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WESTERN  CIRCUIT. 
Deyonshibe  Spbing  Assizes,  1850. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  17.  Bird  et  Uxor,  (a) 

Murder — Evidence — Joint  assatdi, 

Priaoners  were  indicted  for  the  murder  of  their  servant  girl  by^  inter  cUia, 
a  series  of  beatings. 

7^  evidence  proved  a  series  of  beatings  within  the  time  charged  in  the 
indictment,  but  it  was  distinctly  proved  by  the  surgeon,  that  these  beatings 
did  not  produce  or  even  conduce  to  her  death.  The  cause  of  death  was 
proved  to  be  by  two  blows  upon  the  head,  but  there  was  no  evidence  to 
show  how  or  by  whom  they  were  inJHcted,  or  by  which  of  the  prisoners, 
or  by  both  of  them. 

Held,  that  in  the  absence  of  any  such  proof,  there  was  no  case  for  the  jury 
of  murder  by  the  said  blows  in  the  head,  and  an  acquittal  was  directed^ 

ROWE,  Q.  C.^  and  Karslahe,  were  for  the  prosecution.     Slade 
and  JE,  W,  Cox,  for  the  prisoners. 
The  prisoners  were  indicted  for  the  wilful  murder  of  Mary  Ann 
Parsons. 

The  following  is  a  copy  of  the  indictment : — (b) 

DEVONSHIRE,  1      The  jurors  for  our  Lady  the  Queen,  upon  their  indictment. 

to  wit.  J  oath  present,  that  Robert  Courtice  Bird,  late  of  the 

parish  of  Buckland  Brewer,  in  the  county  of  Devon,  labourer,  and  Sarah, 
the  wife  of  the  said  Robert  Courtice  Bird,  late  of  the  same  parish,  not 
hmring  the  fear  of  God  before  their  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  5th  day  of  November,  in  the  year 
of  our  Lord  1849,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
coun^  aforesaid,  in  and  upon  one  Mary  Ann  Parsons,  in  the  peace  of 
God  and  our  said  Lady  the  Qaeen  then  and  there  being,  unlawfully, 

(a)  BqMrted  bj  £.  W.  Cox,  Esq.,  Barrister-at-Lav. 

(6)  I  hart  deemed  it  beet  to  give  the  Indictment  in  fnll,  as  repeated  reference  was  made  ta 
it  in  the  eonrse  of  the  argnments. 
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Murder-^ 
Evidence. 


Second  oount. 


Reo.  v.  Bibd  feloniouslj,  wilfully,  and  of  their  malice  aforethought^  did  make  an 
ET  Uxor,  assault,  and  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife,  with 
a  certain  stick  of  the  value  of  a  penny,  which  they  the  said  Robert 
Courtice  Bird  and  Sarah  his  wife  in  their  right  hands  then  and  there 
had  and  held,  the  said  Mary  Ann  Parsons  in  and  upon  the  head,  chest, 
shoulders,  back,  arms,  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons, 
then  and  there  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
strike  and  beat,  they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife 
giving  to  the  said  Mary  Ann  Parsons  then  and  there,  thereby,  to  wit,  with 
the  stick  aforesaid,  in  and  upon  the  head,  chest,  shoulders,  back,  arms, 
legs  and  thighs  of  her  the  said  Mary  Ann  Parsons,  divers  mortal  bruises, 
of  which  said  mortal  bruises  the  said  Mary  Ann  Parsons,  from  the  said 
5th  day  of  November  in  the  year  aforesaid,  until  the  4th  day  of  January 
in  the  year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  languish  and  languishing  did  live,  on  which  said  4th  day  of 
January,  in  the  year  last  aforesaid,  the  said  Mary  Ann  Parsons,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  bruises  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Robert  Courtice  Bird  and  Si^ah  his  wife,  the  said  Mary  Ann  Parsons,  in 
manner  and  form  aforesaid  feloniously,  wilfuUy,  unlawfully,  and  of  their 
malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further   present  that  the   said  Robert  Courtice  Bird,  late  of  the 
parish  of  Buckland  Brewer,  in  the  county  of  Devon,  and  Sarah  his  wife, 
late  of  the  same  parish,  not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the  5th  day  of 
November,  in  the  year  of  our  Lord  1849,  and  on  divers  other  days  and 
times  between  that  day  and  the  Srd  day  of  January,  in  the  year  of  our 
Lord  1850,  to  wit,  on  the  1st  day  of  December,  in  the  year  of  our  Lord 
1849,  and  the   1st  day  of  January,  in  the  year  of  our  Lord  1850,  re- 
spectively, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  one  Mary  Ann  Parsons,  in  the  peace  of  Grod  and 
our  said  Lady  the  Queen  then  and  there  being,  feloniously,  wilfully, 
wickedly,  unlawfully,  and  of  their  malice  aforethought,  did  make  divers, 
to  wit,  ten  assaults  ;    and  that  the  said  Robert  Courtice  Bird  and  Sarah 
his  wife,  with  a  certain  stick,  to  wit,  of  the  value  of  one  penny,  which 
they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife  in  their  right 
hands,  then  and  there,  to  wit,  at  the  several  times  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  had  and  held,  the  said  Mary  Ann 
Parsons  in  and  upon  the  head,  chest,  shoulders,  arms,  legs  and  thighs  of 
her  the  said  Mary  Ann  Parsons,  then  and  there,  to  wit,  at  the  several 
times  aforesaid,  at  the  parish  aforesaid,  and  county  aforesaid,  feloniously, 
wilfuUy,  wickedly,  unlawfully,  and  of  their  malice  aforethought,  did  strike 
and  beat,  they  tibe  said  Robert  Courtice  Bird  and  Sarah  his  wife,  to  the 
said  Mary  Ann  Parsons  then  and  there,  thereby,  to  wit,  with  the  said 
stick,  at  the  several  times  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  giving  to  the  said  Mary  Ann  Parsons  in  and  upon  the  head, 
chest,  shoulders,  arms,  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons, 
divers,  to  wit,  ten  mortal  bruises,  of  which  said  mortal  bruises  the  said 
Mary  Ann  Parsons,  from  the  said  5th  day  of  November,  in  the  year 
aforesaid,  and  the  several  other   days    aforesaid,  until  the  4th  day  of 
January,  in  the  year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  languish  and  languishing  did  live,  on  which  said 
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4th  day  of  January,  in  the  year  last  aforesaid,  the  said  Mary  Ann  Parsons,   Bbo.  v.  Bird 
at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  bruises     et  Uxob. 
died.     And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that         T77 

the  said  Bobert  Courtice  Bird  and  Sarah  his  wife,  the  said  Mary  Ann        .' 

Parsons,  in  manner  and  form  aforesaid  feloniously,  wilfully,  unlawfully  Murder'-^ 
and  wickedly,  and  of  their  malice  aforethought,  did  kill  and  murder.  Evidence. 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

7%ird  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  coast. 
further  present  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife, 
not  having  the  fear  of  God  before  their  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  5th  day  of  November,  in  the  year  of 
oar  Lord  1849,  and  on  divers  other  days  and  times  between  that  day  and 
the  3rd  day  of  January,  in  the  year  of  our  Lord  1850,  to  wit,  on  the  1  st 
day  of  December  in  the  year  of  our  Lord  1849,  and  1st  day  of  January, 
in  the  year  of  our  Lord  1850,  respectively,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  Mary  Ann 
Parsons,  in  the  peace  of  God  and  our  said  Lady  the  Queen  then  and 
there  being,  feloniously,  wilfuUy,  wickedly  and  unlawfully,  and  of  their 
malice  aforethought,  did  make  divers,  to  wit,  ten  assaults;  and  that  the  said 
Robert  Courtice  Bird,  with  a  certain  stick  of  the  value  of  one  penny, 
which  he  the  said  Robert  Courtice  Bird  in  his  right  hand  then  and  there, 
to  wit,  at  the  several  times  aforesaid,  at  the  parish  aforesaid,  and  county 
aforesaid,  had  and  held,  and  the  said  Sarah  the  wife  of  the  said  Robert 
Courtice  Bird,  with  a  certain  other  stick  of  the  value  of  one  penny,  which 
she  the  said  Sarah  in  her  right  hand  then  and  there,  to  wit,  at  the  several 
times  aforesaid,  at  the  parish  aforesaid,  and  county  aforesaid,  had  and 
held,  the  said  Mary  Ann  Parsons  in  and  upon  the  head,  chest,  shoulders, 
arms,  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  then  and  there, 
to  wit,  at  the  several  times  aforesaid,  at  the  parish  aforesaid,  and  county 
aforesaid,  feloniously,  wilfully,  wickedly,  unlawfully,  and  of  their  malice 
aforethought,  did  respectively  strike  and  beat,  they  the  said  Robert  Courtice 
Bird  and  Sarah  his  wife,  respectively,  to  the  said  Mary  Ann  Parsons 
then  and  there,  thereby,  to  wit,  at  the  several  times  aforesaid,  at  the  parish 
aforesaid,  in  Uie  county  aforesaid,  with  the  several  sticks  aforesaid,  so 
held  by  them  respectively  as  aforesaid,  at  the  parish  aforesaid,  in  the 
connty  aforesaid,  giving  with  this,  that  they  respectively,  then  and  there, 
thereby  gave  to  thesaid  Mary  Ann  Parsons  in  and  upon  the  head,  chest, 
shoulders,  arms,  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons, 
divers,  to  wit,  ten  mortal  bruises,  of  which  said  mortal  bruises 
the  said  Mary  Ani^  Parsons,  from  the  said  5th  day  of  November, 
in  the  year  of  our  Lord  aforesaid,  and  the  several  other  days 
aforesaid,  until  the  4th  day  of  January,  in  the  year  of  our  Lord 
1850,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish 
and  languishing  did  Hve,  on  which  said  4th  day  of  January,  in  the 
year  last  aforesaid,  the  said  Mary  Ann  Parsons,  at  the  parish  aforesaid, 
and  county  aforesaid,  of  the  said  mortal  bruises  so  given  as  aforesaid  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  Robert  Courtice  Bird  and  Sarah  his  wife,  the  said  Mary  Ann  Parsons, 
in  manner  and  form  aforesaid,  by  the  means  aforesaid,  f&loniously,  wilfully, 
unlawfully,  wickedly,  and  of  their  malice  aforethought,  did  kill  and  mur- 
der, against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Fourth  «owit. 
further  present  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife, 
not  having  the  fear  of  God  before  their  eyes,   but  being  moved  and 
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Bbo.  v.  Bird  seduced  by  the  instigation  of  the  devil,  on  the  5th  daj  of  November,  in 
ET  UxoB.  ij^Q  year  of  our  Lord  1849,  and  on  divers  other  days  and  times  between 
that  day  and  the  drd  day  of  January,  in  the  year  of  our  Lord  1850,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  the  said  Mary  Ann  Parsons,  in  the  peace  of  God  and  our  said  Lady 
the  Queen  then  and  there  being,  feloniously,  wilfully,  unlawfully,  and  of 
their  malice  aforethought,  did  make  divers  assaults  ;  and  that  the  said 
Robert  Courtice  Bird  and  Sarah  his  wife,  with  a  certain  scourge,  to  wit, 
a  scourge  made  of  certain  leather  thongs,  to  a  certain  stick  affixed,  of  the 
value  of  a  penny,  which  they  the  said  Robert  Courtice  Bird  and  Sarah 
his  wife  in  their  right  hands  then  and  there,  to  wit,  at  the  several  times 
aforesaid,  at  the  parish  aforesaid  and  county  aforesaid,  had  and  held,  the 
said  Mary  Ann  Parsons  in  and  upon  the  head,  chest,  shoulders,  back, 
arms,  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons,  then  and  there 
feloniously,  wilfully,  and  of  their  malice  aforethought,  did  strike  and  beat, 
they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife  giving  to  the 
said  Mary  Ann  Parsons  then  and  there,  thereby,  to  wit,  with  the  scourge 
aforesaid,  at  the  several  times  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  the  head,  chest,  shoulders,  back,  arms,  legs 
and  thighs  of  her  the  said  Mary  Ann  Parsons,  divers  mortal  bruises,  of 
which  said  mortal  bruises  the  said  Mary  Ann  J?arsons,  from  the  said  5th 
day  of  November,  and  the  said  other  days  and  times,  until  the  said  4th 
day  of  January,  in  the  year  of  our  Lord  1850  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  languish  and  languishing  did  live, 
on  which  said  4th  day  of  January,  in  the  year  last  tSbresaid,  the  said 
Mary  Ann  Parsons,  at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the 
said  several  mortal  bruises  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife  the  said  Mary  Ann  Parsons,  in  manner  and  form  aforesaid,  by  the 
means  aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Fifth  Cbtin/.-— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife, 
not  having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  1st  day  of  January,  in  the 
year  of  our  Lord  1850,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  the  said  Mary  Ann  Parsons,  in  the 
peace  of  God  and  our  Lady  the  Queen  then  and  there  being,  feloniously, 
wilfuUy,  wickedly  and  unlawfully,  and  of  their  malice  aforethought,  did 
make  an  assault ;  and  that  the  said  Robert  Courtice  Bird,  with  both  his 
hands,  and  the  said  Sarah  Bird,  with  both  her  hands,  the  said  Mary 
Ann  Parsons  to  and  against  the  ground,  then  and  there  feloniously, 
wickedly,  vnlfully,  unlawfully,  and  of  their  malice  aforethought,  did  cast 
and  throw,  by  which  said  casting  and  throwing  the  said  Mary  Ann 
Parsons  to  and  against  the  ground,  the  said  Robert  Courtice  Bird  and 
Sarah  Bird,  then  and  there  gave  the  said  Mary  Ann  Parsons  divers 
mortal  bruises  in  and  upon  the  head,  stomach,  bides  and  back  of  her  the 
said  Mary  Ann  Parsons,  of  which  said  mortal  bruises  the  said  Mary 
Ann  Parsons,  from  the  said  1st  day  of  January,  in  the  year  of  our  Lord 
1850,  until  the  4th  day  of  January,  in  the  year  of  our  Lord  1850,  to 
wit,  then  and  there,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
languish  and  languishing  did  live,  on  which  said  4th  day  of  January,  in 
the  year  last  aforesaid,  the  said  Mary  Ann  Parsons,  at  the  parish  afore« 
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nid,  in  the  county  aforesaid,  of  the  said  mortal  hruises  died.    And  so  the   Reo.  v.  Bibd 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Robert      bt  Uxor. 

Coartice  Bird  and  Sarah  his  wife,  the  said  Marj  Ann  Parsons,  in        

manner  and  form  aforesaid,  bj  the  means  aforesaid,  feloniously,  wickedly,        ^^^' 
wilfully,  unlawfully,  of  their  malice  aforethought,  did  kill  and  murder,     ifimfor— 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  Evidence. 

Sixth  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Sixth  connt. 
further  present  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife, 
not  haying  the  fear  of  Grod  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  1st  day  of  January,  in 
the  year  of  our  Lord  1860,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  the  said  Mary  Ann  Parsons,  in  the 
peace  of  Grod  and  our  Lady  the  Queen  then  and  there  being,  feloniously, 
wilfully,  wickedly  and  unlawfully,  and  of  their  malice  aforethought^  did 
make  an  assault;   and  that  the  said  Robert  Courtice  Bird,  then  and 
there,  with  both  his  hands,  and  the  said  Sarah  the  wife  of  the  said 
Robert  Courtice  Bird,  then  and  there,  with  both  her  hands,  the  said 
Mary  Ann  Parsons  to  and  against  the  ground  then  and  there  felo- 
niously, -wickedly,  wilfully,  unlawfully,  and  of  their  malice  aforethought, 
respectively,  did  then  and  there  cast  and  throw,  and  that  the  said 
Bobert  Courtice  Bird  then  and  there,  with  both  the  feet  of  him  the 
said  Bobert  Courtice  Bird,  and  the  said  Sarah  the  wife  of  the  said 
Robert  Courtice  Bird,  then  and  there,  with  both  the  feet  of  her  the  said 
Sarah,  wiiilst  the  said  Mary  Ann  Parsons  being  so  then  and  there  cast 
and  thrown  to  and  against  the  ground,  then  was  then  and  there  upon 
the  ground,  the  said  Mary  Ann  Parsons  in  and  upon  the  head,  stomach, 
back  and   sides  of  her  the  said  Mary  Ann  Parsons,  then  and  there 
feloniously,  wickedly,  wilfully  and  unlawfully,  and  of  their  malice  afore- 
thought, did  respectively  then  and  there  strike,  beat  and  kick,  they  the  said 
Robert  Coartice  Bird  and  Sarah  his  wife,  then  and  there,  respectively, 
as  well  by  the  casting  and  throwing  of  her  the  said  Mary  Ann  Parsons 
to  the  ground  as  aforesaid,  as  also  by  the  striking,  beating  and  kicking 
the  said  Mary  Ann  Parsons  in  and  upon  the  head,  stomach,  back  and 
sides  of  her  the  said  Mary  Ann  Parsons,  in  manner  and  form  aforesaid, 
while  on  the  ground  as  aforesaid,  then  and  there  thereby  giving  to  the 
said  Mary  Ann  Parsons  divers,  to  wit,  twenty  mortal  bruises  in  and 
upon  the  head,  stomach,  back  and  sides  of  her  the  said  Mary  Ann 
Parsons,  of  which  said  mortal  bruises  so  caused  as  aforesaid,  the  said 
Mary  Ann  Parsons,  from  the  said  1st  day  of  January,  in  the  year  of 
our  Lord  1850,  until  the  4th  day  of  January,  in  the  year  of  our  Lord 
1850,  then  and  there,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languishing  did  live,  on  which  said  4th  day 
of  January,  in  the  year  last  libresaid,  the  said  Mary  Ann  Parsons,  at 
the  parish  and  in  the  county  aforesaid,  of  the  said  mortal  bruises  so  given 
as  aforesaid  died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife,  the  said 
Mary  Ann  Parsons,  in  manner  and  form  aforesaid,  by  the  means  afore- 
said, fdonioosly,  wickedly,  wilfully  and  unlawiuUy,  and  of  their  malice 
aforethought,  did  kill  and  murder,  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

In  his  opening  to  the  jury^  Botoe  relied  for  a  conviction  upon 
proof  of  a  series  of  ill-usages  between  the  5th  of  November  and 
the 26th  of  December;  and  he  concluded  thus:— The  prisoners 
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Bbg.  v.  Bird  were  charged  with  the  capital  offence.     No  doubt^  by  the  law  of 

btUxob.     England,  if  persons,  by  a  series  of  acts  of  ill-usage  and  ill-treat- 

1850.        ment,  done  wilfully,  produced  the  death  of  another,  that,  in  the  eye 

of  the  law,  was  murder.    But  the  question,  whether  they  did  it 

%^^d^r~  wilfully — whether  it  was  a  premeditated  act — was  entirely  for  the 
consideration  of  the  jury,  looking  at  the  facts,  and  under  the  di- 
rection of  the  judge. 

The  materia  facts  proved  were  as  follow  2 — 

Evidence  for  Grace  Parsons. — I  Hve  at  Bideford,   and  am  the  mother  of  the 

theproeecntioD.  deceased.  I  saw  her  after  her  death  on  the  4th  of  January  ;  she  was  14 
years  old  in  November  last.  Mrs.  Bird  had  told  her  that  she  ordered  the 
child  to  go  down  into  the  kitchen  for  water  the  Thursday,  and  with  that 
she  came  down,  and  fell  down  twice.  Then  when  the  child  failed  down 
again,  they  sent  the  little  boy  up  stairs;  and  as  he  was  going  up  with  the 
light,  the  girl  called  out,  '^  Don't  bring  up  a  light,  for  I  can't  bear  it  in 
my  eyes."  Then  the  little  boy  came  back,  he  did  not  go  up;  but 
Mrs.  Bird  went  up  after  to  see  what  she  wanted.  She  said  she  asked  the 
girl  what  she  wanted,  and  if  she  wanted  to  come  out  of  the  bed,  and  then 
Mr.  Bird  went  up  himself,  took  the  child  out,  and  put  her  on  the  chamber 
utensil.  When  he  lifited  her  up  again,  they  said  they  heard  something 
running  down,  and  found  that  the  place  the  child  had  in  her  arm  had 
broke,  and  there  was  a  discharge.  That  when  Mrs.  Bird  asked  the  child 
how  she  was,  she  replied,  "Very  sleepy — when  its  all  quiet,  missis, 
I  shall  be  able  to  sleep  a  bit,  by  and  by."  That  then  both  went  dowr 
stairs  ;  how  long  they  staid  Mrs.  Bird  did  not  say,  but  after  that  she 
went  up  stairs  again,  and  found  the  child's  feet  and  legs  very  cold.  That 
she  then  went  down  stairs  again — ^took  ajar,  and  filled  it  with  the  boiling 
water,  and  put  it  to  the  child's  feet  and  legs.  That  then  she  went  down 
stairs  again,  and  on  afterwards  returning  up  stairs,  found  the  child's  feet 
and  arms  cold,  but  her  face  quite  warm.  With  that  she  went  down  after 
another  jar  of  water,  which  she  carried  back  and  put  upon  the  child's 
arms.  Some  time  in  the  night  she  told  me  that  she  called  out  to  her 
husband  to  go  up  and  see  if  Mary  was  dead.  Thatthen  Mrs.  Bird  went  into 
the  room — that  she  spoke  to  the  girl,  and  she  did  not  answer ;  she  was 
looking  smiling — she  had  not  moved,  and  where  she  had  left  the  jars  she 
found  them.  That  she  spoke  to  an  old  man,  who  slept  in  the  same  room, 
three  times  before  he  spoke  to  her.  She  said,  "  I  think  Molly's  dead,  for 
she's  very  quiet ; "  and  then  the  old  man  said,  "  I  think  her  is,  for  I've 
spoke  to  her  several  times,  and  there  was  no  mouth  speech." 

Cross-examined  by  Mr.  Slade.i — When  witness  asked  her  why  she  had 
not  sent  for  the  doctor,  Mrs.  Bird  replied,  "  Well,  that's  the  only  thing  I 
know  I'm  in  fault."  When  Mrs.  Bird  said  she  had  flogged  her  several 
times,  witness  observed  there  was  a  mark  in  the  head,  Mrs.  Bird  replied, 
there  had  been  a  tumble,  and  then  gave  her  the  account  of  the  fall  by  the 
settle. 

WilUam  Johns^  mason,  of  Buckland  Brewer.  Lives  about  a  mile  and 
a  half  from  Gawland,  which  is  a  lone  farm  standing  by  itself,  the  nearest 
house  being  more  than  half  a  mile  off.  In  the  month  of  November  last, 
witness  was  at  Gkwland,  knew  the  Birds,  Courtice,  the  uncle,  and  the 
deceased.  No  one  but  these  persons  lived  in  Gawland  in  November, 
besides  the  prisoner's  children,  the  eldest  of  which  is  about  six  or  seven 
years  old,    Witness  was  at  work  there  on  the  5th  of  November.    Heard 
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the  Toice  of  the  female  prisoner ;  the  door  was  open,  and  she  was  scoldmg  I^^o-  v*  Bibd 
the  deceased  something  ahont  the  pig's-meat.     During  this  time  he  also      ^  ^^or. 
heard  blows,  and  after  the  blows  he  heard  the  girl  crying.     As  soon  as        i^^ 

she  began  to  cry  the  door  was  shut     After  that  he  heard  more  blows,        . 

and  still  heard  the  girl  crying.  A  few  minutes  after  the  girl  (deceased)  Murder— 
came  out ;  there  was  blood  on  her  face.  Witness  spoke  to  her,  and  she  Evidence, 
showed  him  some  marks  in  her  left  arm,  just  above  the  elbow ;  they 
appeared  to  have  been  made  with  a  stick.  There  was  also  a  mark  across 
the  neck  of  the  same  kind.  The  maid  gave  a  knock  at  the  door,  and  one 
of  the  little  boys  went.  Presently  mistress  got  up  and  went  out  to  the 
girl,  and  told  her  in  a  loud  voice,  to  wash  off  the  blood  from  the  back  of 
her  neck,  directly. 

Richard  Hopper^  a  farm  labourer  of  Buckland.  About  three  or  four 
weeks  before  I  was  examined  by  the  magistrates,  I  saw  the  girl,  who  did 
not  appear  healthy  then.  I  saw  her  the  day  after  Christmas  day ;  she 
then  appeared  very  ilL  I  saw  two  or  three  drops  of  blood  drop  from  her. 
On  the  back  part  of  her  head  there  was  a  cut.  Sarah  Bird  came  out,  and 
told  the  girl  to  go  in.  The  girl's  shoulders  and  arms  had  bruises  on  them. 
I  saw  Sarah  Bird  fLog  the  girl  three  or  four  weeks  before  Christmas,  with 
a  hazel,  or  nut  stick,  across  the  shoulders.  About  a  fortnight  before 
Christmas,  I  saw  Bird  strike  the  girl  twice,  with  a  furze  stub,  across  the 
shoulders,  and  she  cried. 

Mr,  Charles  ColweU  Turner, — \  am  a  surgeon  of  Bideford,  I  have 
been  in  practice  there  nine  years.  I  went  into  the  room  with  Branch 
where  the  body  lay,  I  caused  her  to  strip  the  body.  I  saw  on  the  legs 
and  thighs  several  wounds,  varying  in  extent,  and  apparently  inflicted  by 
some  insular  weapon — ^it  struck  me  by  a  birch.  On  the  chest  below  Eyidmoe  for 
the  left  collar  bone,  were  two  slight  bruises ;  his  attention  was  also  tbe  proMcntioo. 
attracted  to  the  discoloration  of  the  face  and  forehead,  which  extended 
frun  the  left  temple  down  the  cheek.  Also  saw  some  wounds  and 
abscesses  on  the  arms,  and  also  on  the  fingers  ;  the  skin  over  the  bowels 
was  also  discoloured.  The  wound  on  the  left  arm  was  an  abscess  above 
the  elbow,  with  the  skin  immediately  around  it  discolored  ;  it  had  the 
appearance  of  a  bruise  of  long  standing — ^perhaps  a  fortnight— and  the 
abscess  had  burst.  On  the  front  of  the  same  arm,  below  the  elbow,  was 
also  an  abscess,  which  was  just  forming.  The  nails  on  the  little  finger, 
and  index  or  forefinger,  appeared  to  have  been  gone  some  time.  Those 
<m  the  middle  finger  and  fourth  finger  more  recently,  but  all  were  gone. 
On  the  outer  part  of  the  right  arm,  above  the  elbow,  was  another  abscess, 
which  also  had  recently  burst.  The  body  was  then  turned  over.  On  the 
right  hip  there  was  a  large  sloughing  wound,  about  the  size  of  the  palm 
of  the  hand  ;  and  on  the  posterior  part  of  the  hips  were  several  wounds, 
which  appeared  to  have  been  infiicted  some  time ;  they  were  covered 
with  plaster,  on  removing  which  they  appeared  to  be  old  sores.  Between 
the  two  shoulders  were  two  trivial  bruises.  The  outer  layer  of  skin  on 
the  back,  in  some  places,  was  separated  from  the  inner,  which  I  thought 
r^ulted  from  the  serous  part  of  the  blood  having  exuded  after  death, 
from  between  the  two  layers  of  skin.  From  the  state  of  the  back  and 
abdomen,  I  cannot  specify  how  long  the  child  had  been  dead  when  I  saw 
it,  but  it  had  evidentiy  been  dead  some  days  (on  the  Saturday).  In  giving 
that  answer,  I  have  taken  into  consideration  the  state  of  the  weather, 
which  at  that  time  was  extremely  cold ;  that  state  of  weather  would 
retard  the  symptoms  of  decomposition  in  a  dead  subject.  I  was  then 
desired  by  the  coroner  to  make  a  post  mortem  examination,  which  I  did 
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Mtnrder — 
Evidence, 


Keo  V,  Bird  immediatelj.  On  removing  the  scull,  I  discovered  another  braise  at  the 
ET^R.  ^^^^  p^^  ^£  ^^^  ^^^  YThich  being  covered  with  hair,  I  had  not  before 
1850.  noticed.  There  was  considerable  extravasation  of  blood,  that  had  oozed 
between  the  scalp  and  the  skull.  On  removing  the  skull,  I  found  the 
membranes  of  the  brain  extremely  congested;  the  skull  itself  was 
perfectly  sound.  On  gently  moving  the  brain,  I  found  at  the  base 
extravasation  of  blood.  I  then  examined  the  ches^  the  contents  of  which 
I  found  perfectly  healthy,  with  the  exception  of  a  slight  adhesion  of  the 
right  lung  to  the  side.  The  stomach  was  perfectly  empty,  and  the 
different  organs  of  the  brain  perfectly  healthy,  and  in  a  normal  state. 
I  made  no  further  examination,  as  I  feJt  that  I  had  arrived  at  the  cause 
of  death,  which  I  attributed  to  external  injuries  on  the  head,  causing  the 
extravasation  which  I  found  within.  From  the  external  appearance  of 
the  wounds  in  the  head,  I  can  form  no  judgment  of  the  way  in  which 
that  violence  was  inflicted ;  it  would  certainly  take  much  heavier  blows  to 
cause  death  in  a  healthy  than  an  unhealthy  subject,  a  strong  rather  than 
a  weak  constitution.  The  state  of  the  deceased  before  death  I  should 
think  was  extremely  reduced,  and  the  effect  of  the  external  injuries  which 
she  had  received,  without  taking  the  injuries  of  the  head  into  consideration, 
would  be  to  reduce  the  powers  of  life.  These  injuries  would  affect  the 
nervous  system,  and  the  nervous  system  is  connected  with  the  brain. 

Cross-examined. — From  the  extent  of  surface  of  the  wounds  which  I 
have  supposed  might  have  been  inflicted  by  a  birch,  I  consider  they 
would  have  affected  the  nervous  system.  The  wounds  on  the  flnger 
might,  some  of  them,  have  been  the  result  of  frost  bit«s,  but  not  the  cuts 
in  the  legs.  The  abscesses  might  possibly  have  been  produced  by 
UwTODTOcutioiL  constitutional  debility,  but  the  sloughs  were  the  result  of  external 
wounds.  Frost  bites  would  not  have  caused  the  sloughs.  A  severe 
bruise  might  have  produced  the  slough  on  the  hips  ;  a  fall  might,  but  not 
such  a  blow  as  might  have  been  received  against  a  bed  post.  The 
symptoms  disclosed  in  examination  of  the  brain  were  similar  to  those 
found  in  persons  who  died  of  apoplexy.  Extravasation  at  the  base  is  the 
most  rapid  in  its  effect ;  previous  to  extravasation  there  is  congestion, 
and  congestion,  if  the  result  of  natural  causes,  could  produce  giddiness, 
and  giddiness  leads  to  falls  ;  but  he  did  not  think  that  a  fall  merely  on 
the  floor,  unless  from  a  height,  would  produce  such  an  extensive  bruise  as 
was  found  in  deceased's  head.  A  person  labouring  under  incipient  con- 
gestion would  shun  the  light,  the  glare  would  be  painful,  and  be  an 
indication  of  the  disease,  if  coupled  with  other  sjrmptoms.  Observed  no 
sign  of  a  kick  on  the  private  parts,  which  were  discoloured,  but  not  from 
the  effects  of  a  blow.  In  cold  weather,  chaps  of  the  skin  very  often 
became  bleeding  wounds.  The  blood  spoken  of  by  the  witness  Hopper 
might  have  resulted  from  natural  causes.  The  frost-bitten  Angers  indi- 
cated a  low  state  of  the  body,  and  a  languid  circulation,  and  that  languid 
circulation  tended  to  a  congestion  of  the  Hver,  the  brain,  or  some  important 
orgao.  It  did  not  follow  that  languid  circulation  would  be  produced  by 
taking  a  person  from  a  confined  place  like  a  Workhouse,  and  exposing  \^^v 
more  to  the  open  air.  Wounds  after  death  have  a  worse  appeanuoe 
than  they  have  before  death. 

Re-examined. — The  symptoms  which  witnesshad  spokenof  as  appearing 
on  deceased's  back  and  abdomen  could  not  have  been  produced  before 
death,  and  showed  that  deceased  had  been  dead  thirty  hours,  at  least. 
In  witness's  experience  such  appearances  as  he  had  described  could  not 
have  taken  place  in  less  than  three  days.     Incipient  congestion  of  the 
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brain  would  depend  very  much  on  the  nervous  sjstem  of  th^  subject. 
Having  examined  the  corpse,  and  heard  the  evidence,  he  thought,  that 
incipient  congestion  might  have  arisen  from  the  causes  mentioned  by  the 
witnesses. 


Reo.  v.  Bikd 
jST  Uxor. 

1850. 

Murder — 
Evidence, 


Bj  his  Lordship.  —  Taking  all  the  circumstances  into  considera- 
tion, he  believed  that  the  extravasation  was  caused  by  external 
injuries. 

Mr,  John  Edye. — ^I  have  been  practising  as  a  surgeon  in  Exeter  for  t  wenty- 
sixyears,  and  am  also  one  of  the  surgeons  of  the  Hospital  I  have  heard  the 
evidence  to-day.  From  the  statement  of  Mr.  Turner,  I  conceive  he  is 
correct  in  the  opinions  that  he  has  formed  as  to  the  time  which  had  elapsed 
between  his  visit,  and  the  death  of  the  child  ;  but  I  should  not  like  to 
speak  positively  unless  I  had  seen  the  child.  I  concur  with  Mr.  Turner 
in  the  opinion  that  he  has  formed  as  to  the  cause  of  death. 

His  Lordship  asked  Rawe  what  he  presented  to  the  jury  as  to 
the  cause  of  death.  He  had  himself  Seen  certainly  under  con- 
siderable difficulty  on  the  matter.  He  had  thought  that  the  kick 
rooken  of  by  one  of  the  witnesses  was  the  cause  of  death,  until 
the  medical  witnesses  save  evidence  to  the  contrary,  and  declared 
that  death  was  caused  by  a  blow  on  the  head,  producing  extravar 
sation  of  the  brain,  and  resulting  in  death. 

jRawe  suggested  that  there  was  the  treatment  which  had  been 
^K>ken  of,  which  had  the  effect  of  so  lowering  the  frame,  that 
death  might  have  resulted  i&om  violence  which  would  not  have 
produced  it  in  a  healthy  person. 

HiB  Lordship  thought  that  would  involve  the  principle  that 
one  person  having  pursued  a  course  of  harsh  treatment,  weakening 
the  constitution,  another  party  would  be  liable  to  an  indictment 
for  murder,  if  he  inflicted  violence  not  likely  in  itself  to  cause 
death,  and  which  would  not  have  resulted  in  death,  but  for  the 
previous  violence  inflicted  by  another  party. 

Howe, — There  is  another  proposition,  whether  death  was  not 
caused  by  incipient  congestion  of  the  brain,  produced  by  a  long 
series  of  bad  usage.  Mr.  Turner  stated  that  a  series  of  acts  of 
bad  usage  would  affect  the  nervous  system,  and  affect  the  brain, 
and  render  it  more  sensible  of  injury. 

After  some  observations  from  Slade  and  Cox^  it  seemed  to  be 
the  opinion  of  the  counsel,  as  well  as  of  his  lordship,  that  the  case 
could  not  be  sustained,  although  there  was  no  doubt  that  the  poor 
girl  had  been  ill-treated. 

The  learned  Jitdge  then  addressing  the  jury,  said  he  regretted  Taifourd,  J., 
not  being  able  to  allow  this  case  to  go  to  its  legitimate  termination,  ?^^®  ^  *^* 
but  it  was  his  duty  to  tell  them  at  once  he  thought  the  prosecution      ' 
had  failed.     He  briefly  reviewed  the  circumstances  under  which 
the  girl  had  been  placed  in  the  family  of  the  prisoners,  in  a  lonely 
farm  house.    Up  to  a  certain  time,  Mrs.  Bird  seemed  to  have  been 
satisfied  with  her;  at  any  rate,  she  said  she  was  a  good  girl.     But 
after  that,  a  fearful  change  came  over  the  transaction.     She  was 
seen  to  inflict  chastisement,  which,  although  his  lordship  did  not 
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Rbo.  v.  Bird  for  one  moment  approve  of  it,  still,  if  it  could  be  regarded  as  a 
BT  Uxor,  single  instance  of  passion,  might  have  excited  but  little  notice. 
The  girl  appeared  to  have  failed  in  health ;  she  was  found  dead  on 
the  5th  of  January,  and  lamentable  injuries  were  on  her  person. 
There  must  probably  have  been  some  violence  used  by  some  one, 
or  some  neglect.  If,  in  Mr.  Turner's  judgment,  the  external  in- 
jury he  saw  had  directly  contributed  to  death,  then  the  jury  would 
have  had  to  consider  the  conduct  of  the  prisoners,  as  bringing  home 
to  them  either  manslaughter  or  murder;  but  to  sustain  either  of 
these  charges,  it  must  Jirst  be  distinctly  made  out  that  the  unlaw- 
ful act  of  the  prisoners  was  the  cause  of  death.  Xow  two  gen- 
tlemen of  skill  nad  been  called;  one  had  examined  the  head,  and 
found  the  cause  of  death  there,  namely,  the  pressure  of  blood  on 
the  brain,  or  that  which  is  commonly  called  apoplexy ;  an  overcharge 
of  the  vessels  upon  the  brain  till  they  burst,  and  there  is  an  effusion 
of  blood  on  the  brain  which  stops  the  functions  of  life ;  and  he 
attributed  this  to  the  injury  at  the  back  of  the  head  which  was 
either  from  a  blow  or  a  falL  There  was  no  proof  of  any  actual 
injury  inflicted  which  could  be  the  cause  of  death,  except  the  inji 
at  the  back  of  the  head.  Now  if  that  injury  proceeded  from  a  ki( 
or  blow  inflicted  by  either  of  the  prisoners,  no  doubt  it  would  be 
manslaughter  or  murder.  It  would  be  murder  if  done  with  a 
weapon  Hkely  to  endanger  life,  or  with  the  purpose,  disposition,  and 
determination  to  kill  or  to  do  some  grievous,  serious,  and  perma- 
nent bodilv  harm.  K  it  had  been  a  sudden  act  of  passion,  or  a  gross 
and  brutal  excess  of  chastisement,  that  had  occasioned  her  aeath 
which  had  not  been  contemplated  nor  reasonably  to  be  expected, 
then  it  would  have  been  aggravated  manslaughter.  But  the  dif- 
ficulty here  was,  there  was  no  proof  at  all  wno  it  was  that  gave 
the  blow.  It  was  true,  the  jury  might  indeed  suspect  it  was  one 
of  the  prisoners,  as  there  was  no  one  else  in  the  house  but  the  old 
man,  the  uncle.  In  the  absence,  however,  of  all  proofs  his  lordship 
could  not  direct  the  jury  that  there  was  any  evidence  that  affected 
one  more  than  the  other  of  the  persons  at  uie  bar.  Each  of  them 
had  chastised  the  girl  before,  and  either  might  have  inflicted  the 
blow.  But  the  case  was  in  this  difficulty,  which  he  thought  fatal 
to  the  prosecution.  He  could  not  direct  them  there  was  anything 
to  lead  them  to  connect  one  of  the  prisoners  more  than  the  other 
with  that  which  was  clearly  by  the  evidence  the  cause  of  death. 
K  it  was  inflicted  by  one,  the  other  aiding,  both  would  be  guilty ; 
but  in  the  total  absence  of  all  proof  of  that  kind,  his  lordship  could 
see  nothing  to  direct  the  jury  to  either.  The  case  indeed  presented 
considerations  which,  he  confessed,  made  him  lament  that  he  was 
not  in  a  situation  to  leave  this  question  to  the  jury ;  for  the  cir- 
cumstances called  for  solemn  and  deliberate  inquiry,  and  he  deplored 
the  case  being  left  in  such  a  state  of  uncertainty  that  he  could  not 
direct  them  to  say  whether  there  was  any  evidence  that  both  in- 
flicted the  blow,  or,  if  one,  which  inflicted  it,  or  at  what  time,  and 
under  what  circumstances.  Therefore,  he  was  bound  to  tell  them 
he  thought  the  case  for  the  prosecution  had  failed  in  bringing 
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home  that  fatal  blow,  to  which  the  surgeons  attributed  death,  to  Bso.  v.  Bird 
either  of  the  prisoners  at  the  bar.     If  the  death  had  been  caused     "•  ^^<>»- 
by  want  of  food,  then  the  male  prisoner  alone  would  have  been       {j^ 
guilty,  for  it  was  his  duty  to  provide  proper  sustenance.     If  death 
were  caused  by  accumulated  wrongs  and  injuries  during  the  time 
she  was  in  the  house,  that  would  have  been  another  question. 
But,  as  the  medical  man  had  stated  that  the  death  was  caused  by 
effusion  of  blood,  and  that  by  external  violence ;  and  as  there  was 
no  proof  how  or  by  whom  that  violence  was  inflicted,  it  seemed 
to  him  that  the  case  had  failed,  and  therefore,  however  they 
might  regret  that  they  could  not  enter  into  it  on  moral  considera- 
tions, he  was  bound  to  tell  the  jury  that,  there  being  no  proof 
which  of  them  did  it,  they  could  not  legally  convict  either,  and 
consequentlj  both  must  be  acquitted. 

Verdict i  Not  guilty. 


WESTEKN  CIRCUIT. 

Devon  Summer  Assizes,  1850. 

JExeter,  August  5. 
(Before  K.  Gurnet,  Esq.,  Q.C.) 

Beg.  v.  Robert  Courtice  Bird  and  Sarah  Bird. 

Autrefois  acquit — Practice — Counsel — Evidence — Bail — Case  reserved. 

To  sustain  a  plea  of  autrefois  acqtdt,  it  is  not  sufficient  merely  to  put  in 
the  record  of  the  first  indictment  and  acquittal.  Some  evidence  must 
be  given  to  show  that  the  offences  charged  in  the  former  and  present 
indictment  are  the  same^  and  this  may  he  done  by  showing^  by  some 
person  present  at  the  former  trials  what  was  *ihe  offence  actually  in" 
vesHgated  there  ;  and  if  that  is  consistent  with  the  charge  in  the  second 
indictment,  it  will  he  a  presumptive  case,  which  must  he  met  hy  the 
prosecution  by  proof  that  the  offence  charged  in  the  second  indictment 
was  not  the  same  as  that  charged  in  the  first. 

The  counsel  in  the  case  may  be  examined,  to  show  from  his  notes,  taken 
at  the  former  trial,  what  was  the  evidence  then  given. 

Where  a  case  has  been  reserved  for  the  Court  of  Appeal  upon  a  con^ 
viction  for  an  assault  with  intent  to  commit  a  felony,  the  court  will 
not  deem  itself  bound  to  admit  the  prisoner  to  bail  until  the  decision  of 
the  point  reserved,  even  although  the  offence  is  only  a  misdemeanor, 
and  the  prisoner  was  admitted  to  bail  of  right  previously  to  the  trial, 

THE  same  prisoners  were  again  indicted  for  assaulting  the  said 
Mary  Ann  Parsons  on  several  occasions  between  the  5th  Novem- 
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Bbo.  v.  Bird  ber,  1849^  and  the  4th  January,  1850.     The  indictment  was  as 
btUxob.     follows:— (a) 

1850. 

DEVON, )      The  j  urors  for  our  Lady  the  Queen,  upon  their  oath,  present 

^^j^^^  to  wit  J  that  Robert  Courtice  Bu-d,  late  of  the  parish  of  Buckland 
Brewer,  in  the  county  of  Devon,  yeoman,  and  Sarah  the  wife  of  the  said 
Robert  Courtice  Bird,  late  of  the  same  parish,  on  the  10th  day  of  Novem- 
ber, in  the  year  of  our  Lord  1849,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  and  upon  one  Mary  Ann  Parsons,  in  the 
peace  of  Grod  and  our  Lady  the  Queen  then  and  there  being,  did  make  an 
assault,  and  her  the  said  Mary  Ann  Parsons,  then  and  there,  did  beat 
and  ill-treat,  with  intent,  in  so  doing,  her  the  said  Mary  Ann  Parsons  to 
wound,  and  with  intent,  by  such  wounding,  to  her  the  said  Mary  Ann 
Parsons  then  and  there  feloniously  to  do  some  grievous  bodily  harm,  to 
the  great  damage  of  the  said  Mary  Ann  Parsons,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Second  count  Lady  the  Queen,  her  crown  and  dignity.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Robert  Courtice 
Bird,  late  of  the  parish  of  Buckland  Brewer,  in  the  said  county  of  Devon, 
yeoman,  and  Sarah  the  wife  of  the  said  Robert  Courtice  Bird,  late  of  the 
same  parish,  afterwards,  to  wit,  on  the  10th  day  of  November,  in  the 
year  of  our  Lord  1849,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  the  said  Mary  Ann  Parsons,  in  the 
peace  of  God  and  our  Lady  the  Queen  then  and  there  being,  did  make 
another  assault,  and  her  the  sard  Mary  Ann  Parsons  did  then  and  there 
beat,  wound,  and  ill-treat,  and  other  wrongs  to  the  said  Mary  Ann  Par- 
sons then  and  there,  to  the  great  damage  of  the  said  Mary  Ann  Parsons 
did,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Rotoe  and  Karslake,  for  the  prosecution. 

Slade  and  JE.  W.  Cox,  for  the  prisoners. 

The  prisoners  being  called  upon  to  plead — 

Shde. — They  will  plead  through  me.     I  put  in  this  plea  of 
autrefois  acquit. 

The  following  was  the  plea,  which  was  read  by  the  Clerk  of 
the  Assize  : — {b^ 
Pieaofotttn^oif      <«  And  the  Said  Robert  Courtice  Bird  and  the  said  Sarah  the 
^"^^^  said  wife  of  the  said  Robert  Courtice  Bird,  in  their  own  proper 

persons  now  come  into  court  here,  and  having  heard  the  said  in- 
dictment read  and  the  matters  therein  contained,  say  that  they 
ought  not  to  be  put  to  answer  the  said  indictment,  they  having 
been  heretofore  in  due  manner  of  law  acquitted  of  the  premises 
in  and  by  the  said  indictment  above  specified  and  charged  upon 
them ;  and  for  plea  to  the  said  indictment  they  say,  that  our  said 
Lady  the  Queen  ought  not  further  to  prosecute  the  said  indict- 
ment against  them,  because  they  say  that  heretofore,  to  wit,  at 
the  Assizes  and  General  Session  of  Oyer  and  Terminer  and 
General  Delivery  of  the  Gaol  of  our  Lady  the  Queen,  holden  at 

(a)  The  prisoDera  were  abo  charged  in  a  second  indictment  with  a  common  assault  But 
being  conyicted  on  the  former,  that  was  not  tried. 

(&)  This  plea  was  drawn  by  Mr,  Kvngdon^  whose  well-known  abilities  as  a  special  pleader 
gire  it  a  pecnliar  yalne  as  a  precedent 
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the  Castle  of  Exeter,  in  and  for  the  county  of  Devon,  on  Satur-  Bbo.  v.  Bird 
day,  the  16th  day  of  March,  in  the  thirteenth  year  of  the  reign     ■tUxor. 
of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God  of  the        lieo. 
United  Kingdom  of  Great  Britain  and  IreJand,  Queen,  defender        — 
of  the  faith,  before  Sir  William  Erie,  Knight,  one  of  the  justices  "^"^^3* 
of  our  Lady  the  Queen  assigned  to  hold  pleas  before  the  Queen 
herself.  Sir  Thomas  Noon  TsJfourd,  Knight,  one  of  the  justices  of 
our  Ladv  the  Queen  of  Her  Court  of  Common  Pleas,  and  others 
their  fellows,  justices  of  our  Lady  the  Queen,  assigned  by  letters 
patent  of  our  said  Lady  the  Queen  under  the  Ghreat  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  them  the  said 
Sir  William  Erie,  Sir  Thomas  Noon  Talfourd,  and  others  their 
fellows,  justices  of  our  said  Lady  the  Queen,  and  to  any  two  or 
more  of  them  directed  (of  whom  one  of  them,  the  said  Sir  Wil- 
liam Erie  and  Sir  Thomas  Noon  Talfourd,  or  of  others  in  the  said 
letters  patent  named,  our  said  Lady  the  Queen  willed  to  be  one), 
they  the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said 
wife  of  the  said  Kobert  Courtice  Bird,  stood  indicted,  and  were 
duly  arraigned  upon  a  certain  indictment  which  charged  them  the 
said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,   by  the  names  and  descriptions  of 
Robert  Courtice  Bird,  late  of  the  parish  of  Buckland  Brewer,  in 
the  county  of  Devon,  labourer,  and  Sarah,  the  wife  of  the  said 
Robert  Courtice  Bird,  late  of  the  same  parish,  for  that  they  the 
said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of  the  Pie»  of  «<<r«/ou 
said  Robert  Courtice  Bird,  &c.  [setting  out  the  Indictment  in  full,  ^*^^^ 
utanie,p.  1.] 

**  And  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah, 
the  said  wife  of  the  said  Robert  Courtice  Bird,  further  say  that  the 
said  felony  and  murder  so  charged  upon  them  in  the  said  last 
mentioned  indictment  as  aforesaid,  included  divers  assaults  therein 
supposed  and  alleged  to  have  been  made  and  committed  by  them 
the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the  wife  of  the 
said  Robert  Courtice  Bird,  against  the  person  of  the  said  Mary 
Ann  Parsons  in  the  said  indictment  named.  And  they  the  said 
Robert  Courtice  Bird  and  the  said  Sarah,  the  wife  of  the  said 
Robert  Courtice  Bird,  further  say  that  they  did  then  and  there 
respectively  plead  not  guilty  to  the  said  last-mentioned  indictment, 
ana  that  they  were  thereupon  then  and  there  in  due  form  of  law 
respectively  tried  upon  the  said  last-mentioned  indictment  by  a 
jury  of  the  said  county  then  and  there  in  due  form  of  law  sum- 
moned, impannelled  and  sworn  to  speak  the  truth  of  and  concern- 
ing the  premises  in  the  said  last  mentioned  indictment  mentioned, 
and  to  try  the  sud  issues  so  joined  between  our  Sovereign  Lady 
the  Queen  and  them  the  said  Robert  Courtice  Bird  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respectively 
as  aforesaid,  and  which  said  juiy  upon  their  oaths  did  then  and 
there  say  that  they  the  said  Kobert  Courtice  Bird  and  the  said 
Sajah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respectively 
were  not  guilty  of  the  premises  in  the  said  last-mentioned  indict- 
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Rbq.  9.  BiBD  ment  specified  and  charged  on  them  respectively  as  aforesaidi  ad 
^  ^^o^'    they  the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said 
1850.       wife  of  the  said  Kobert  Courtice  Bird,  by  their  pleas  to  the  said 
— •     .  last-mentioned  indictment  respectively  alleged,  wnereupon  it  was 
1^!^!^^^J2ft*^  ^^^^  *^^  there  considered  by  the  said  last-mentioned  court  that 
the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of 
the  said  Robert  Courtice  Bird,  of  the  premises  aforesaid  in  the  said 
last-mentioned  indictment  specified  and  charged  on  them  respec- 
tively as  aforesaid  should  be  discharged  and  go  acquitted  thereof 
without  day,  as  by  the  record  of  the  said  proceedings  now  here 
appears*     Aiid  they  the  said  Robert  Courtice  Bird  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  further  say 
that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the 
said  wife  of  the  said  Robert  Courtice  Bird,  now  here  pleading,  and 
the  said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of 
the  said  Robert  Courtice  Bird,  in  the  indictment  aforesaid  named 
and  thereof  acquitted  as  aforesaid,  are  respectively  the  same  identi- 
cal persons    respectively  and    not    other  or    different  persons 
respectively,  and  that  the  said  Marv  Ann  Parsons  in  the  said 
last-mentioned  indictment  named  is  the  same  identical  Mary  Ann 
Parsons  as  is  named  in  the  indictment  to  which  they  the  said 
Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of  the  said 
Robert  Courtice  Bird,  are  now  here  pleading ;  and  that  the  said 
assaults  so  included  in  the  said  felony  and  murder  so  charged  upon 
TiML^autrefoit  ^^^m  ^he  Said  Robert  Courtice  Bird  and  the  said  Sarah,  the  said 
"^'**'*^  wife  of  the  said  Robert  Courtice  Bird,  in  the  said  indictment  in  this 

Elea  mentioned  in^this  behalf,  and  therein  supposed  and  alleged  to 
ave  been  made  and  committed  by  them  agamst  the  person  of  the 
said  Mary  Ann  Parsons  as  aforesaid,  are  the  same  identical  assaults, 
beatings,  ill-treatings,  and  woundings  respectively  as  in  the  said 
indictment  to  which  they  the  said  Kobert  Courtice  Bird  and  the 
said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  are  now 
here  pleading,  are  re^ectively  supposed  and  alleged  to  have  been 
made,  done,  given  and  committed  respectively  by  them  the  said 
Robert  Courtice  Bird  and  the  said  Sarah,  the  said  wife  of  the  said 
Robert  Courtice  Bird,  respectively  and  not  other  or  different. 
Wherefore  they  pray  judgment  of  the  court  here,  whether  our 
said  Lady  the  Queen  will  or  ought  Airther  to  prosecute,  impeach, 
or  charge  them,  on  account  of  the  premises,  in  the  said  indictment 
to  whidi  they  are  now  here  pleading,  contained  and  specified,  and 
whether  they  ought  to  answer  thereto  respectively,  and  that  they 
may  be  dismissed  this  court  without  delay." 

Rowe. — ^We  shall  take  issue  upon  tins  plea,  a  copy  of  which 
has  been  very  properly  supplied  to  us  by  my  friends,  that  we 
might  give  it  due  consideration,  and  mould  our  replication 
accordingly. 

The  replication  was  then  put  in.     It  was  as  follows : — 

Replication.  '^  That  they  were  not  acquitted  of  felony  and  murder,  including 

the  same  identical  assaults,  beating,  ill-treating,  and  wounding. 
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«8  alleged  in  the  mdictment,  to  which  the  said  R.  C.  Bird  and  BBo.fi.  Bnu> 
Sarah  his  wife  have  now  pleaded  modo  etformSi^^  et^Uxob. 

Slade. — I  object  to  this  replication  that  it  raises  two  distinct       i85o. 
issaes,  one  of  law  and  one  of  fact.    It  does  not  put  in  issue  the        •— 
question  raised  by  our  plea  and  which  the  jury  are  to  try,  whether  ^^p^^,^^ 
these  are  the  same  identical  assaults.     At  the  best  it  is  an  argu- 
mentative traverse ;  it  does  not  deny  the  fact^  but  asserts  some- 
thing from  which  it  is  intended  to  be  inferred  that,  as  a  matter  of 
law,  the  fact  is  not  so. 

Rofwe. — ^We  meet  your  plea  in  the  only  way  in  which  it  can. 
be  met,  in  order  to  raise  the  question  that  is  to  be  tried,  viz 
whether  the  prisoners  have  been  already  in  peril  for  the  same 
offence. 

His  Lordship. — If  Mr.  Slade  objects  to  the  replication  he 
should  demur ;  that  will  raise  the  question  whether  it  is  good  in  law. 

Issue  was  then  joined. 

The  jury  were  then  sworn  to  try  whether  the  prisoners  had 
been  before  acquitted  of  the  offence  with  which  they  now  stood 
charged. 

Slade, — The  onus  of  proof  upon  this  plea  is  upon  the  prisoners. 
Of  course  they  could  only  make  out  a  'prima  fade  case.  He  should 
put  in  the  record  of  the  former  trial  and  acquittal,  and  then  he 
submitted  that,  the  plea  having  averred  that  the  assaults  were  the 
same  identical  assaults,  it  would  be  for  the  prosecution  to  prove 
that  they  were  other  and  different  assaults.  It  was  impossible  for 
him  to  anticipate  what  the  prosecution  was  going  to  prove. 

lUnoe  contended  that  this  was  insufficient  to  mainttdn  the  plea. 
The  affirmation  of  the  issue  was  upon  the  prisoners,  who  must 
show  some  evidence  what  were  the  assaults  proved  on  the  former 
trial,  so  as  to  identify  them  with  those  now  to  be  tried. 

His  LoBDSHiP. — If  I  should  hold  it  to  be  necessary  to  show 
that  these  assaults  conduced  to  the  death,  the  prisoners  are  bound 
to  give  some  fiirther  evidence.  The  fact  must  be  established  by 
them  that  these  assaults  were  the  same  as  those  for  which  they  had 
been  previously  in  periL 

lUnot. — Clearly  the  prisoners  must  prove  that  the  assaults 
now  charged  conduced  to  the  death  of  the  deceased,  for  it  was  only 
for  such  assaults  that  they  had  been  in  peril  before.  To  support 
this  proposition  he  cited  Reg.  v.  Crompton  (1  Car.  &  Mar.  597); 
Reg.  V.  Connor  (2  Car.  &  Kir.  518);  Reg.  v.  Phelps  (1  Car.  &  Mar. 
180);  Reg.  v.  M'Phane  (1  Car.  &  Mar.  212);  Reg.  v.  Birch 
(2  Car.  &  Kir.  193 ;  1  Den.  185) ;  Reg.  v.  Greenwood  (2  Car.  &  Kir. 
339) ;  Reg.  v.  Bameti  (2  Car.  &  Kir.  594) ;  Reg.  v.  Lewis  (1  Car. 
&  Kir.  419);  Reg.  v.  Gould  (9  Car.  &  P.  364);  Reg.  v.  Gibson, 
2  Car.  &  Kir.  781);  Reg.  v.  Gutteridne  (9  Car.  &  P.  471);  and 
Reg.  V.  Saint  George  (9  Car.  &  P.  483.) 

Karslahe  briefly  followed  on  the  same  side. 

Sladey  commenting  upon  the  various  cases  cited,  contended  that, 
under  the  statute,  the  jury  might  have  found  the  prisoners  guilty 
of  assault,  and  therefore  they  had  been  in  peril  by  nine  of  the  cases 
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Beo.  v.  Bird  Cited  OD  the  other  side ;  five  were  directly  in  favour  of  his  view 

ET  UXOB.        Qf  it. 

1350,  Cox  referred  to  Reg*  v.  Auty  and  others  (2  Cox  Crim.  Cas.  282)  ; 

— —  and  also  to  Beg.  y.  Kinff  and  others  (2  Cox  Crim.  Cas.  95.)  (a) 
iitt^oMo^  GtiRNEY,  Q.  C. — The  matter  now  in  issue  is,  whether  the 
^  defendants  had  been  acquitted  of  a  felony  which  included  the 
assaults  charged  in  the  present  indictment,  and  that  being  the 
case,  it  was  incumbent  upon  the  prisoners  to  establish  the  identity 
of  the  two  offences.  The  question  was,  whether  the  putting  in  the 
former  record  was  sufficient  evidence  upon  which  the  jury  may 
find  that  they  were  one  and  the  same.  The  inference  from  the 
former  record  was  this — that  certain  assaults,  charged  as  being 
similar  in  their  nature  were  then  charged  as  tending  to  the  death 
of  the  deceased  Mary  Ann  Parsons.  Now  the  question  was 
whether  the  mere  puttmg  in  of  that  record  was  sufficient  to  prove 
the  plea.  It  was  not,  perhaps,  the  most  regular  mode  of  raising 
the  question,  but  it  seemed  to  him  to  be  fair  towards  the  prisoners, 
that  they  should  have  an  opportunity,  after  hearing  his  opinion,  to 
shape  their  case  accordingly,  and  add  to  it  if  thepr  were  able.  He 
was  clearly  of  opinion,  that  the  evidence  which  the  prisoners' 
counsel  had  given  was  not  such  as  a  jury  could  satisfactorily  act 
upon.  It  was  clear,  upon  the  authorities,  that  on  the  former  trial 
the  parties  could  not  have  been  convicted  of  assaults  which  were 
independent  of  and  distinct  from,  the  assault  which  produced 
death,  unless  they  were  themselves  in  some  way  conducive  to 
death.  It  was  not  sufficient  that  it  was  charged  in  the  indictment, 
but  it  must  be  shown  in  the  evidence  that  these  assaults  were  con- 
ducive to  death.  His  Lordship  then  proceeded  to  comment  upon 
some  of  the  cases  cited,  and  said  that  in  one  it  was  held  that  the 
'' assaults  must  be  involved  in  and  conducive  to  the  charge.'* 
The  same  doctrine  was  held  in  the  case  of  Reg.  v.  Crompton 
(1  Car.  &  Mar.  597),  upon  which  doctrine  Mr.  Justice  Fat- 
teson  had  acted.  There  was  then  the  question,  whether  the 
law  had  been  altered.  It  was  laid  down  that,  to  convict  of  an 
assault  under  the  statute  of  7  WilL  4  &  1  Vict.  c.  85,  s.  11, 
the  assault  must  be  included  in  the  chaige  upon  the  face  of  the 
indictment,  and  also  be  a  part  of  the  very  act  or  transaction  which 
the  crown  prosecutes  as  a  felony  by  the  indictment.  His  Lordship 
then  remarked  that,  imless  the  prisoners'  counsel  could  so  much 
further,  it  was  his  duty  to  tell  the  jury  there  was  no  evidence  on 
which  they  could  with  safety  act,  so  as  to  say  that  the  plea  was 
made  out :  in  fact,  the  jury  must  be  satisfied  that  the  assaults 
charged  in  the  present  indictment  were  not  distinct  assaults, 
whofly  unconnected  with  the  cause  of  death,  but  that  they 
formed  part  of  the  very  act  prosecuted  as  a  felony,  and  were 
conducive  to  the  death. 

Slade  applied  to  have  the  point  reserved,  as  it  was  a  novel  one. 
His  Lordship  said  he  would  consider  the  application. 

(a)  The  argmnent  is  thos  briefly  stated  here,  because  it  will  be  found  fnllj  reported  in  the 
proceedings  bdTore  the  Coart  of  Criminal  Appeal. 
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Mr.  Justice  Talfourd's  notes  upon  the  former   trial  for  the  Reg.  v.  Bikd 
murder  were  then  read,  for  the  purpose  of  showing  the  different     et  juxor. 
beatings  which  had  then  been  proved,  and  that  they  were  then       1850. 
considered  to  have  been  conducive  to  the  death.  •—    . . 

After  some  discussion,  in  which  Mr.  Rowe  contended  that  there  ^^!!!^^^^ 
was  no  case  to  go  to  the  jury,  which  his  lordship  overruled  : — 

Mr.  Denruson,  reporter  for  The  Times,  was  called  by  Slade,  and  examined. 
He  had  not  his  short-hand  notes  of  the  trial,  and  was  therefore  interro- 
gated from  memory.  He  recollected  that  the  surgeon,  Mr.  Turner,  had 
stated  that  the  child's  death  was  caused  by  a  blow  or  blows  upon  the 
head,  and  in  this  opinion  Mr.  Edye  concurred. 

Mr.  Cox  was  also  examined. — He  was  junior  counsel  for  the  prisoners, 
sod  had  taken  notes  of  the  trial,  and  referring  to  them,  stated  that  the 
assaults  in  the  indictment  were  presented  to  the  jury  as  parts  of  the 
charge — they  were  presented  as  links  in  the  chain  of  evidence,  and  these 
several  assaults  were  proved  by  the  witnesses.  He  believed  the  assaults 
were  identical  with  those  now  charged  against  the  prisoners. 

Rau>e  then  called 

Mr.  C.  C.  Turner^  surgeon,  of  Bideford,  who  stated  that  on  the  5th  of 
January  he  was  applied  to  about  the  death  of  Mary  Ann  Parsons,  and 
went  to  the  prisoner's  house.  Examined  the  body  of  the  deceased  :  it 
was  stripped  in  his  presence.  Saw  on  the  legs  and  thighs  a  great  num- 
ber of  wounds,  varying  in  extent  and  character,  as  if  inflicted  by  a  birch. 
On  the  arms  and  legs  there  were  other  wounds,  and  Ukewise  on  the  hips 
and  loins.  On  the  head  there  was  an  extensive  bruise  from  the  fore-  Evidence. 
head  to  the  cheek  on  the  left  side.  Witness  made  a  post  mortem  ex- 
amination. On  the  back  part  of  the  head  there  was  an  extensive  bruise, 
and  a  considerable  quantity  of  extravasated  blood.  The  membrane  of 
the  brain  was  congested.  Witness  believed  that  the  injury  on  the  head 
was  the  cause  of  death.  The  gorging  of  the  blood  on  the  brain  and  ex- 
travasion  of  the  blood  are  sufficient  of  themselves  to  cause  death.  Wit- 
ness, deemed  that  cause  sufficient,  and  was  therefore  satisfied.  He  made 
an  examination  of  other  vital  parts  of  the  body,  but  found  nothing  there 
to  account  for  the  death.  Could  not  give  an  opinion  whether  the  other 
surface  injuries  would  have  caused  death. 

Cross-examined — The  powers  of  life  were  much  reduced.  There  was  no 
fracture  of  the  skulL  The  body  was  very  much  emaciated.*  Witness 
could  give  no  opinion  as  to  whether  the  wounds  and  bruises  on  the  body, 
independently  of  the  blow,  were  sufficient  to  endanger  life — ^regard  being 
had  to  the  reduced  condition  of  the  girl.  Never  knew  a  case  of  blood 
effusing  itself  on  the  brain  after  death,  and,  not  believing  that  it  could  be 
so,  he  had  arrived  at  the  conclusion  that  the  blow  had  caused  the  effusion. 
The  external  injuries  tended  to  reduce  the  powers  of  Hfe,  and  endangered . 
life.  The  external  wounds  generally  might  have  produced  congestion  of 
the  brain,  without  the  blow  on  the  head.  Did  not  think  it  was  attributed 
to  the  blows  on  the  body. 

By  his  LoBDSHiP — The  blow  on  the  head  was  the  cause  of  death,  and 
nothing  else  in  his  opinion  had  contributed  to  it. 

Mr.  Edye^  surgeon  of  Exeter,  corroborated  the  evidence  of  the  last 
witness  generally. 

Rowe  applied  to  put  in  the  notes  of  the  learned  judge,  with  re- 
spect to  tne  other  evidence,  to  which  Slade  objected. 

VOL.  T.  C 
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Bbq.  v.  Bird      Botoe  deemed  it  unnecessary  to  trouble  the  jury  with  any  remarks 

■T  jJxoB.    upon  the  case. 

1850.  Slade  then  addressed  the  jury  for  the  prisoners. 

— -  His  Lordship  summed  up. — The  prisoners,  Robert  Courtice 

'^^^Tp^^S!^  Bird,  and  Sarah,  his  wife,  were  indicted  for  having  committed  an 

assault  upon  the  body  of  Mary  Ann  Parsons.  To  that  charge  they 

pleaded  tnat  they  had  already  been  tried  and  acquitted ;  and  the 

question  therefore  for  the  jury  was  not  that  which  the  learned 

counsel  had  stated,  whether  any  of  the  assaults  charged  may  have 

contributed  to  the  death,  but  was  there  any  one  assault  which  did 

not  contribute  to  the  death?    The  counsel  for  the  defence  had 

stated  that  it  was  exceedingly  hard  that  a  party  should  be  twice 

f)ut  upon  his  trial,  and  he  had  complained  of  the  conduct  of  the 
earned  counsel  for  the  Crown  that,  whereas  on  a  former  occasion 
it  was  contended  that  these  assaults  were  the  cause  of  death,  or 
conduced  to  the  death,  they  now  say  that  they  were  not  the  cause 
of  the  death.  But  there  were  two  parts  to  the  former  inquiry. 
The  counsel  for  the  Crown  contended  that  the  assaults  were  the 
cause  of  death ;  the  counsel  for  the  prisoner,  on  the  other  hand, 
contended  that  they  were  not  the  cause ;  and  having  then  succeeded, 
the  prisoners  were  consequentlv  acquitted.  He  could  not  therefore 
say  that  there  was  any  hardship  in  their  being  tried  for  the  offence 
now  charged.  The  question  which  he  should  put  to  them  was — sup- 
posing this  to  be  so — were  they  satisfied  that  each  one  of  the  as- 
^^™^»  ^•^•»  saults  proved  to  have  been  committed  upon  the  body  of  the  girl, 
obMge       e    ^^Q^iji^ij^^ j  iQ  i^QY  death,  and  whether  there  was  an  assault  distmct 

from,  and  which  did  not  conduce  to,  the  death.  If  there  was  one 
such,  the  prisoners  had  not  been  put  in  peril  before  for  that  one 
assault,  and  were,  therefore,  liable  to  be  tried  for  it  now.  The 
evidence  was,  that  on  an  examination  of  the  body,  marks  of  various 
injuries,  inflicted  at  different  times,  were  found — these  iniuries 
being  distifict  from  the  blows  on  the  head ;  and  the  medical  men 
had  stated  that  death  was  caused  by  a  blow  on  the  head.  If  that 
should  be  the  opinion  of  the  juiy,  they  must  find  the  issue  in 
favour  of  the  Crown,  because  the  prisoners  had  not  been  placed  in 
peril  before.  It  had  been  proved  undoubtedly,  by  the  medical 
men,  that  the  vital  powers  were  reduced  in  consequence  of  the 
injuries  to  the  body ;  but  though  they  could  not  say  what  might 
have  been  eventually  the  result  of  such  lowering  of  the  vital 
powers,  they  had  been  able  to  form  a  positive  opinion  on  this  par- 
ticular matter — that  the  death  of  the  child  was  alone  caused  by 
the  injuries  inflicted  upon  the  head.  If,  therefore,  the  jury  were 
satisfied  upon  that,  it  would  be  their  duty  to  find  for  the  Crown, 
but  if  they  should  be  of  opinion  that  there  was  no  other  assault, 
other  than  and  excepting  that  which  had  tended  to  the  cause  of 
death,  then  it  would  be  their  duty  to  return  a  verdict  in  favour  of 
the  prisoners. 

Tbe  jury,  after  half  an  hour's  deliberation,  returned  a  verdict 
for  the  Crown. 
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On  the  following  day,  ^^-  ^^^™ 

His  Lordship  said,  addressing  the  counsel  for  the  defence,  that       isso. 

he  was  requested  to  reserve  the  point  which  he  had  directed  the        

jury's  attention  to  last  evening,  for  the  Criminal  Court  of  Appeal ;  ^"T^^"^^^ 

and  upon  great  consideration  he  had  come  to  the  determination 

that  he  would  reserve  that  point.  Looking,  however,  at  the  serious 

nature  of  the  charge  against  the  prisoners,  and  supposing  that  he 

was  right  in  his  ruling,  according  to  the  judgment  of  the  court 

above,  he  did  not  consider  that  he  could  admit  the  prisoners  to 

baiL 

Slade. — The  prisoners  have  been  on  bail  previously  to  meet  this 
very  charge  of  misdemeanor. 

His  Lordship. — But  it  is  not  a  common  misdemeanor — ^it  is  an 
assault,  with  intent  to  commit  a  felony. 

Slade, — But  it  is  not  an  assault,  my  Lord,  laid  as  an  aggravated 
one. 

His  Lordship. — The  charge  is  for  assaulting,   with  intent 
thereby  to  do  grievous  bodily  harm.       ■ 

Sleuie. — The  charge  is  not  one  of  aggravated  assault.  Your 
Lordship  has  no  power  to  give  the  prisoners  any  greater  punishment 
than  that  attached  to  a  common  assault. 
His  Lordship  was  understood  to  dissent  from  this. 
Slade. — With  the  most  perfect  submission,  my  lord,  I  beg  to  say 
that  with  regard  to  the  bail,  if  it  should  turn  out  that  your  Lord- 
ship should  be  wrong  in  your  ruling  with  respect  to  the  point  that 
has  been  reserved,  the  prisoners  would  have  been  improperly,  or 
at  least  unlawfully,  detained  in  prison  for  a  long  period.  Now 
the  question  cannot  be  decided  until  after  November,  and  the  only 
object  your  Lordship  has,  in  refusing  the  bail,  is  to  see  that  they 
are  forthcoming^  at  the  proper  time.  After  the  last  assizes,  the 
prisoners  were,  oy  an  order  of  government,  arrested  to  take  their 
trial,  upon  the  charge  now  laid  against  them,  and  yesterday  they 
surrendered  themselves.  I  cannot,  therefore,  my  Lord,  see  any 
reason  for  supposing  that  they  would  not  surrender  when  again 
called  upon. 

His  Lordship  replied  that  he  pursued  this  course,  in  order  to 
secure  the  prisoners,  supposing  the  conviction  was  decided  to  be 
right.  He  did  not  wish  to  inflict  unnecessary  punishment  upon 
them,  but  it  was  necessary,  for  the  ends  of  justice,  that  they  should 
remain  in  prison  until  the  technical  objection  was  disposed  of.  It 
was  a  very  serious  offence  with  which  they  were  charged,  and  it 
was  necessary,  therefore,  that  the  prisoners  should  remain  in  cus- 
tody, in  order  to  secure  their  attendance  at  the  proper  time.  He 
was  very  glad  to  have  had  the  opportunity  of  consulting  Mr. 
Justice  Coleridge  upon  the  case,  and  he  had  expressed  his  opinion, 
and  authorized  him  to  state,  that  he  should  not  be  justified  in 
reserving  the  point  for  the  decision  of  the  Court  of  Appeal,  unless 
the  prisoners  were  detained  in  custody.  His  Lordship,  therefore, 
refused  the  application. 

g2 
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Bia  «.  BxBD        Blade  suggested  to  his  lordship,  that  if  the  prisoners  should  be 
grUxoB.     convicted,  the  imprisonment  whicn  they  would  now  undergo  might 
1850.       b®  included  as  a  part  of  their  sentence.     The  sentence  could  not 
—        be  passed  until  next  March  assizes. 

His  Lordship. — The  imprisonment  will  most  assuredly  be 
taken  into  account. 

Rowe  then  stated,  in  reply  to  his  lordship,  that  he  did  not  intend 
to  proceed  with  the  other  indictments  until  after  the  reserved  point 
had  been  determined  upon  by  the  court  above. 


COURT  OP  CRIMINAL  APPEAL. 

(Before  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  B., 
Parke,  B.,  Alderson,  B.,  Maule,  J.,  Patteson,  J.,  Cole- 
ridge, J.,  WiGHTMAN,  J.,  CrESSWELL,  J.,  ErLE,  J.,  WIL- 
LIAMS, J.,  Talfourd,  J.,  and  Martin,  B.) 

Reg.  v.  Robert  Courtice  Bird  and  Sarah  Bird. 

Murder    and    manslaughter — Assault — Evidence — Autrefois    acquit — 

1  Vict  c,  85,  *.  1 1 — Practice, 

Prisoners  were  indicted  for  the  murder  and  manslaughter  of  A.,  inter  alia, 
by  a  series  of  beatings  and  assatdts.  At  the  trial,  certain  assaults  were 
put  in  evidence,  and  relied  upon  by  the  Crown  as  being  the  cause  of 
death.  But  the  surgeon  who  made  a  post  mortem  examination  being 
of  opinion  that  the  death  was  occasioned,  not  by  the  assaults  so  proved 
and  relied  upon,  but  by  a  blow  upon  the  head,  of  the  cause  of  which 
there  was  no  evidence  whatever,  the  judge  directed  the  jury  that  the 
prisoners  were  entitled  to  an  acquittal. 

Held,  by  all  the  judges,  that  the  judge  had  rightly  so  directed  the  jury. 

By  Stat.  7  WiU,  4,  and  1  Vict,  c,H6,s,  11,  it  is  enacted,  "  that  on  the 
trial  of  any  person  for  any  of  the  offences  hereinbefore  mentioned,  or  for 
any  felony  whatever,  where  the  crime  charged  shall  include  an  assault 
against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 
and  to  find  a  verdict  ofguUty  of  assault  against  the  person  indicted,  if 
the  evidence  shatt  warrant  such  finding  ;  and  where  such  verdict  shall 
be  found,  the  court  shall  have  potoer  to  imprison  the  person  so  found 
guilty  of  an  assauUfor  any  term  not  exceeding  three  years.^ 

Held,  by  PoUoch,  C.  B,,  Patteson,  Coleridge,  Wightman,  Cresswell,  Erie, 
Williams,  and  Talfourd,  J  J,,  that  under  this  provision  of  the  statute,  the 
prisoners  could  not  have  been  lawfully  convicted  of  assault  under  the 
circumstances  above  named,  inasmuch  as  the  assault  contemplated  by 
the  statute  must  be  such  as  was  a  part  of  the  very  act  and  transaction 
prosecuted,  and  also  conduced  to  the  death : 
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Campbelly    C,  J,,  Jervis,  C.  J,,  Parkey  B.^  Alderson,  B,^   Maule,   J,,  Bao. «.  Bibd 
MartiHy  B,  disserUientibus.  sr  Uxob. 

TkepruonerSy  having  been  subsequentfy  indicted  far  those  assatdis,  pleaded        ^^ 

autrefois  acgutt,  and  the  judge  having  directed  the  jury,  upon  the  trial        ' 

ef  this  pleoy  to  the  effect  that  if  they  were  satisfied  there  were  several   ^  ^^'  <^*  ^^* 
distinct  and  independent  assaultSy  some  or  any  of  which  did  not  in  any  ^'J^T^'f^ 
way  conduce  to  the  death  of  the  deceasedy  it  would  he  their  duty  to  find       aem^ 
a  verdict  for  the  Crown, 

Heldy  by  Lord  CampbeU,  C.  J.y  Jervis,  C.  J.,  Parhe,  B.y  Alderson^  J5., 
Mauley  J,y  Patteson,  J.y  Wightmany  J.y  and  Martiny  B.,  that  such 
direction  was  not  strictly  right,  inasmuch  as  the  issue  raised  by  the  plea 
waSy  whether  the  prisoners  had  been  before  tried  for  the  same  offence  ; 
buiy  neverthelesSy  held  by  Patteson  and  Wightmany  JJ.y  that  the  mis- 
direction  was  not  sufficient  to  invalidate  the  verdict 

Heldy  by  Lord  Campbelly  C. «/.,  JerviSy  C,  J.y  ParhCy  B.y  Alderson,  B.y 
Mauley  J,y  and  Martiny  B,y  that  the  convicHofi  was  bad  also  by  reason 
of  the  misdirection. 

Where  the  prisoners  had  joined  in  their  plea  at  the  trial,  and  were  repre^ 
sented  by  counsel  appearing  for  themjoindy,  and  not  separately : 

Heldy  that  according  to  the  practice  of  the  Court  of  Criminal  Appealy 
they  are  not  entitled  to  appear  by  separate  counsel  at  the  hearing  of 
the  appeal. 

For  qffhfTning  the  conviction,  Pollochy  C.  B.y  Pattesony  Coleridge, 
Wightmany  Cresswelly  Erie,  Williams,  and  Talfourd,  J  J. 

For  holding  the  conviction  bad.  Lord  Campbelly  C.  J.,  JerviSy  C.  J., 
Parke,  B.,  Alderson,  B.y  Matdcy  J.,  and  Martiny  B. 

(Before  Pollock,  C.  B.,  Wightman,  Williams,  and  Tal- 

potiRD,  J.J.,  and  Martin,  B.) 

NovembcTy  1850,  and  February,  1861. 

[It  has  been  deemed  desirable  to  report  shortly  the  proceedings  at  the 
first  hearing  of  the  appeal  before  the  five  judges  who  constituted  the 
court,  because  many  arguments  were  then  used  which  were  only 
briefijr,  if  at  all,  adverted  to  in  the  subsequent  argument  before  the  full 
court,  and,  as  thej  had  been  widely  published  and  much  canvassed,  they 
might  be  supposed  to  have  had  some  influence  upon  the  subsequent 
deliberations.  At  all  events,  they  may  be  useful  for  reference  in  other 
questions  that  may  arise  hereafter  upon  the  law  of  autrefois  acquit.  An 
endeavour  is  made  to  avoid  repetition.] 

Cochbum  (Solicitor-General),  Bowe,  Q.C.,  and  Karslake,  ap- 
peared for  the  prosecution. 
Slade  for  prisoner  B.  C.  Bird. 
E,  W.  Cox  for  prisoner  Sarah  Bird. 
The  following  was  the 

CASE. 

The  prisoners  were  indicted  for  having,  on  the  10th  November,  1849, 
assaulted  Mary  Ann  Parsons  with  intent  to  wound,  and  with  intent  by 
such  wounding  to  do  her  grievous  bodily  harm. 
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Rbo.  v.  BiBD       The  prisoners  pleaded  that  thej  had  been  before  acquitted  of  the 
ET  Uxor,     offence  charged. 

The  plea  set  oat  an  indictment  for  murder,  the  1st  count  of  yrhich 
charged  murder  of  Mary  Ann  Parsons  by  striking,  on  the  5th  Novem- 
1  VicL  c.  85,  ber,  1849,  with  a  stick,  on  the  head,  chest,  shoulders,  back,  arms,  legs, 
*.  II— Assault  and  thighs,  causing  divers  mortal  bruises,  of  which  she  died  on  the  4tli 
—Autrefois    q£  January,  1850.     The  2nd  count  alleged  the  mortal  bruises  to  have 
"^^''       been   caused  by  divers  beatings  between  5th  November  and   1st  of 
January.    The  3rd  count  alleged  beatings  on  5th  November,  1st  Decem- 
ber, and  1st  January,  and  on  divers  other  days  between  5th  November 
and  1st  January.     The  4th  count  alleged  the  mortal  braises  to  have 
been  caused  by  blows  inflicted  with  a  scourge  made  of  leather  thongs. 
The  5th  count  alleged  the  mortal  bruises  to  have  been  caused  by  casting 
and  throwing  her  against  the  ground  on  the  1st  of  January,  1850.     The 
6th  count  alleged  the  mortal  bruises  to  have  been  caused  by  throwing 
her  on  the  ground,  and  then  kicking  and  beating  her,  on  the  1st  of 
January,  1850. 

It  then  alleged  that  the  indictment  included  divers  assaults  against 
Mary  Ann  Parsons,  and  that  the  prisoners  were  acq;iitted  upon  the  said 
indictment,  and  that  the  assaults  included  in  the  felony  and  murder 
charged  upon  them  in  the  said  indictment  were  the  same  as  those  charged 
in  the  present  indictment.     The  replication  to  this  plea  averred — 

That  the  prisoners  were  not  acquitted  of  the  felony  and  murder,  in- 
cluding the  same  identical  assaults  charged  in  the  present  indictment. 

The  form  of  record  was  put  in,  and  it  was  proved  that  on  the  former 
Cam.  trial  evidence  had  been  given  of  different .  assaults  committed  by  the 

prisoners  upon  the  deceased  through  the  months  of  November  and  De- 
cember, one  on  the  5th  of  November  with  a  stick  upon  the  arm  and 
neck,  one  at  the  end  of  November  or  beginning  of  December  with  a 
stick  across  the  shoulders,  another  with  a  furze  bush  about  the  1 1th  of 
December,  and  it  was  also  shown  that  some  time  before  the  death,  but 
the  precise  time  was  not  fixed,  the  deceased  had  been  flogged  with  a 
birch  on  the  legs  and  thighs. 

The  counsel  for  the  prosecution,  in  opening  the  case  to  the  jury  on 
the  former  trial,  had  opened  these  different  assaults  as  conducing  to  the 
death,  but  stated  that  if  he  should  fail  in  proving  that  they  conduced  to 
the  death,  they  would  furnish  evidence  of  the  animus  of  the  prisoners. 

It  being  proved,  however,  on  that  trial,  as  it  also  was  on  this,  that  the 
death  which  took  place  on  the  4th  of  January  was  caused  exclusively  by 
one  particular  blow  on  the  head,  inflicted  shortly  before  the  death  of  the 
deceased,  and  there  being  no  evidence  to  show  that  that  blow  had  been 
struck  by  either  of  the  prisoners,  they  were  acquitted. 

It  was  not  shown  before  me  that  there  were  any  other  assaults  com- 
mitted but  those  which  had  been  given  in  evidence  on  the  former  trial. 

Under  these  circumstances  the  following  question  of  law  arose, 
Whether  the  general  acquittal  pronounced  at  the  former  trial  could  ope- 
rate as  a  bar  to  a  prosecution  for  each  and  every  of  the  assaults  so 
given  in  evidence  ? 

After  telling  the  jury  that  the  bnrthen  of  proof  lay  upon  the  prison- 
ers, who  were  bound  to  establish  the  truth  of  their  plea,  I  directed  them 
that  if  they  were  satisfied  that  there  were  several  distinct  and  indepen- 
dent assaults,  some  or  any  of  which  did  not  in  any  way  conduce  to  the 
death  of  the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the 
Crown. 
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The  juTj  thereupon  found  a  verdict  for  the  Crown,  but  a  doubt  Rbg.  v.  Bird 
existing  in  mj  mind  whether  I  was  right  in  my  direction  to  the  jury,  I      st  Uxor. 
thought  it  fitting  to  state  the  foregoing  circumstances,  and  the  questing 
of  law  arising  upon  them  for  the  opinion  of  the  justices  of  either  bench 
and  the  barons  of  the  Exchequer  under  the  act  of  the  11  &  12  Vict,    i  VicLc,  85, 
intituled,  An  Act  for  the  furdier  Amendrnent  of  the  Criminal  LaWy  and  *'ii--^«att^< 
the  case  before  stated  is  the  case  upon  which  such  opinion  is  required.        ^tem^^ 

I  did  not  pass  judgment  on  the  prisoners,  and  they  still  remain  in 
prison.  (Signed)        Russell  Gubnet. 

Slade,  haying  read  the  case^  said  that^  on  the  part  of  the  male 
prisoner^  K.  C.  Bird,  he  had  now  to  submit  to  the  court  that  he 
was  entitled  to  an  acquittal  upon  the  plea  of  atUrefois  acquit, 
because  he  had  been  already  in  peril  for  the  same  offence.  The 
identity  in  fact  of  the  assaults  proved  on  the  first  indictment 
with  those  charged  on  the  second  indictment  was  admitted ;  but 
then  it  was  said  that  an  acquittal  for  a  felony  could  not  be  pleaded 
in  bar  to  an  indictment  for  a  misdemeanor.  That  was  so,  but  the 
statute  I  Yict.  c.  85,  s.  11,  had  made  a  special  provision  for  cases  in 
which  the  felony  charged  included  an  assault,  empowering  the  jury 
in  such  cases  to  acquit  of  the  felony  and  find  the  prisoner  guilty 
of  assault,  if  the  evidence  should  warrant  such  finding.  The 
question,  then,  which  was  now  submitted  to  the  court,  was  this. 
Were  the  prisoners  in  peril  of  a  conviction  for  these  assaults  at 
their  trial  upon  the  first  indictment?  He  contended  they  were  so,  Argament  of 
because  by  that  statute  they  might  then  have  been  lawfully  con-  siade  for 
victed  of  assault.  The  Crown,  on  the  other  hand,  asserted  that  ^  ^'  ^*"*' 
the  statute  did  not  extend  to  permit  of  a  conviction  for  these  par- 
ticular assaults,  although  they  were  put  in  evidence  against  the 
1  prisoners  at  the  first  trial ;  that  they  could  not  then  have  been 
egally  conyicted  of  them,  and,  therefore,  not  haying  been  in  peril 
upon  these  particular  charges,  they  are  not  entitled  to  autrefois 
acquit.  The  question,  therefore,  which  he  should  now  submit  to  the 
court  turned  entirely  upon  the  construction  of  the  statute,  and  he 
admitted  that  there  had  been  a  difference  of  opinion  among  the 
judges  upon  it,  but  he  should  show  that  the  preponderance  of 
authority  was  very  greatly  indeed  in  fayour  of  the  construction 
which  he  maintained  to  be  the  right  one.  It  would  be  material  to 
ascertain  whether  the  assaults  proved  were  part  of  the  yery  act 
and  transaction  which  the  Crown  prosecuted  as  a  felony.  Of  that 
there  could  be  no  doubt.  It  was  stated  in  the  case  that  the  counsel 
for  the  Crown  relied  upon  those  yery  assaults.  Towards  the  close 
of  that  first  trial,  the  medical  men  who  were  called,  put  an  end  to 
the  case,  so  &r  as  the  felony  was  concerned,  by  stating  that  the 
death  was  caused  by  a  blow  inflicted  on  the  skuU  some  time  before 
the  death.  There  was  no  evidence  whateyer  to  connect  either  of 
the  prisoners  with  the  infliction  of  that  blow,  and,  as  he  thought, 
with  the  unanimous  concurrence  of  eyery  member  of  the  bar  who 
was  present,  his  lordship  directed  an  acquittal.  Upon  that  occa- 
eion  little  or  no  consideration  was  giyen  to  the  question  whether 
the  prisoners  could  be  conyicted  of  an  assault.     There  was  no 
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rko.  v.  Bird  argument  npon  it.  Mr.  Bowe  suggested  that  they  might  be  guilty 

ET  Uxor.     q(  ^n  assault,  but  the  point  came  on  him  not  quite  so  much  by 

1851.       surprise  as  it  did  upon  his  friend.     He  cited  the  case  of  Reff.  y. 

Crompton.     The  learned  judge  adopted  that  view,  and  said  there 

^ u^A  ^\  could  be  no  conviction  for  an  assault  At  the  last  summer  assizes 
'—Autr^  *^®  prisoners  were  indicted  for  the  assaults  which  were  the 
acquii,  subject  of  the  present  inquiry.  No  other  assaults  were  proved 
to  have  been  committed  by  the  prisoners  except  those  that 
were  opened  to  the  jury  by  the  counsel  for  the  prosecution  and 
proved  on  the  former  trial.  The  identity  of  the  assaults  was  clear. 
It  was,  therefore,  submitted  that  the  prisoners  were  entitled  to 
an  acquittal;  but  the  learned  judge  (Mr.  Gumey)  adopted  the 
very  words  used  by  Mr.  Justice  Patteson  in  B.  v.  Crompton  (1  C- 
&  M.  597),  and  put  it  to  the  jury  that,  unless  they  were  satisfied 
that  there  were  several  distinct  and  independent  assaults,  some  of 
which  did  not  conduce  to  the  death  of  the  deceased;  it  would  be 
their  duty  to  find  for  the  Crown.  Two  questions  arose  upon  this : 
first,  whether  upon  the  facts  stated,  the  prisoners  were  not  entitled  to 
be  acquitted  upon  proof  of  the  identity  of  the  assaults;  and 
secondly,  whether  the  learned  judge  did  not  misdirect  the  jury  in 
stating  that  they  must  find  a  verdict  for  the  Crown  unless  they 
were  satisfied  there  were  several  distinct  and  independent  assaults, 
none  of  which  conduced  to  the  death  of  the  deceased.  To  come 
.  .     within  the  statute,  it  must  be  a  felony,  which  included  a  charge  of 

81^  for  assault.     There  had  been  considerable  difificulty  in  putting  a  con- 

B.  c.  Bird.  structiou  upon  the  words  of  the  statute,  much  of  which  might  have 
arisen  from  Mr.  Greaves's  note  to  "Russell  on  Crimes,"  wmch  note 
had  not  met  with  the  sanction  of  the  learned  judge.  Baron  Parke 
saying  that,  if  that  note  was  to  be  considered  as  law,  the  statute 
would  be  frittered  away.  He  would  bring  forward  every  case 
upon  the  point,  and  with  the  exception  of  that  of  B.  v.  Crompton  no 
one  case  supported  the  view  of  the  learned  judge.  In  1842  the 
decision  in  the  iZ.  v.  Crompton  was  given,  and  in  1846  the  same 
judge  (Mr.  Justice  Patteson),  in  assisting  a  judge  who  was  trying 
a  prisoner,  when  the  same  identical  question  arose,  recommended 
a  verdict  to  be  found  for  the  assault,  and  reserved  the  question  for 
the  fifteen  judges,  and  they  held  that  a  verdict  for  assault  could  be 
found. 

[^The  learned  counsel  then  cited  in  succession  each  of  the  cases 
which  had  been  decided  upon  the  construction  of  the  statute,  com- 
menting upon  each  as  he  proceeded.  As  the  same  cases  were  cited 
on  the  suDsequent  argument  before  the  full  court  with  a  still 
more  ample  and  able  commentary,  it  will  be  unnecessary  to  repeat 
them  here,  but  the  reader  is  referred  to  the  after  proceedings  for 
a  full  report  of  them.  He  concluded  his  lengthened  review  and 
argument  thus:] — 

It  will  be  seen  from  these  cases  that,  with  two  exceptions  only, 
the  whole  current  of  the  decisions  bad  been  to  adopt  the  construc- 
tion of  the  statute  for  which  he  was  contending,  viz.  that  the 
assault  need  not  conduce  to  the  death,  although  it  must  be  part 
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of  the  very  act  or  traneaction  which  the  Crown  was  prosecuting^  Rao. «.  Bibi> 
and  the  only  test  of  that  can  be,  if  it  was  included  in  the  indict-     =tJ^b. 
ment  and  produced  in  evidence?    In  this  case  these  very  assaults        igsi. 
had  beyond  doubt  been  charged  in  the  indictment ;  they  had  been        ■; — 
pat  in  evidence  for  the  purpose  of  procuring  a  conviction,  and   ^X*^J'^^ 
they  were  not  laid  aside  until  it  was  found  that  they  did  not  sup-  ''^Ator^^ 
port  the  charge  they  were  adduced  to  establish.     Having  been  so       acquU. 
charged  and  so  put  in  evidence,  they  were  as  a  part  of  the  very 
act  or  transaction  prosecuted;  although  not  proved,  they  were 
clearly  within  the  words  of  the  statute,  and  the  construction  put 
upon  it  in  Beg.  v.  Birch ;  the  prisoners  might  have  been  found 
guilty  by  virtue  of  the  statute  of  those  assaults,  and  they  are 
entitled  to  their  plea  of  autrefois  acquit^  now  that  those  self-same 
assaults  prosecuted  again. 

£.  W.  Cox,  for  the  prisoner,  Sarah  Bird,  said  that  he  should  Argument  of 
submit  to  the  court  altogether  a  different  line  of  argument.  He  f*^^^  **' 
adopted  all  the  arguments  of  Mr.  Slade,  but  to  avoid  repetition  he 
would  confine  himself  to  another  view  of  the  question.  He 
claimed  an  acquittal  also  by  virtue  of  the  general  law  of  autrefois 
acquit.  It  was  an  ancient  constitutional  law,  designed  for  the 
protection  of  the  subject^  and  like  all  such  laws,  to  be  construed 
liberally  in  favour  of  life  and  liberty.  Having  looked  back  into 
the  earliest  authorities  upon  that  law,  he  was  satisfied  that  it  was 
not  dependent  upon  any  technicalities  or  refined  constructions  of 
the  words  of  a  statute,  but  that  it  was  entirely  a  question  o(  foct, 
to  be  tried  by  a  jury  and  to  be  submitted  to  them  as  a  question  of 
fotcL  The  principle  of  the  law  is,  that  no  man  should  be  put  in 
peril  twice  for  the  same  offence,  and  that  phrase  does  not  mean 
the  same  crime  in  legal  definition,  but  the  same  act  done,  which  is 
charged  as  crime,  whatever  the  name  affixed  to  it  by  the  law. 
Thus,  an  acquittal  for  manslaughter  can  be  pleaded  in  bar  to  an 
indictment  for  murder,  and  vice  versd:  {Holcrqffs  case,  2  Hale.) 
Why?  Because  the  prisoner  has  been  already  tried  for  the  same  act 
done,  although  they  are  different  offences  in  law.  So,  an  acquittal 
on  an  indictment  for  a  burglary  unth  violence  may  be  pleaded  in 
bar  to  an  indictment  for  murder  resulting  from  that  violence:  {Beg. 
V.  Gould,  9  Car.  &  P.  364.)  And,  for  the  same  reason,  the  act  done 
has  been  already  investigated,  and  the  prisoner  having  been  charged 
upon  it  and  put  to  his  defence  upon  it,  has  been  in  peril  for  that  act, 
aUhough  the  offences  are  so  different  What,  tnen,  in  autrefois 
acquit,  is  the  question  at  issue,  which  the  jury  are  to  try?  Nothing 
more  than  this,  aye  or  nay,  is  the  act  that  is  charged  as  a  crime  in 
the  second  indictment  the  same  identical  act  which  was  charged 
as  a  crime  in  the  first  indictment,  and  for  which  he  was  then  tried. 
If  it  be  proved  that  the  act  now  prosecuted  wcu  in  truth  charaed 
in  the  first  indictment,  and  there  is  a  general  acquittal  upon  that 
indictment,  then  is  the  prisoner  acquitted,  not  only  of  everything 
that  vHJts  proved  under  that  indictment,  but  also  of  every  thing 
that  miffht  have  been  proved  under  it,  even  although  it  had  not 
been  put  in  evidence  at  all :  (-B.  v.  Sheen,  2  Car.  &  I*.  634.) 
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Rbg.  V,  BntD        This  is  the  law  of  autrefois  acquit.   It  is  wholly  a  question  oifad 

BT  UxoB.     for  the  jury,  and  the  manner  of  trying  it  will  at  once  show  what 

1851.       ^^  ^^^  single  question  that  upon  such  a  plea  is  to  be  left  to  the  jury. 

Applying  it  to  the  case  now  under  consideration,  and  it  will  be 

^7^2'^\  seen  how  wrong  was  the  direction  of  the  learned  judge,  and  also 
^—Autrefois  ^^^  entirely  the  case  falls  within  the  limits  of  the  law.  At  the 
acquit.  first  trial,  the  prisoners  were  charged,  in  various  counts,  with 
feloniously  causmg  the  death  of  their  servant  girl — among  the 
other  alleged  causes  of  death  was  a  series  of  beatings  extending 
from  the  1st  of  November  to  the  day  before  her  death.  Clearly, 
then,  the  act  of  divers  beatings  was  charged  in  the  indictment. 
Beatings  on  the  days  named  were  put  in  evidence  for  the  purpose 
of  supporting  that  charge  of  murder  by  those  beatings.  It  turned 
out,  according  to  the  opinion  of  a  medical  man,  that  those  beatings 
did  not  in  fact  cause  her  death,  and  the  prisoners  were,  therefore, 
acquitted.  Had  they  not  been  in  peril  upon  that  charge  for  that 
very  act  f  Might  not  the  juir,  if  they  had  pleased,  have  disbelieved 
the  surgeon,  and  come  to  the  conclusion  that  those  beatings  did 
conduce  to  the  death,  and  were  not  the  prisoners,  therefore,  in 
peril  upon  them?  Suppose,  as  was  very  possible,  that  three  or  four 
surgeons  had  been  called  instead  of  one,  and  they  had  differed  in 
opinion  as  to  whether  the  beatings  did  or  did  not  occasion 
death ;  surely,  in  such  case,  the  jury  would  have  been  obliged 
to  form  an  opinion  upon  the  contradictory  testimony,  and 
if  then  they  had  acquitted,  could  it  have  been  said  that  the 
prisoners  were  not  in  peril  for  those  assaults,  seeing  that  their  lives 
depended  upon  the  balance  of  opinion  in  the  jury's  minds?  And 
is  there  any  difference  in  fact  whether  there  was  one  medical  man 
or  four?  The  jury  were  not  bound  by  his  opinion.  They  might, 
if  they  had  pleased,  lawfully  have  convicted  upon  their  own  view 
of  the  case,  on  their  own  belief  as  to  the  cause  of  death.     If  a  sur- 

fcon  or  an  amateur  of  medicine  had  been  upon  the  jury,  he  might 
ave  differed  from  the  opinion  of  the  witness,  and  persuaded  his 
fellows  that  Mr.  Turner  was  wrong.  If  a  lawyer  had  been  upon 
the  jury  he  might  have  told  them  as  the  law  is,  that  if  those  beat- 
ings had  weakened  her  frame  so  that  they  had  shortened  her  life 
by  a  single  hour,  they  would  have  conduced  to  the  death.  These 
suppo^tions  are  put  to  show  that,  in  truth  and  fact,  the  prisoners 
were  in  peril  upon  that  first  indictment,  that  the  jury  might 
have  legaUy  convicted  them  of  murder  or  manslaughter  for  those 
very  assaults ;  that  it  was  altogether  a  question  of  evidence  which 
the  jury  alone  had  a  right  to  determine,  which  they  did  determine, 
which  they  miffht,  if  they  had  pleased,  have  determined  otherwise, 
and  which,  if  tney  fiad  so  determined,  would  have  left  the  prisoners 
lawfully  convicted,  with  no  other  remedy  than  the  Queen  s  pardon 
in  case  the  judge  was  not  satisfied  that  the  evidence  justi- 
fied the  verdict.  Kthen,  they  might  lawfully  have  been  convicted 
of  murder  or  manslaughter  by  those  assaults — ^have  they  not  been 
tried  for  them  and  in  peril  for  them,  and  is  not  an  acquittal  a 
discharge  from  everything  charged  in  that  indictment  ?     Suppose 
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the  case  reversed :  that  they  had  been  convicted  of  the  murder  or  beo.o.  Bird 

the  manslaughter,  and  then  they  had  been  indicted  again  for  those     ^  Vxok, 

assaults.     What  would  have  been  the  argument?     Your  lordships        J^ 

would  instantly  have  felt  that  in  truth  and  fact  they  had  been        — ' 

already  tried  and  punished  for  them.     But  if  those  assaults  did   i  ^«<*-  «•  85, 

not,  as  the  prosecution  asserts,  conduce  to  the  death,  then  they  ''}lj^^^^ 

would  not  merge  in  the  felony,  and  to  a  subsequent   separate       ocqwt 

indictment  for  each  one  of  them  the  prisoners,  according  to  the 

argument  of  the  prosecution,  would  be  liable  to  another  conviction 

and  punishment.     Common  sense  at  once  revolts  from  this  con- 

doflion,  when  thus  put ;  but  the  case  is  not  altered  in  the  least 

when  the  plea  is  a  former  acquittal,  for  where  autrefois  convict  would 

lie,  autrefois  acquit  may  be  maintained.     The  one  is  the  test  of  the 

other.     When  the  act  charged  in  the  first  indictment  is  again 

prosecuted  we  plead  autrefois  acquit,  that  is,   we  say  that  the 

assaults   now  charged  are  the  same  identical  assaults  as  those 

for  which   we  have  been  abeady  tried  and    acquitted.      That 

is  oar  plea.     The  proper    replication  to  this  is — that   they  are 

not  the   same   assaults    but  other   and   different   assaults.     But 

the  prosecution    replied    with   a  pleading    obviously  bad,    and 

which  was  not  an  answer  to   our  plea  and  did  not  raise  the  issue. 

The  only  question  really  to  be  tried  in  autrefois  acquit,  is  whether 

the  offence   laid  in  the  second  indictment  is  the  same  offence  as 

that  charged  in  the  first.     The  proof  is  on  prisoners.     We  proved  Argument  of 

it  by  the  only  means  in  our  power,  producing  the  first  indictment  to  £.  w.  Cos  for 

show  what  was  the  offence  charged,   calling  witnesses  to  show  ^-^"^ 

what  was  the  offence  proved,  and  then,  having  made  a  primd  facie 

case  it  was  for  the  prosecution  to  prove  that  the  offence  it  then 

charged  was  not  the  same  offence  as  had  been  previously  tried. 

But  in  this  case  the  prosecution  attempted   to  prove  no  other 

assault  than  that  which  it  proved  on  tne  first  trial.     Then  the 

question  raised  by  our  plea  being  purely  the  question  of  fact, 

aye  or  nay,  were  they  the  same  identical  assaults,  that  question, 

and  that  only,  should  have  been  put  to  the  jury ;  but  it  was  not 

put  at  all;    the  jury  were  told  to  consider  only  whether  those 

assaults  had  conduced  to  the  death,  a  point  that  was  not  in  issue 

upon  the  pleadings,  and  was  not  the  question  they  were  empanelled 

to  try,  so  that  upon  this  wrong  direction,  also,  the  prisoners  are 

entitled  to  an  acquittal. 

But,  then,  it  is  said  by  the  prosecution,  this  is  an  indictment 
for  a  misdemeanor,  and  you  cannot  plead  an  acquittal  for  a  felony 
in  bar  to  it.  He  was  not  sure  of  that :  there  is  no  authority  for 
such  a  position,  and  he  should  be  prepared  to  contend,  that  if  the 
very  same  act  has  been  once  made  the  subject  of  a  criminal  charge,  it 
could  not  be  again  charged  merely  by  altering  its  name*  But 
that  point  needs  not  be  discussed  here.  The  statute  had  removed 
that  difficulty :  it  had  enabled  the  jury  to  convict  of  assault,  and 
therefore  had  in  fact  subjected  the  prisoner  to  peril  of  a  conviction 
for  a  misdemeanor.  Now,  what  was  the  plain  reading  of  that  sta- 
tute, apart  from  judicial  doubts  ?  Put  into  popular  language,  it  was 
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Bbow  v.  Bibd  obyionsly  this,  that  wherever  the  felony  charged — ^that  is  to  say — 
btUxob.     fQj.  ^hich  the  prisoner  was  being  tried,  in  its  nature  included  an 
1851.        assault,  the  jury  might,  if  the  evidence  failed  to  establish  the 
^ —        felony,  but  only  established  an  assault,  acquit  of  the  felony  and 
*  X^?l^^  convict  of  assault.     This  was  the  common  sense  meaning  of  the 
'—Autrefois    words,  and  the  present  case  precisely  applied  to  them.     Here  the 
acquit,       charge  was  an  onence  which  in  itself  included  an  assault,  the  evi- 
dence failed  to  establish  the  felony,  but  it  established  the  assault, 
and  therefore  the  jury  might  have  found  the  prisoners  guilty  of 
assault  by  virtue  of  the  statute.     But  even  if  some  more  obscure 
meaning  could  be  put  upon  the  words  of  the  statute,  the  prisoners 
were  yet  entitled  to  their  autrefois  acquit,  because  the  statute  has 
given  it  to  ike  jury  as  a  question  of  fact,  not  to  the  court  as  a  ques- 
tion of  law,  the  power  to  determine  whether  the  evidence  war- 
ranted a  finding  of  guilty  of  assault,  and  inasmuch  as  the  power 
was  vested  in  the  jury  as  a  question  of  fact,  and  they  might  have 
used  it,  if  they  had  pleased  to  do  so,  the  prisoners  had  been  in  peril 
under  the  statute,  however  construed.   In  conclusion,  he  caUed  upon 
the  court  to  put  the  most  liberal  construction  upon  the  law  of 
autrefois  acquit,  as  upon  all  law,  for  the  protection  and  liberty  of 
the  subject,  and  to  say  that  in  truth  and  fact  the  prisoners  had 
been  tried  before  for  the  very  same  act  and  offence  for  which  they 
were  now  convicted. 

The  Solicitor-GeTieral  {Cockbum),  (with  whom  were  Howe, 
Q.  C,  and  Karslake)  for  the  crown. — The  importance  of  this 
case  bad  not  been  exaggerated.  It  involved  large  questions  of 
criminal  law,  and  it  had  been  very  fairly  and  ably  argued  on  the 
other  side.  The  Crown  was  only  desirous  that  the  true  state  of  the 
law  should  be  ascertained,  and  he  would  begin  by  observing  that 
the  law  of  autrefois  acquit  was  not  to  be  construed  so  liberally  as 
his  friend  had  contended;  but  rather,  it  was  to  be  construed 
strictly  and  reduced  to  the  narrowest  limits,  as  a  law  rather  con- 
ducing to  the  escape  of  ^ilt  than  the  protection  of  innocence, 
insomuch  that  many  thinking  men  had  come  to  question  whether 
it  ought  to  be  retained  at  all  in  our  criminal  jurisprudence.  The 
entire  principle  and  practice  of  that  law  would  be  found  in  the 
case  of  R,  v.  Vandercomb  (1  Leach),  and  it  was  there  laid  down 
that  the  test  whether  the  plea  could  be  maintained  was  this,  viz. 
whether  the  evidence  produced  to  support  the  second  indictment 
would  have  sufficed  to  procure  a  legal  conviction  upon  the  facts? 
Starting  with  that  proposition,  the  question  resolved  itself  into 
this — wnether  the  prisoners,  upon  the  facts,  could  have  been  con- 
victed upon  the  first  indictment;  and  there  could  be  no  doubt  that 
they  could  not  have  been  convicted  of  murder.  The  facts  were 
these : — ^These  two  persons  being  charged  with  the  murder  of  an 
apprentice  girl,  it  appeared  that  a  series  of  cruelty  and  ill-usage 
had  been  inflicted  upon  her  by  the  prisoners,  but  it  appeared  it 
was  not  these  beatings  and  ill-usages  which  had  occasioned  the 
death,  the  surgeons  negativing  that,  and  proving  the  death 
to   be    attributed    to    a   particular    blow   inflicted   a   few   days 
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before  the  death.     There  was  evidence  to   show  that  the  two  Bsa.  9.  Bibd 
prisoners  had  inflicted  beatings  which  the  surgeons  disconnected     ^  IJ^ob. 
with  the  cause  of  the  death.     There  was  no  evidence  to  show  by        issi. 
whom  the  last  fatal  blow  had  been  inflicted.  : — 

Mabtin^  B. — There  was  no  evidence  that  either  of  the  pri-  ^^^^sMdt 
aoners  gave  the  fatal  blow.  •^Autrefois 

The  SolicUar-GeneraL — There  was  no  evidence  to  show  aeguU, 
whether  the  blow  had  been  inflicted  by  either  of  them.  Under 
these  circumstances^  therefore^  it  was  impossible  either  of  the  pri- 
soners could  have  been  convicted.  The  matter  had  caused  consiaer- 
able  sensation^  and  he  might  say  there  was  not  upon  this  a 
dissentient  voice  in  the  whok  profession. 

Pollock^  C.  B.  was  glad  to  hear  this  observation,  because  it 
was  desirable  that  the  a£ninistration  of  justice  should  be  free  from 
reproach,  and  that  there  should  be  no  failure  of  justice.  In  the 
case  of  the  Mannings  he  had  felt  himself  obliged  to  tell  the  jury, 
and  he  did  tell  them,  that  if  they  upon  deliberation  thought  that  a 
murder  had  been  committed  beyond  a  doubt,  and  committed  by 
ather  of  the  prisoners,  but  after  the  utmost  deliberation  they 
thought  the  otner  was  innocent,  and  could  not  fix  the  guilt  dis- 
tinctly upon  either,  they  would  be  bound  to  acquit  both.  That 
was  clearly  the  law  of  the  land. 

The  SoKcUor^General  hoped  that  it  would  not  be  deemed 
impertinent  if,  after  the  discussion  which  had  taken  place  with  Argument  of 
reference  to  this  memorable  trial,  he  expressed  not  only  his  own  *^«  SoUdtor- 
profound  conviction,  but  the  unanimous  conviction  of  every  lawyer  uj^crow^ 
m  Westminster-hall.  The  authorities  had  been  so  much  com- 
mented upon  that  he  would  only  take  a  rapid  review  of  them.  He 
admitted  that  there  was  considera];)le  conflict  in  the  authorities, 
and  he  must  have  recourse  to  principle  in  order  that  the  court 
might  lay  down  some  rule  which  might  be  considered  as  authority. 
The  whole  question  turned  on  the  effect  of  the  statute  7  Will.  4 
and  1  Vict,  c  85.  Prior  to  that  statute  a  person  charged  with 
felony  could  not  be  convicted  of  a  misdemeanor  involved  in  that 
felony ;  but  the  statute  had  provided  for  such  a  case.  It  fre- 
quently happened  that  persons  charged  with  felony  were  acquitted, 
the  proof  of  the  felony  failing,  although  it  might  be  clear  that 
they  were  guilty  of  grievous  assaults.  The  object  of  the  statute 
was,  in  cajse  of  a  failure  to  make  out  the  charge  of  felony,  to  en- 
able the  jury  to  convict  the  party  of  an  assault  Some  cases 
seemed  to  have  gone  to  this  extent — that  if  a  felony  was  charged 
and  a  misdemeanor  of  assault  proved,  although  that  assault  should 
not  be  connected  with  the  felony,  still  the  party  might  be  convicted 
of  the  assault  Such  had  been  the  opinion  of  Baron  Gumey  in 
-8.  V.  Poole  (9  Car.  &  P.  728.)  Still  he  did  not  think,  when  the 
court  reviewed  the  cases,  they  would  feel  bound  by  the  opinion 
tim)wn  out  in  that  case,  which  certainly  had  been  overruled.  His 
proposition  was  this,  that  in  order  that  a  conviction  might  take 
place,  the  assault  must  be  one  connected  with  the  circumstances 
relied  upon  to  make  out  the  felony — in  this  case  with  the  death — 
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acqmL 


Rso.  0.  BiBD  in  others  with  the  robbery  or  rape^  &c.    There  must  be  something 

btUxob,     connected  with  the  main  felony  itself,  and  although  one  learned 

1851.       judge  might  act  upon  one  pnnciple  and  another  upon  another, 

- —        they  woi3d  find  that  in  all  the  assault  was  immediately  connected 

^.ii^As^uUt  ^^  ^^  chief  transaction  which  was  charged  as  the  felony  and 

-^Auirefoit    inseparable  from  it,  and  that  in  all  the  cases  some  other  ingredient 

only  was  waiting  to  make  out  the  felony.     In  one  of  the  cases  his 

friend  had  relied  upon,  Beff.  y.  JSUis  (8  Car.  &  P.  684),  the  parties 

were  charged  with  robbery,  but  the  particular  prisoner  was  not 

seen  to  haye  committed  the  robbery,  but  was  seen  to  commit  an 

assault.     He  was  seen  in  the  course  of  the  transaction  which  led 

to  the  robbery — the  robbery  was  part  and  parcel  of  the  same 

transaction,  connected  in  point  of  time,  connected  in  point  of 

immediate  sequence ;  but  there  was  a  failure  of  proof  of  the  robbery. 

It  was  said  that  it  was  competent  for  the  jury  to  conyict  of  the 

assault;  but  that  was  the  judgment  of  a  single  judge,  and  yery 

shortly  afterwards  the  doctrine  was  not  upheld.     In  the  case  of 

B.  y.  Gould  (9  C.  &  P.  364),  there  had  been  no  argument.     It 

was  not  because  the  statute  made  it  competent  to  the  jury  to 

conyict  a  man  of  the  misdemeanor  that  it  was  necessary  he  should 

be  conyicted,  and  by  that  means  escape  the  higher  penalty  which 

would  attach  to  the  minor  felony  inyolyed  in  the  matter.    As  to  the 

case  oiReg.  y.  Archer  (2  Moo.  C.  C.  282),  the  question  was,  whether 

upon  a  joint  indictment  one  party  could  be  conyicted  of  a  felony 

and  the  other  of  a  misdemeanor?    It  was  held  they  could.     Then 

in  Reg.  y.  Chitteridge  (9  Car.  &  P.  471),  Baron  Parke  said  that  in 

an  indictment  for  felony  they  ought  not  to  conyict  of  a  complete, 

independent,  and  distinct  assault,  but  only  of  such  an  assault  as 

was  connected  with  the  felony  ^hax^ed.     In  the  case  of  Reg.  y.  St. 

George  (9  C.  &  P.  482),  for  attempting  to  fire  a  pistol,  with  intent, 

&C.,  the  question  was,  whether  the  prisoner  could  be  conyicted  of 

an  assault  committed  with  his  hand  prior  to  haying  drawn  out 

the  pistol?    Baron  Parke  said  his  idea  was  that  the  prisoner  could 

only  be  found  guilty  of  that  assault  which  was  inyolyed  in  and 

connected  with  firing  the  pistol.     They  then  came  to  the  case 

which  underwent  tne  consideration  of  the  fifteen  judges,  Reg.  y. 

Phelps  (1  Car.  &  Mar.  180),  an  indictment  for  murder.     Phelps 

had  struck  the  deceased  with  his  fist  seyeral  times,  but  then  went 

away,  and  was  not  present  when  the  fatal  blow  was  struck.     The 

jury  found  Phelps  guilty  of  the  assault,  but  acquitted  the  others 

altogether.     The  point  was  reseryed,  and  the  judges  held  that  the 

conviction  was  wrongs  because  the  blows  were  disconnected  with 

the  cause  of  death.     How  was  it  possible  to  distinguish  that  case 

firom  the  present?     Then  they  came  to  the  case  which  had  been 

relied  upon  by  his  friends  at  the  trial  for  the  murder;  Reg.  y. 

Crompton  (1  (5ar.  &  Mar.  597.)     Then  there  was  the  case  of  Reg.  y 

Boaden  (1  Car.  &  K.  395),  where  Baron  Parke  had  left  the  assault 

to  the  jury,  but  upon  conyiction  gaye  so  slight  a  punishment  that 

the  point  was  not  reseryed.     It  was  monstrous  to  suppose  that 

where  a  party  was  acquitted  of  a  felony  he  might  be  convicted  of 
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an  afisaolt  which  was  totally  disconnected  from  the  felony.     It  was   Rso. «.  Bibd 
not  because  a  felony  involved  an  assault  that  therefore  you  might     »rj^0B. 
convict  a  man  of  any  assault  whatever.  Reg.  v.  Birch  (1  Den.  C.  C.        i85i. 
185;  2  Cox  C.  C.  22),  was  a  robbery.  The  prisoner  was  acquitted  of       : — 
the  robbery  and  convicted  of  the  assault,  but  it  was  clear  that  the  ,  ii^AstwU 
main  point  there  was  the  intention  to  rob.    It  was  considered  as  one    -^Auxt^oib 
and  the  same  transaction.     The  jury  negatived  the  intent.     The       <'*2^ 
greatest  consideration  was  ^ven  to  Mr.  Greaves's  note  to  Russell, 
who  hade  ontended  that  it  was  necessary  that  the  intent  to  commit 
the  felony  should  be  made  out  in  order  to  warrant  the  conviction  for 
the  assault.     The  contention  had  been  as  to  the  correctness  of  that 
note.    The  judges  held  that  the  jury  had  properly  convicted  of  the 
assault.     The  next  case  was  that  of  Reg.  v.  Greenwood  (2  C.  &  K. 
339\  tried  before  Mr.  Justice  Wightman — a  robbery  with  vio- 
lence.    There  was  no  proof  of  the  robbery,   but   only   of  an 
assault.     Mr.  Justice  Wightman  consulted  Mr.  Justice  Cresswell, 
and  then  said  the  prisoner  could  not  be  found  guilty  of  the  assault 
unless  it  appeared  that  it  was  committed  in  the  progress  of  something 
which,  when  completed,  would  be  with  the  intent  of  committing 
a  felony ;  therefore,  unless  the  jury  were  satisfied  the  prisoner  in- 
tended to  rob  at  the  time  he  assailed  the  prosecutor  he  could 
not  be  convicted.     Reg.  v.  Cormor  was  directly  in  point.     An 
acquittal  was   directed  by  the   Chief  Baron,  through   Seijeant 
Murphy,  because  the  death  was  not  connected  with  the  assault.  Argument  of 
In  Beg.  v.  Bamet  (2  Car.  &  K.  394),  Mr.  Justice  Cresswell  said  the  Soiicitor- 
the  jury  ou^ht  not  to  convict  of  an  assault  which  was  unconnected  ^*°^Jn' 
with  the  robbery.     In  all  the  cases  there  was  not  one  in  which  the 
party  had  been  convicted  of  an  assault  which  was  unconnected 
with  the  principal  transaction  charged.     In  Reg.  v.  King  (2  Cox 
C.C.95),  JLord  Denman  had  held  differently  from  the  other  judges 
in  the  otJier  cases. 

Williams,  J. — In  the  case  of  Reg.  v.  Autey  (2  Cox  C.  C.  232), 
he  had  concurred  with  Baron  Piatt,  and  he  believed  the  distinc- 
tion in  which  he  concurred  was  this : — IS  the  prisoner  was  found 
in  a  transaction  of  killing  by  violence,  and  the  evidence  for  the 
Crown  showed  that  there  was  such  a  transaction^  but  that  the  pri- 
soner was  not  one  who  was  implicated,  then  he  must  be  acquitted 
generally,  although  he  may  have  been  guilty  of  the  assault  upon 
the  deceased,  because  then  the  assault  was  not  a  part  of  the  im- 
puted transaction;  but  if  the  evidence  for  the  Crown  failed  to 
show  that  there  was  any  such  transaction  as  a  death  by  violence, 
but  that  it  was  attributable  to  natural  causes,  but  also  that  there 
was  a  transaction  amounting  to  an  assault^  in  which  the  pri- 
soner was  implicated,  and  nothing  more,  then  the  jury  might 
convict  of  the  assault,  because  the  only  transaction  charged  was 
proved,  and  the  prisoner  was  shown  to  have  been  guilty  of  it. 

The  SoKcitor- General. — There  was  a  distinction  in  this  case. 
Death  there  appeared  to  have  proceeded  from  natural  causes,  and 
there  was  notmng  beyond  the  assault.  The  charge  terminated 
with  the  assault  and  could  be  carried  no  further.     But  in  the  pre- 
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sent  case  they  had  the  fact  of  a  death  by  violence  occasioned  by 
somebody  else ;  and  it  involved  this  question,  whether  if  a  man 
was  indicted  for  murder,  and  it  appeared  that,  instead  of  the  assault 
he  committed  having  occasioned  the  death  that  somebody  else 
was  guilty  of  the  murder,  you  could  find  the  prisoner,  guilty  of 
the  assault. 

Talfourd,  J. — Suppose  the  order  of  proof  had  been  inverted, 
and  the  medical  men  had  been  first  called  and  proved  the  death  to 
have  been  occasioned  in  some  other  way,  then  it  had  been  con- 
ceded by  the  prosecution  that  they  could  not  bring  it  home  to 
the  prisoners,  the  evidence  of  the  assault  would  have  been 
rejected  ? 

The  SolicUoT'Creneral.  —  Of  course  the  judge  would  have 
stopped  the  case.  In  Rea,  v.  Rookcy  it  was  proved  that  the 
ill-treatment  had  taken  place  many  months  before^  but  there 
was  no  evidence  to  connect  the  death  with  the  violence,  and  it 
was  proved  that  the  deceased  had  died  from  natural  causes,  still 
Baron  Piatt  held  that  the  prisoners  might  be  convicted  of  an 
assault.  He  was  desirous  of  treating  every  decision  with  the 
greatest  possible  respect ;  but  he  owned  he  could  not  understand 
the  principle  upon  which  that  decision  was  come  to,  because  you 
might  convict  a  man  of  an  assault  upon  an  indictment  charging 
another  offence,  if  it  turned  out  that  at  some  time  or  other  the 
man  had  committed  an  assault.  K  it  was  wanted  to  show  the 
mind  and  disposition  of  the  accused  towards  the  deceased — to 
show  a  grudge  of  old  standing,  and  an  assault  was  proved,  but 
the  prosecution  failed  to  prove  that  the  accused  occasioned  the 
death,  could  miv  one  say  that  the  jury  could  convict  the  party  of 
an  assault?  What  limitation  would  the  court  apply  to  the  statute? 
Was  not  the  true  principle  to  be  collected  from  all  the  cases — ^that 
a  party  misht  be  convicted  of  an  assault  when  the  indictment 
involved  a  charge  of  violence,  if  the  assault  was  immediately  con- 
nected with  the  principal  felony  with  which  the  prisoner  was 
charged,  so  that,  from  a  failure  of  proof  of  any  of  the  circumstances 
to  constitute  the  offence,  the  parties  in  one  and  the  some  trans- 
action might  be  convictcKl  of  an  assault  ?  It  was  quite  clear  that 
the  acts  charged  in  this  second  indictment  did  not  occasion  the 
death,  and  therefore  these  parties  were  not  before  put  in  peril. 
The  prisoners  at  the  first  trial  had  insisted  that  they  could  not  be 
convicted  of  the  murder  because  the  assaults  were  not  the  cause  of 
death  but  were  disconnected  with  it.  The  statute  said  that,  in 
cases  of  felony,  where  the  evidence  did  not  warrant  a  conviction 
for  the  felony,  the  jury  might  convict  of  an  assault.  But  was  it 
obligatory  upon  the  jury  to  convict  of  the  assault?  or  was  it  incum- 
bent on  the  judge  to  direct  the  jury  to  convict  of  the  assault?  He 
apprehended  not. 

WILLIAMS;  J. — Suppose  an  indictment  for  murder,  and  that 
the  judge  omitted  to  instruct  the  jury  that  the  prisoner  might  be 
convicted  of  manslaughter,  could  he  be  afterwards  indicted  for 
manslaughter? 
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The   SoUeitor^GeneraL — The  charge  of  manelaiighter  was  in-  Bbo.0.  Bou> 
▼olTed  in  that  of  murder.  bt  Uxo«. 

Williams,  J. — A  man  is  in  jeopardy  for  any  part  of  the  offence       igsi. 
charged  in  the  indictment.  

The    Solicitor-General — The  act  of  Parliament  says,   that  if  ^7J^?'J^ 
a  party  be  charged  with  a  felony,  and  the  evidence  fails  to  prove  '^Avire/ois 
it,  but  is  sufficient  to  warrant  a  conviction  for  assault,  he  might       acquit, 
be  convicted  of  assault.     Did  that  apply  to  a  case  where  a  party 
was  charged  with  a  series  of  assaults?    If  the  jury  could  only 
convict  of  one  assault,  the  prisoners  would  go  free  as  to  all 
the  others.      In  the  case  of  Beg.    v.    Vandercomb  (1   Leach), 
for  burglary  and  stealing,   it  was  found  that  they  could  not 
convict  the  prisoner  of  stealing,  and  he  was  acquitted.      They 
then  indicted  him  for  the  burglary  with  intent  to  steal.     He 
pleaded  autrefois  acquit.    The  judge  said  it  was  not  the  same 
offence;    he  had  not  been  in  peril  for   the  same  offence;    he 
could  not  have  been  convicted  before  upon  the  same  evidence. 
He  submitted  that  the  learned  judge  was  right  in  his  direction, 
and  that  the  conviction  was  good. 

Slade,  in  reply. — The  prisoner  had  stood  his  trial  upon  every-  skd»  in  wpiy. 
thing  contained  in  the  indictment ;  if  he  could  have  been  convicted 
of  an  assault,  he  had  been  acquitted  of  it  upon  the  first  indict- 
ment. He  admitted  that  the  jury  could  not  convict  of  an  assault 
wholly  independent  of  the  felony,  but  he  contended  that  these 
assaults  were  completely  mixed  up  with  it.  This  court  was  now 
called  upon  to  overrule  the  decisions  of  Mr.  Justice  Allan  Park, 
Baron  Parke,  Justices  Cresswell,  Coltman,  and  Coleridge,  Lord 
Dounao,  Chief  Justice  Tindal,  and  Baron  Piatt ;  and  for  what 
purpose?  Not  for  the  purpose  of  reconciling  conflicting  opinions 
—not  for  the  purpose  oi  settling  any  great  principle  of  law ;  but 
for  the  purpose  of  giving  a  dirorent  construction  to  the  words  of 
an  act  of  Parliament  to  that  which  had  prevaUed  ever  since 
that  act  had  passed.  And  whv  ?  For  the  purpose  of  punishing 
two  miserable  individuals  wno  had  already  been  sufficiently 
punished,  who  had  been  held  up  to  public  execration  by  the  press^ 
which  in  doing  so  had  not  spared  the  ermine  of  one  of  their  lord- 
ships. For  such  a  purpose  this  court  was  asked  to  overrule  all  these 
decisions.  If  the  case  had  been  ai^ed  before  Mr.  Justice  Tal- 
fourd  at  the  trial,  and  he  had  left  the  question  of  assault  to  the 
jury,  and  they  had  found  the  prisoners  giiilty,  with  what  chance  of 
success  could  they  have  come  to  this  court  with  all  these  authorities 
igainst  them  except  the  solitaiy  one  of  Reg,  v.  Crompton  f 

Williams,  J.  would  put  tiie  case. — Supposing  a  woman  in- 
dicted for  murder  of  a  bastard  child,  where  the  jury  were  at  liberty 
to  acquit  of  the  murder  and  find  guilty  of  the  concealment,  was 
the  judge  bound  to  leave  the  concealment  to  the  jury,  or  could  she 
be  indicted  for  the  concealment  afterwards  ? 

Slade. — It  was  difficult  for  him  to  say  what  the  judge  was 
bound  to  do.  K  the  learned  judge  asked  whether  it  was  the 
judge's  duty,  he  should  say  it  was.     The  law  assumed  that  eveiy 

vol.  v.  d 
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Reg.  r.  Bnu>  judge  knew  the  law.     So  far  as  the  peril  of  the  prisoner  went,  it 
etUxor.     ^j^g  jjqI;  g^^  ^i^^  ^jjg  judge  had  any  discretion.     The  judge  was 

1851.        not  named  in  this  act  of  Parliament ;  but  only  the  jury. 
,     - —  „,        Williams,  J. — ^But  is  it  his  duty  to  leave  it  to  the  jury  in  all 
..ii-^W<  such  cases? 

^Autrefois        Slode. — I  am  at 'his  mercy.     If  a  man  with  a  drawn  sword,  and 
acquiL       J  am  naked,  stands  before  me,  I  am  to  expect  he  will  run  me 
through. 

Pollock,  C.  B. — But  if  he  does  not  wish  to  run  you  through. 
Is  it  not  the  duty  of  the  judge? 
Slade. — Yes ;  I  think  it  is. 

Martin,  B. — Suppose  the  learned  judge  had  left  the  question 
of  assault  to  the  jury,  and  they  had  found  the  prisoners  guilty  of 
the  assault,  could  they  afterwards  have  been  indicted  for  an  assault 
which  did  not  conduce  to  the  death? 

Slade. — Not  if  it  was  included  in  that  indictment ;  by  an  aver- 
ment they  could  get  out  of  it. 

Martin,  B. — Suppose  that  beating  in  the  morning  and  beating  in 
the  afternoon  caused  death ;  the  indictment  included  both  beatings ; 
the  jury  acquitted;  the  beating  in  the  morning  did  not  conduce  to 
the  death,  but  the  beating  in  the  afternoon  did ;  could  he  be  tried 
a  second  time  for  the  beatu^  in  the  morning  ? 
Slade. — Certainly  not.     That  is  my  case. 
E.W.  Coxin         ^'  ^-  CImt,  for  the  female  prisoner,  replied. — His  client  had 
reply-  been  in  peril  before.     The  Solicitor-General  had  said,  here  you 

have  been  indicted  before,  but  you  could  not  have  been  lawfully 
convicted,  therefore  you  were  not  in  periL  But  the  answer  was, 
that  the  jury  miffht  have  convicted  if  the  evidence  would  have 
justified  it,  and  they  did  not  convict  only  because  they  were  of 
opinion  that  the  evidence  did  not  establish  the  charge.  Still  they 
miffht  have  done  so  if  they  had  pleased ;  it  woula  have  been  a 
lawful  conviction,  and  only  the  royal  pardon  would  have  relieved 
from  the  consequences.  ThereK)re,  they  had  been  in  peril. 
All  these  assaults  were  included  in  the  first  indictment,  therefore 
the  prisoners  then  stood  in  peril  upon  the  very  charges  which  were 
now  brought  against  them.  The  judge  was  bound  to  put  those 
assaults  to  the  jury,  and  it  was  for  the  jurv  to  say  whether  or  not 
they  believed  tibe  evidence  of  the  medical  witness  as  to  whether 
these  acts  did  or  did  not  conduce  to  the  death,  and  it  was  at  the 
option  of  the  jury  to  believe  that  evidence  or  not.  They  had  a 
full  ri^ht  to  disbelieve  the  surgeon,  and  to  have  acted  upon  their 
own  view  of  the  cause  of  death  and  held  that  those  assaults  did 
conduce  to  the  death.  Besides,  what  right  has  this  court  to  assume 
that  the  jury  acquitted  because  of  the  surgeon's  evidence  ?  The 
reasons  for  their  verdict  are  not  stated,  and  it  may  have  been  that 
they  did  not  consider  the  assaults  proved,  or  that  they  were 
justifiable  assaults,  or  any  capricious  reason.  The  court  cannot 
sit  in  judgment  upon  the  verdict  of  the  jury  upon  a  question 
of/act 

Talfoukd,  J. — The  grand  jury  had  not  found  the  bill  for  thQ 
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assaults,  they  had  found  the  bill  for  murder.     The  question  was,  ^^'  '•  Bird 

whether  these  assaults  were  included  in  the  first  indictment  ?  btJDxor. 

JE.  W,  Cox. — They  were  not  only  expressly  charged  in  the  in-  issi. 

dictment,  but  actually  put  in  evidence  in  order  to  sustain  the  -, — 
charge.     Upon  that  point  there  can  be  no  doubt.                               I  u^lswuU 

Pollock,  C.  B.,  said,  the  court  would  take  time  to  consider    -^AutrrfoU 

the  case.  ocjuifc 

The  Court  having,  intimated  that  there  was  a  difierence  of 
opinion  among  the  judges,  and  that  it  was  desired  that  the  ques- 
tion should  be  re-argued  before  all  the  judges,  accordingly  they 
appointed  for  that  purpose, 

Saturday y  January  25,  1851. 

(Before  Campbell,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  B., 
Parke,  B.,  Maule,  B.,  Patteson,  J.,  Coleridge,  J., 
Alderson,  B.,  Wightman,  J.,  Cresswell,  J.,  Erle,  J., 
Williams,  J.,  Talfourd,  J.,  and  Martin,  B.) 

Stadty  having  read  the  case  (ante^  P*  ^^)  ^^^^^  ^^^  ^^  should  Argionent  of 
now  submit  two  propositions,  and  if  he  succeeded  in  either  of  them  ^'f*^^  ^^^  ^^* 
he  should  be  entitled  to  the  judgment  of  the  court.    The  first  was,  ^"^" 
that  the  true  issue  raised  by  the  plea  of  autrefois  acquit  was  not 
presented  to  the  juij  by  the  learned  commissioner  who  tried  that 
issue,  but  that  he  did  in  fact  direct  the  jury  to  found  their  verdict 

rn  another  and  altogether  different  issue,  which  was  not  raised  by 
pleadings,  and  that  if  the  jury  had  been  properly  directed  upon 
the  issue  as  really  rabed  by  the  plea,  they  must  have  been  entitled 
to  an  acquittal  The  other  proposition  which  he  should  have  the 
honour  to  submit  was  that  which  he  had  already  argued  at,  he  feared, 
tedious  length,  before  five  of  their  lordships  in  the  Exchequer 
Chamber,  namely,  that  by  reason  of  the  provisions  of  the  statute 
1  Yict.  c  85,  s.  11,  the  prisoners  might  have  been  convicted  of 
assault  for  the  assaults  which  were  then  charged  and  put  in  evi- 
dence agsunst  them,  and  therefore  were  entitled  to  their  plea  of 
autrefois  acquit  when  the  same  identical  assaults  were  a^in  sought 
to  be  charged  and  proved  under  a  second  indictment,  (a) 

The  prisoners  were  tried  at  the  Spring  Assizes  for  Devon  for 
the  murder  of  Mary  Ann  Parsons.  The  cause  of  death  was  stated 
in  as  many  as  six  counts.  He  admitted  that  it  was  not  necessary 
to  prove  ail  the  assaults  precisely  as  laid,  nor  was  it  necessary  to 
prove  the  time  at  which  it  was  stated  they  had  taken  place,  but  it 
was  material  to  consider  the  mode  in  which  the  prosecutor  had 
stated  his  charge,  for  the  court  would  then  be  able  to  collect  that 
tbese  assaults  were  part  of  the  very  act  and  transaction  which  the 
Crown  had  prosecuted  as  a  felony  by  the  indictment.  There  could 
be  00  doubt  that  it  was  so,  for  it  was  not  only  so  charged,  but  it 

(a)  The  Beporter  deems  it  right  to  acknowledge  the  fullness  and  accnracj  of  the  report 
d  tiff  r*^^  in  The  Times  newspaper,  of  which  he  has  here  made  extensive  nse,  finding 
thi  ji  waa  much  more  perfect  than  were  his  own  notes.    Indeed,  it  required  yery  little  alteration. 

P  2 
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Reo.  o.  Bird  was  opened  by  the  counsel  for  the  Crown  that  they  should  rely 
ET  UxoB.     upon  the  assaults  as  tending  to  prove  the  charge  of  murder.     At 
ISM.       ^^®  *™^  ^^^  murder  these  assaults  were  proved,  and  three  were 
—        relied  upon.     The  first  was  proved  to  have  taken  place  on  the  5th 
^ u*^A^\  of  November;  the  second  at  the  end  of  November,  or  beginning 
' -^Attirefoii    of  December;  and  the  third  on  the  11th  of  December.    No  other 
acquU,       assault  was  proved*     On  the  second  trial  no  other  assaults  were 
proved.     The  first  trial  proceeded  at  very  great  length,  until  it 
was  necessary  to  call  the  medical  evidence  to  prove  the  cause  of 
death.  The  medical  men  swore  that  the  cause  of  death  was  a  blow 
upon  the  head,  given  apparently  shortly  before  death,  and,  as  there 
was  a  total  absence  of  evidence  to  show  whether  either  of  the  pri- 
soners gave  the  blow,  the  prisoners  were  acquitted.    This  evidence 
of  the  medical  men  came  upon  the  Crown  completely  by  surprise, 
and  the  counsel  were  not  prepared  to  argue  whether  the  parties 
could  be  convicted  of  an  assault      It  was  thrown  out  by  the 
learned  judge  whether  they  could  not  be  convicted  of  the  assault. 
It  became  his  duty,  then,  to  submit  that  they  could  not,  and  he 
cited  the  case  of  Reff,  v.  Crompton,  and  there  was  an  end  of  the 
question.     There  was  no  argument     The  learned  judge  was  to 
hold  the  balance  between  both  parties,   and  when  the  counsel 
for  the  prosecution  had  no  answer  to  give  to  that  case,  the 
learned  judge  had  done  right  in  ordering  an  acquittal.     Since  the 
Argnmtnt  of     trial  they  had  had  occasion  to  go  through  all  the  cases,  which 
si*^e  for  the     showed  that  Beff.  v.  Crompton  was  not  conclusive.     At  the  last 
summer  assizes  the  prisoners  were  indicted  for  an  assault,  and 
that  raised  the  question  whether  they  could  not  have  been  before 
convicted  of  an  assault.     The  prisoners  put  in  a  plea  of  autrefois 
acquity  that  the  assaults  included  in  the  felony  and  murder  charged 
upon  them,  of  which  they  had  already  been  acquitted,  were  the 
same  as  those  charged  in  the  present  indictment.     The  replication 
was  that  they  were  not  acquitted  of  the  murder,  including  the 
same  assaults  charged  in  this  indictment.     No  new  assaults  were 
proved.     The  learned  judge  (Mr.  Gumey)  called  upon  him  to 
prove  what  were  the  assaults  before  proved.  He  produced  evidence 
to  show  what  had  been  proved  on  the  first  trial,  and  the  prosecu- 
tion called  the  surgeon  to  prove  what  was  his  opinion  as  to  the 
cause  of  death,  and  that  the  assaults  in  question  did  not  conduce 
to  the  death ;  and  he,  for  the  prisoners,  contended  that  they  were 
entitled  to  an  acquittal  upon  the  issue  raised.     The  learned  judge, 
however,  directed  the  jury  in  these  words — "  I  directed  them,  if 
they  were  satisfied  that  there  were  several  distinct  and  indepen- 
dent assaults,  some  or  any  of  which  did  not  in  any  way  conduce 
to  the  death  of  the  deceased,  it  would  be  their  duty  to  find  a  ver- 
dict for  the  Crown.**   That  was  not  the  proper  issue,  nor  the  ques- 
tion the  jury  were  to  try.     If  the  assaults  had  conduced  to  the 
death  of  the  deceased,  the  prisoners  were  guilty  of  murder.     The 
issue  which  the  learned  judge  put  to  the  jury  was  not  raised  by 
the  pleadings,  and  it  amounted  to  such  a  misdirection  that  the 
prisoners  were  entitled  to  the  judgment  of  the  court     The  simple 
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ifsae  should  haye  been  this^-^whether  or  not  the  assaults  now  Bbo.  v  Bxiu> 
charged  were  the  same  assaults  as  those  charged  in  the  first  in-     ^  Vxon. 
dictment?     The  plea  set  forth  a  previous  indictment  for  murder,        ^^ 

and  that  the  murder  charged  included  divers  assaults.     A  murder        ' 

might  possibly  include  divers  assaults,  and  this  indictment  included  ^  Viet,e,  85. 
those  mvers  assaults  which  the  prosecutor  chose  to  charge  in  his  *'}}j^^^^ 
indictment  as  causing  the  death.  The  plea  then  averred  that  the  QoqwL 
prisoners  were  acquitted  of  the  murder  including  those  very 
assaults,  and  then  came  the  question  of  &ct  for  the  jury  as  to  the 
identity  of  the  assaults,  and  they  were  admitted  to  have  been 
identictfd.  The  issue  joined,  then,  was  upon  that  fact,  and,  if  that 
issue  had  been  left  to  the  jury,  they  must  have  found  for  the  pri- 
soners. But  a  different  issue  was  left  to  them.  If  the  Crown 
wished  to  raise  a  different  issue,  it  should  have  been  by  pleading, 
and  then  the  important  question  would  have  arisen,  whether  it 
was  necessary,  in  case  of  murder  or  manslaughter,  that  an  assault 
of  which  the  partj  might  be  convicted  under  the  statute  must  be 
an  assault  conducive  to  the  death ;  but  upon  these  pleadings  that 
question  could  not  be  raised.  This  point  was  not  argued  the  other 
day. 

Talfourd,  J. — That  was  one  of  the  points  powerfully  put  Ai^ument  of 
to  us  by  Mr.  Cox.  sude  for  tho 

Martin,  B. — ^Yes ;  and  it  was  a  very  important  one.  pnaoner. 

Crrsswell,  J. — The  question  will  be,  whether  you  were  ac- 
quitted before.  Supposing  Lord  Denman's  Act,  enabling  parties 
to  be  convicted  of  an  assault,  had  never  passed,  of  what  then  would 
you  have  been  acquitted? 

Slade, — Of  everything  contained  in  the  indictment. 

Lord  Campbell,  C.  J. — Before  that  act  passed  you  would 
not  have  been  previously  in  periL 

Cr£SSW£LL,  J. — ^You  say  now  that  you  were  acquitted,  not  only 
of  the  assaults  which  conduced  to  the  death,  but  of  all  the  assaults 
of  which  evidence  could  have  been  received  upon  this  indictment, 
because  you  were  in  peril  by  reason  of  Lord  jDenman*s  Act,  and 
the  question  is,  whether  you  were  in  peril,  and  that  depends  upon 
another,  whether  the  learned  judge  could  have  directed  a  convic- 
tion for  an  assault  ? 

Lord  Campbell,  C.  J. — The  matter  turns  upon  the  construc- 
tion of  that  act  of  Parliament.  If,  upon  the  construction  of  that 
act  of  Parliament,  the  prisoners  might  have  been  convicted  on  the 
first  trial  of  an  assault,  then,  upon  the  second  trial  they  would  be 
in  peril  a  second  time  if  they  might  have  been  convicted  on  the 
first  trial 

Alderson,  B. — ^If  they  could  have  been  convicted  the  first 
time  no  doubt  they  were  in  peril. 

Lord  Campbell,  C.  J. — They  could  not  have  been  convicted 
of  the  assault  except  under  Lord  Penman's  Act.  The  question  is, 
therefore,  upon  the  construction  of  that  act. 

Slade. — That  did  not  get  rid  of  the  first  question,  whether  the 
proper  issue  had  been  left  to   the  jury.     He  would  now  turn 
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Beo.  v.  Bird  to  the  second  proposition^  that  the  prisoners^  having  been  once  in 
btUxob.     peril,  could  not  be  tried  again  for  the  same  offence. 
1861.  Lord  Campbell,  C.  «f. — You  have  only  to  show  that  they 

^ —        were  in  peril  the  first  time  for  the  offence  with  which  they  were 

9\\^AmwU  c^^^g®^  ^^  *^®  second  occasion. 

'-^AfdrefoU        Slode. — ^That  question  would  depend  upon  the  proper  construc- 
aequU.       tion  to  be  put  upon  Lord  Denman's  Act,  1  Vict  c  85,  s.   11. 
That  section  was  m  these  words,  "  that  on  the  trial  of  any  person  for 
any  of  the  offences  thereinbefore  mentioned,  or  for  any  felonjr  what- 
ever, where  the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and 
find  a  verdict  of  guilty  of  assault  agamst  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding.''    He  apprehended  that  did 
not  mean  an  assault  in  fact,  but  where  the  nature  of  the  crime  was 
such  that,  in  contemplation  of  the  law,  the  assault  would  be  against 
the  person.     Before  that  statute,  probably,   the  acquittal  for  a 
felony,  which  included  an  assault,  would  not  have  been  a  bar  to  a 
subsequent  indictment  for  an  assault. 
Lord  Campbell,  C.  J. — That  is  quite  certain. 
Slade  said  there  was  some  difference  of  opinion  as  to  the  mode 
^^  in  which  that  statute  was  to  be  construed,  and  this  might  be  traced 

eiSe'fo^the     *^  ^  ^^^  ^  ^'  Grreaves's  edition  of  Bussel,  p.  782.     Learned  as 
piimiier.  was  the  editor,  he  believed  the  note  had  not  met  with  the  general 

approval  of  the  judges.  He  must  now  go  through  the  cases  as 
tney  had  occurred,  ^er  the  passing  of  this  act  in  1837.  The  first 
case  was  in  1838,  Reff.  v.  JEllis  (8  Car.  &  Payne,  654.)  It  was 
an  indictment  for  highway  robbery  with  violence.  The  jury  found 
a  special  verdict :  **  We  find  the  prisoner  guilty  of  an  assault,  but 
witnout  any  intention  to  commit  a  felony.  It  was  held  that  the 
special  finding  did  not  take  the  case  out  of  Lord  Denman's  Act, 
and  the  prisoner  was  sentenced  for  the  assault.  That  was  decided 
by  Mr.  Justice  Allan  Park  and  Baron  Alderson. 

Alderson,  B. — At  one  time  I  was  of  opinion  that  it  depended 
upon  the  question  whether  the  assault  was  charged  as  well  as  the 
other  matters  in  the  indictment,  because  I  thought  it  was  equiva- 
lent to  finding  so  much  of  the  indictment  as  amounted  to  a  legal 
offence,  though  the  crime  was  not  charged  as  an  assault ;  and  at 
that  time  I  thought  it  was  not  within  the  statute,  because  the 
party  could  not  be  found  guilty  of  any  part  of  the  charge ;  but 
subsequently  the  judges  had  decided  that  the  crime  charged  was 
that  contained  in  the  indictment,  and  if  the  crime  included  an 
assault,  the  party  could  be  found  guilty  of  an  assault.  Murder  by 
poisoning  did  not  include  an  assault,  and  therefore  in  such  a  case 
the  party  could  not  be  convicted  of  an  assault 

Slade. — The  next  case  was  before  Baron  Parke  0840),  Iteff.  v. 
Gfdteridae  (9  Car.  &  Payne,  471.)  That  was  a  felonious  assault 
upon  a  female :  the  felony  was  negatived,  but  there  was  a  convic- 
tion for  an  assault.  Baron  Parke  stated  that  in  an  indictment  for 
felony  the  jury  ought  not  to  convict  of  a  completely  independent 
assault,  but  only  of  such  an  assault  as  was  connected  with  the  felony. 
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LoBD  Campbell^  C.  J. — Unless  you  allow  a  conviction  where  Rbo.  v.  Bikd 
the  act  is  done,  but  does  not  amount  to  a  felony,  I  do  not  see     etUxor. 
where  the  benefit  of  the  statute  would  arise,  because,  if  it  is  a        1951, 
felony,  the  ends  of  justice  are  served  without  any  such  enactment.        

Slade. — ^If  the  parties  could   not  have  been  convicted  of  an   \|^'/^^* 
assault  in  this  case,  there  was  no  case  in  which  parties  could  be  ''^Autr^s 
convicted  of  an  assault.     He  was  not  prepared  to  say,  because  an       acquit 
assault  was  charged  in  an  indictment  for  felony,  that  therefore  a 
person  might  be  found  guilty  of  a  disconnected  assault. 

Maule,  J. — Such  an  assault  could  not  be  admitted  in  evidence ; 
it  would  be  irrelevant. 

Slade.— The  next  case  was  Reg.  v.  St.  Georffe  (9  Car.  &  P.  483. ) 
A  man  had  presented  a  pistol  at  another,  which  was  not  loaded ; 
the  question  was,  whether  that  was  an  assault  ?  Baron  Parke 
said  his  idea  was,  that  the  prisoner  could  only  be  found  guilty  of 
an  assault  involved  in  the  commission  of  the  offence  with  wnich 
he  was  charged.  The  felony  was  negatived,  but  he  was  convicted 
for  the  assault.  The  next  case  was  a  remarkable  one,  and  had 
hefore  escaped  his  attention.  Reg.  v.  Brimmihw  (2  Moody,  122.) 
It  was  felonious  assault  upon  a  female  by  a  boy  under  14  years  of 
age,  by  law  considered  incapable  of  committing  the  crime.  He 
was  acquitted  of  the  felony,  but  convicted  of  the  assault.  This  aSHw  the 
was  afterwards  affirmed  by  all  the  judges.  prisoner. 

Aldebson,  B. — He  could  not  commit  the  felony,  therefore  the 
assault  could  not  have  conduced  to  a  felony  never  committed. 
Nevertheless  he  was  rightly  convicted  of  an  assault,  under  the 
statute. 

Slade. — That  case  proved  his  argument  of  misdirection.  The 
assault  could  not  conduce  to  the  felony,  because  the  felony  could 
not  be  committed ;  and  yet  the  boy  was  found  guilty  of  the  assault. 
The  act  of  Parliament  did  not  say,  where  tne  crime  of  felony 
included  an  assault,  but  where  the  charge  included  an  assault. 
That  was  the  decision  of  the  fifteen  judges,  and  was  the  law  of  the 
land,  and,  as  such,  had  been  acted  upon.  In  Reg  v.  Poole  (9  Car. 
&  P.  728),  which  was  a  charge  of  manslaughter.  Baron  Gurney 
said  thaty  upon  the  evidence,  the  felony  could  not  be  sustained,  but 
the  prisoner  might  be  convicted  of  an  assault.  That  was  exactly 
the  case  of  the  Birds;  there  was  no  evidence  to  show  by  whom 
the  death  was  occasioned.  The  next  case  was  in  1841,  before  the 
kte  Chief  Justice  Tindal,  Reg.  v.  M'Phane  (1  Car.  &  I^Iar.  212.) 
Three  persons  were  indicted  for  cutting  and  wounding.  The  third 
man  did  not  come  up  to  the  spot  till  the  other  two  had  gone  away. 
Chief  Jusuce  Tindal  held,  that  if  the  jury  were  not  satisfied  he 
had  a  felonious  intent,  they  might  convict  him  of  an  assault  only. 
,  It  was,  therefore,  not  necessary  that  the  assaults  should  conduce  to 
the  felony  charged,  although  they  must  be  connected  with  the 
crime  charged. 

Aldebson,  B. — That  is  the  common  sense  view  of  the  statute. 

Lord  Campbell,  C.  J. — Do  you  say  that,  in  an  indictment 
for  murder,  any  number  of  assaults  may  be  giveu  in  evidence,  and 
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that  a  conviction  would  stand  as  to  all  of  them^  for  instance,  on 
assaults  proved,  with  a  view  to  show  the  ammusf 

Slade. — I  am  not  sure  of  that. 

Parhjb,  B. — ^Yes,  if  they  be  averred  in  the  indictment  as  being 
a  part  of  the  offence  of  kilHng. 

jPollock,  C.  B. — Do  you  contend  that  it  turns  upon  the  object 
with  which  the  assault  was  given  in  evidence? 

LoBP  Campbell,  C.  J. — That  would  give  to  the  prosecutor 
the  power  of  convicting  of  an  assault  by  showing  that  it  was  an 
assault  which  conduced  to  the  deatL 

Slade. — My  point  is,  if  the  assault  was  charged  in  the  indict- 
ment as  leading  to  the  murder,  and  evidence  was  given  of  it,  the 
prisoner  might  be  convicted  of  that  assault. 

Pollock,  C.  B. — ^I  want  te  know  this,  do  you  say  it  turns 
upon  the  object  with  which  it  is  given  in  evidence?  If  given  for 
a  collateral  purpose,  then  he  would  not  be  in  peril ;  but  if  given 
directly  with  that  object,  then  he  would  be. 

Slade  said  that  would  depend  upon  whether  it  was  charged  in 
the  indictment. 

Aldebson,  B. — If  it  was  such  that  the  jury  might  have  drawn 
the  conclusion  that  it  conduced  towards  death,  then  the  man  has 
been  in  peril  for  murder. 

Slade. — He  was  in  peril  for  the  assault.  If  the  prosecutor 
had  not  called  the  medical  testimony,  but  had  rested  his  case  upon 
the  other  facts,  no  doubt  the  jury  might  have  drawn  the  conclusion 
that  the  death  arose  from  those  assaults  which  were  given  in  evi- 
dence upon  the  felony ;  but  the  plea  of  autrefois  acquit  does  not 
depend  upon  whether  the  proper  evidence  was  adduced,  but  was 
proved  by  any  evidence  which  might  have  been  produced.  In  the 
case  of  Reg.  v.  Shiel  the  proper  evidence  was  not  produced.  In 
the  case  of  Reg.  v.  Phelps  (1  Car.  &  M.  180),  (1841),  it  was  held, 
that  in  an  indictment  for  murder  a  party  could  not  be  convicted 
of  an  assault  committed  in  a  previous  affi^y,  the  assault  being  in 
nowise  connected  with  the  cause  of  death.  The  judges  said, 
the  assault  must  be  one  that  formed  a  constituent  part  of  the 

S eater  charge  of  felony,  not  of  a  distinct  and  separate  assault, 
e  would  now  come  to  the  case  of  Reg.  v.  Cromptan  (1  Car.  &  M. 
597),  (1842),  decided  by  Mr.  Justice  Patteson.  It  was  a  case  of 
manslaughter  of  an  apprentice,  and  the  manslaughter  was  put  an 
end  to  by  the  surgeon,  who  said  the  boy  had  died  of  consumption. 
It  was  submitted  that  he  might  be  convicted  of  an  assault.  Mr. 
Justice  Patteson  said,  *^  I  think,  in  order  to  convict  a  person  of  an 
assault  under  this  statute,  it  must  be  an  assault  which  is  the  sub- 
ject-matter of  the  charge,  and  would  of  itself  be  a  felony  but  for 
some  other  cause ;  if  otherwise,  it  would  be  easy  in  a  case  of 
manslaughter  to  convict  a  person  of  an  assault  which  had  nothing 
to  do  with  it.  I  think  no  assault  is  included  in  manslaughter 
which  does  not  conduce  to  the  death,  and  therefore  the  prisoner 
is  entitled  to  be  acquitted  altogether."  That  was  the  case  he  had 
cited  before  Mr.  Justice  Talfourd,  who  had  acted  upon  it,  and  Mr. 
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Gumey,  on  the  second  trials  had  adopted  the  very  words.     The  Rao.  v.  Bebd 
next  case  was  that  of  Beg.  T.Fulkes  (2  Moo.  &  R  460),  (1843.)     w;U^«. 
In  her  trial  for  a  felonious  assault  upon  a  child^  the  prisoner  was       135X. 
acquitted  of  the  felony,  but  convicted  of  the  assault.     The  Chief       • — 
Bitfon  had  expressed  himself  clearly  of  opinion  that  the  conviction  ^  J^^f"  ^^l 
was  proper.     In  Beg.  v.  Banhes  JVIr.  Justice  Maule  had  also  given  '.^Za,^^ 
a  strong  opinion  that  a  child  consenting  there  was  no  assault.  acquit. 

Maule,  J. — I  rather  think  I  have  given  two  strong  opinions, 
and  different  ones,  too.  I  was  rather  disposed  to  think  ultimately 
that  a  girl  under  ten  could  not  consent. 

Sbuk. — The  next  case  was  Beg.  v.  Archer  (2  Moo.  282),  (1843.) 
It  was  a  case  of  felonious  cutting  with  intent  to  murder ;  the 

Srisoner  was  acquitted  of  the  felony,  but  convicted  of  the  assault. 
t  came  before  all  the  judges,  who  held  the  conviction  to  be  right. 
Beff.  V.  Boaden  (1  Car.  &  E^.  395),  (1844),  was  before  Baron  Parke. 
In  this  case  Mr.  Grreaves's  note  was  alluded  to.     It  was  an  assault 
with  intent  to  rob.     The  jury  negatived  the  intention  to  rob,  and 
Baron  Parke  thought  the  prisoner  could  not  be  convicted  of  an 
assault  under  the  statute;  but  be  conferred  with  Mr.  Justice  Cole- 
ridge,  and  then  said  there  might  be  a  conyiction  for  the  assault,  and 
Baron  Parke  said  the  conviction  was  warranted  when  the  assault  Argument  of 
tended  to  the  felony.     He  would  ask,  if  Mr.  Justice  Patteson  had  sude  for  tfa« 
this  case,  what  chance  the  prisoner  would  have  had  in  coming  to  P^^^* 
ask  to  be  relieved  in  consequence  of  a  conviction  for  the  assamt? 

Lord  Campbell,  C«  J. — You  would  look  to  the  evidence,  and 
not  to  the  opening  of  counsel,  or  it  would  be  open  for  the  pri- 
soner's counsel  to  say,  *^  Although  you  opened  this  as  conducive  to 
the  offence  of  murder,  yet  it  has  no  such  tendency,  and,  therefore, 
there  can  be  no  conviction  for  an  assault." 

Talfoubd,  J. — JS  the  medical  evidence  had  been  called  first, 
the  evidence  as  to  the  assaults  could  not  have  been  given  at  alL 

Lord  Campbell,  C.  J. — The  order  in  which  the  evidence  was 
called  cannot  affect  the  question. 

Slade  would  suppose  that  the  Crown  had  rested  their  case 
without  calling  the  medical  evidence,  and  he  had  called  them, 
could  not  the  prisoners  have  been  found  guilty  of  an  assault?  The 
jury  were  not  bound  to  believe  the  medical  testimony,  and, 
therefore,  the  prisoners  had  been  in  periL 

Aldersok,  B. — ^A  man  may  be  charged  with  murder  by  many 
acts ;  if  he  is  acquitted  of  the  murder,  is  he  not  acquitted  of  all 
the  assaults  connected  with  that  charge  ? 

Slade* — That  is  my  proposition. 

Aldebson,  B. — Am  I  right  in  supposing  tliat  the  second 
coont  charged  that  the  murder  was  committed  by  divers  bruises 
inflicted  on  different  days,  between  the  5th  of  November  and  the 
Ist  of  January  ?  Are  they  now  indicted  for  assaults  committed 
between  those  days? 

Slade. — Yes. 

Alderson,  B. — Then  the  same  assaults  were  included  in  the 
first  indictment. 
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Beg.  v.  Bird       Slade, — Yes.  In  Reff.  v.  Lewis  (1  Car.  &  Kir.  419),  (1844),  which 
ET  Uxor,     ^^^g  ^  q^^j^q  q(  manslaughter,  no  evidence  was  given  to  show  that 
1851.        ^^^  death  was  caused  by  any  act  of  the  prisoners.     Mr.  Justice 
^ —        Coleridge  said^  if  the  felony  included  an  assault,  although   the 
*  X^J'^^  felony  was  not  made  out,  the  man  might  be  convicted  of  an  assault. 
-^AvirefiMs    ^9'  V.  Birch  (1   Denison  C.  C.  185;  2  Cox  Crim.  Cas.  22;  2 
acqmu       Car.  &  Kir.  193),  was  the  next  and  most  important  case.     This 
was  an  indictment  for  robbeiy ;  the  prisoners  were  convicted  of  an 
assault  under  the  advice  of  Mr.  Justice  Patteson,  but  the  point  was 
reserved.     Baron  Parke  delivered  the  judgment.    The  judges  con- 
sidered the  prisoner  properly  convicted ;  they  thought  the  enact- 
ment was  not  to  be  confined  to  cases  where  the  prisoner  committed 
an  assault  in  the  prosecution  of  an  attempt  to  commit  a  felony, 
nor  was  it  to  be  extended  to  all  cases  where  the  indictment  for  the 
felony  on  the  face  of  it  charged  an  assault;   but  thev  were  of 
opinion  that,  in  order  to  convict  of  an  assault,  the  assault  must  be 
included  in  the  charge  on  the  face  of  the  indictment,  and  be  part 
of  the  very  act  or  transaction  which  the  Crown  prosecuted  as  the 
felony  by  the  indictment.     In  the  present  case,  were  not  the 
assaults  part  of  the  transaction? 

Lord   Campbell,  C.  J. — The  medical  evidence  might  not 
ArffUMaioi     jjj^y^  jj^^j^  believed,  and  then  the  prisoners  mitrht  have  been  found 

priMDer.  gUllty. 

Slade  said,  that  the  test  was  not  only  the  evidence  that  was  pro- 
duced, but  that  which  might  have  been  produced. 

Alderson,  B. — ^I  suppose  the  medical  evidence  went  upon  the 
ground  that  the  death  was  solelv  to  be  referred  to  the  blow. 

Slade. — Yes.  Reg.  v.  Birch  nad  been  the  ruling  case  ever  since 
its  decision. 

Lord  Campbell,  C.  J. — ^It  is  very  materially  in  your  favour 
when  you  show  that  these  assaults  were  charged  in  one  of  the 
counts  of  the  first  indictment. 

Slade. — The  next  case  after  that  was  in  the  same  year,  Rep.  v. 
ISnff  (2  Cox  Crim.  Cas.  95),  decided  by  Lord  Denman.  It  also 
was  a  case  of  manslaughter ;  the  death  was  proved  to  have  arisen 
from  natural  causes,  and  that  the  blows  had  no  influence  in  causing 
the  death ;  but  Mr.  Cooke  Evans  suggested  that  the  assault  might 
be  found.  Lord  Denman  said^  the  question  was,  did  the  charge 
made  include  an  assault  ?  If  it  did  include  the  assault,  it  seemed 
to  be  the  opinion  of  the  judges  that  if  the  fact  should  be  proved, 
and  the  felony  failed,  but  the  assault  was  established,  tne  case 
came  within  the  statute,  and  the  evidence  of  the  assault  must  go 
to  the  jury.  In  his  case  the  evidence  was  directed  alone  to  these 
assaults.  There  was  another  case  in  the  same  book,  Reff.  v.  Atity 
(2  Cox  Crim.  Cas.  282),  tried  before  Baron  Piatt,  and  Mr. 
Justice  Williams  was  consulted.  The  learned  judge  said  he 
thought  he  was  called  upon  to  leave  the  question  of  assault  to  the 
jury. 

Alderson,  B. — You  charge  a  man  with  assaulting  and  killing. 
He  did  assault,  but  he  did  not  kill. 
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Bso.  V.  Bird 

Slade.— The  next  case  was  Rea.  v.  Bamet  (2  Car,  &  Kir.  394) ;     "^^^ 
which  was  an  indictment  for  robberv,  but  the  robbery  was  dis-        1851. 
prored.     Mr.  Justice  Cresswell  decided  that  the  jury  might  acquit   j  yT^  g^ 
of  the  robbery,  but  convict  of  the  assault.  g.  u—Auaidt 

Cresswell,  J.  — Suppose  they  had  averred  that  Mrs.  Bird  had    —Autrffns 
iDflicied  the  blow,  and  she  had  been  found  guilty  of  that  blow,  and       *'^'^- 
then  it  would  have  been  apparent  the  other  blows  were  not  con- 
nected with  the  death ;  the  death  by  violence  being  the  subject- 
matter  of  the  indictment,  could  they  then  have  convicted  of  the 
assault? 

Slade. — Yes ;  if  it  was  the  same  transaction. 

Jervis,  C.  J. — Can  you  convict  several  defendants  of  several 
assaults  when  the  murder  is  a  joint  transaction? 

Slade, —  Perhaps  there  might  be  a  difficultv.      The  last  case 
was  that  of  Reff.  v.  Bookey  an  indictment  for  murder.      The 
cause  of  death  was  proved  to  be  inflammation  of  the  lungs. 
Mr.  Baron  Piatt  decided  that  the  iury  could  not  convict  of  an 
assault,  unless  it  was  connected  with  the  death,  but  he  was 
of  opinion  the  assault  was   included  in  the   charge,    and   the 
person  was  convicted  of  an  assault     He  took  the  case  from  a 
report  of  the  Central  Criminal  Court  (a)    The  act  of  Parliament  ^jj-jment  of 
did  not  say  the  jury  might  convict  of  ^'  an"  assault,  but  of  assault  siade  for  tho 
The  Legislature  had  not  imposed  upon  the  jury  the  necessity  of  pri««er. 
stating  what  assault 

Talfourd,  J. — Then  you  say  he  might  be  found  guilty  ot 
several  assaults  ? 

Slade. — Assault  is  namen  coUectivum. 

Williams,  J. — Supposing  upon  this  indictment  there  had 
been  some  additional  evidence,  and  the  prisoners  were  convicted 
of  manslaughter,  for  causing  the  death,  could  you  have  pleaded 
aytrefcis  acquit  to  that  indictment  ? 

Slade. — Certainly.     Otherwise  you  might  indict  ad  ir^mtum. 

Aldeeson,  B. — If  a  person  is  indicted  for  murder  by  one  blow, 
which  would  not  have  caused  the  death  of  a  strong  person,  you 
may  show  the  ill-treatment  which  led  to  the  weakening  of  the 
person ;   you  may  show  the  malice  by  the  previous  bad  conduct 

Slade. — I  submit,  then,  first,  that  the  learned  judge  had  pressed 
upon  the  jury  an  issue  not  raised  by  the  pleadings,  and  second, 
upon  the  authorities  cited,  that  it  was  totally  immaterial  whether 
the  blows  conduced  to  the  death  or  not,  and  that,  as  they 
had  been  part  of  the  transaction  charged,  the  parties  had  been 
in  peril  for  those  assaults  at  the  first  trial. 

Maule,  J. — It  is  uncertain  how  the  deceased  died.  She  is 
dead — ^but  you  cannot  tell  how — it  is  difiicult  to  say  that  they 
could  not  have  been  convicted  of  an  assault. 

Lord  Campbell,  C.  J. — Suppose  the  jury  had  disbelieved 
the  medical  evidence,  they  might  have  found  them  guilty;  then  it 
IS  difiicult  to  say  they  were  not  in  the  peril  of  this  assault,  because, 

(a)  It  has  since  been  reported  in  these  reports  (see  4  Cox's  Crim.  Law  Cas.  400.) 
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Beo.  v.  Bikd  if  they  luisbt  have  been  convicted  of  the  assault  included  in  the 

etUxor.     murder,  they  might  have   been  convicted  of  the  assault   when 

ig5i,        murder  was  no  longer  part  of  the  charge.     You  say  the  direction 

on  their  second  trial  should  have  been  whether  those  assaults  were 

^n— >rff&  included   in   the  first  indictment.       If    so,  they  were   in  peril, 
'  —Autr^ois    although  the  charge  of  felony  might  not  have  been  completely 
acquit,       made  out. 

Slade. — A  felony  of  this  description  includes  an  assault  in 
point  of  law.  He  submitted  he  nad  shown  that  there  was  a 
misdirection,  and  that  the  prisoners  had  been  a  second  time  put  in 
peril,  and  he  therefore  prayed  the  judgment  of  the  court  in  their 
favour. 

E.  W.  Cox  was  about  to  address  the  court  for  the  female  pri- 
soner. 
Lord  Campbell,  C.  J. — The  court  can  only  hear  one  counsel. 
E.  W.  Cox. — We  appear  separately  for  the  prisoners. 
Aldebson,  B. — Did  they  sever  in  their  plea? 
E.  W.  Cox. — No ;  it  was  a  joint  plea. 

Lord  Campbell,  C.  J. — Then  they  are  not  entitled  to  appear 
by  separate  counsel  here. 

Argument  of         -^'  ^'  ^^^  ^^  ^^  ^^^  allowed  in  Ptosis  case. 
E.  W.  Cox  for       LoBD  Campbell,  C.  J. — There  the  prisoners  pleaded  severally. 
thepriBoner.      This  question  was  decided  in  O^ConnelFs  case.     We  cannot  hear 
you. 

E.  W.  Cox  could  only,  then,  put  it  to  the  court  as  a  favour 
under  the  special  circumstances.  He  had  been  heard  without 
objection  on  the  previous  argument,  and  not  anticipating  an  objec- 
tion now,  the  same  division  of  the  argument  had  beisn  made  by 
arrangement  now  as  then,  and  he  was  not  going  to  travel  again 
over  the  same  question.  He  had  to  submit  quite  a  different 
point. 

Their  lordships  having  consulted. 

Lord  Campbell,  C.  J. — Under  those  circumstances  the  court 
will  hear  you.  But  you  must  confine  yourself  to  the  single  argu- 
ment to  which  you  allude. 

E.  W.  Cox. — Mr.  Slade's  argument  has  turned  entirely  upon 
the  construction  of  the  statute.  He  had  now  to  submit  that  the 
prisoners  were  entitled  to  an  acquittal  upon  their  plea,  indepen- 
dently of  the  statute. 

Alderson,  B. — Do  you  mean  that  it  would  have  been  so  before 
the  statute? 

E.  W.  Cox. — Yes.  He  was  prepared  to  maintain  that,  upon  the 
general  law  of  anirefois  acquit,  the  prisoners  having  been,  in  fact, 
tried  and  imperilled,  could  not  be  again  tried  for  the  same  act  or 
transaction,  whatever  the  legal  name  affixed  to  it.  An  acquittal 
for  manslaughter  was  a  bar  to  'an  indictment  for  murder,  and  vice 
versdy  although  they  were  different  offences  in  law ;  and  an  acquittal 
for  burglary  with  violence  was  successfully  pleaded  in  bar  to  an 
indictment  for  murder.  Why  ?  Because  the  same  act  of  the  pri- 
soner had  been  once  investigated,  he  had  been  tried  for  it,  and 
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might  have  been  lawfully  convicted  of  it.     The  mistake  lay  in   Rao.  v.  Bum 
confusing  a  question  of  evidence  with  a  question  of  law.     If  the    ^  u^qr- 
ict  charged  as  an  offence  can  be  put  in  evidence  at  all^  the  jury        1^51, 

may  convict  upon  it  lawfully,  and  however  unsatisfactory  to  the        

reason  such  a  conviction  might  be,  it  would  be  good  in  law,  because   ^X*^?'  ^ 
it  was  within  the  province  of  the  jury,  and  there  would  be  no  ''^Amrefins 
remedy  but  the  royal  pardon.     If,  then,  the  jury  might  lawfully       acguit, 
convict,  however  unreasonable  such  conviction  might  be,  the  pri- 
soners are  in  peril.     Here  they  might  have  convicted,  if  they  had 
pleased,  even  against  the  direction  of  the  judge,  and  that  would 
have  been  a  lawful  conviction. 

Cresswell,  J. — But  this  is  an  indictment  for  a  misdemeanor, 
and  autrefois  aeqmi  of  a  former  felony  cannot  be  pleaded  to  that 

E.  W.  Cox. — There  is  no  authority  for  this  general  assertion  of 
the  books.  The  case  in  Strange^  upon  which  it  is  said  to  be  founded, 
does  not  in  any  way  justify  such  a  conclusion,  and  it  is  contrary  to 
the  principle  of  autrefois  acquit 

AxDERSON,  B. — You  say,  then,  that  the  practice  of  centuries  is 
wrong,  for  the  judges  continually  direct  an  indictment  for  the 
misdemeanor  after  an  acquittal  for  the  felony.  You  say  that  in 
such  cases  autrefois  acquit  might  be  pleaded.  Anrammt  of 

jE.  W.  Cox. — Yes,  if  the  very  same  act  was  charged  in  the  e.  w.  Cox  for 
second  indictment  as  in  the  first.  But  this  seldom  happens,  for  ^®  prisoner. 
usually  it  is  for  a  distinct  act  and  offence,  as  for  attempting  to 
Gonmiit  a  felonv  and  such  like,  which  involves  something  more  than 
the  mere  act  cnarged  in  the  first  indictment.  If  it  were  not  so, 
the  monstrous  consequence  follows,  that  where  a  manslaughter  is 
charged  by  a  long  series  of  beatings,  the  prisoner  might  be  con- 
vict^ and  punished  for  the  manslaughter,  and  then  indicted  and 
punished  for  each  of  the  beatings. 

Lord  Campbell,  C.  J. — No.  The  misdemeanor  would  be 
merged  in  the  felony. 

JE.  W.  Cox. — Only  so  much  of  the  whole  transaction  as  actually 
produced  death.  If  the  reading  of  the  statute  contended  for  by 
the  Crown  is  right,  the  consequence  suggested  would  result.  The 
injustice  of  it  would  be  obvious  in  case  of  a  conviction,  but  the 
aigument  was  in  law  equally  applicable  in  case  of  an  acquittal. 
But  he  would  not  press  that  now.  Then,  even  if  the  statute  alone 
is  to  determine  this  question,  he  contended  that,  apart  from  any 
construction  of  the  limit  of  its  application  to  assaults  connected  with 
the  charge  of  felony  which  the  court  might  entertain,  the  prisoners 
were  entitled  to  autrefois  acquit. 

Lord  Campbell,  C.  J. — You  are  travelling  into  Mr.  Slade's 
argument. 

E.  W.  Cox. — No.  He  was  contending  that,  as  a  consequence 
of  the  statute,  apart  from  any  differences  as  to  its  meaning^  the 
prisoner  had  been  in  peril.  The  argument  was  very  short,  but  it 
seemed  to  him  conclusive.  The  statute  gave  to  the  jury^  and  to 
the  jury  alone,  the  power  of  finding  the  prisoners  guilty  of  assault. 
It  did  not  eajy  ''if  the  court  shall  direct,"  but  '^it  shall  be  lawful 
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Beg.  «.  Bird  for  the  jury^  '^  if  the  evidence  shall  warrant  sach  finding" — ^thst 
etUxob.    jg^  if  jn  ^^^y  opinion,  as  a  question  otfacty it  shall  do  so.    Now  the 
1851.        statute  having  vested  this  power  in  the  jury^  whether  so  directed 
- —        hy  the  judge  or  not,  and  even  against  his  direction,  if  they  pleased^ 
g,\\llAuaidt  ^"®y  '"^W^^  exercise  the  power  so  given  to  them,  and  coming  to 
-^AturrfoU    the  opinion  that  the  evidence  did  warrant  such  a  conclusion,  find 
''^^9}*^       a  verdict  of  assault    In  this  case  the  assaults  in  question  were 
in  evidence;  the  jury  might,  if  they  had  chosen  to  do  so,  have  used 
the  power  given  to  them  by  the  statute,  and  said  that  the  evidence 
did  warrant  them  in  finding  the  prisoners  guilty  of  assault,  and 
might  lawfully  have  convicted  them  of  it  accordingly;  and,  there- 
fore, inasmuch  as  the  jury  might  then  and  there  have  lawfully 
convicted  them,  they  have  been,  in  fact,  in  peril  for  those  assaults^ 
and  are  entitled  to  their  plea  of  autrefois  acquit. 

Rowey  Q.  C,  with  whom  wssKarslakey  contended  for  the  Crown, 
that  the  conviction  must  be  confirmed.  He  agreed  that  if  the 
prisoners  could  have  been  legally  convicted  of  the  assault  of  the 
10th  of  November,  on  the  first  trial,  they  could  not  a  second  time 
be  tried  for  the  same  assault,  but  he  contended  that  they  had  not 
before  been  acquitted  of  that  charge,  and  could  not  legally  have 
Argument  of  been  80  acquitted,  and  therefore  they  had  not  before  been  in  periL 
Rowe,  Q.  c,  for  It  must  be  identically  the  same  transaction,  identically  the  same 
the  Crown.  peril.  He  would  first  address  himself  to  the  construction  of  Lord 
jDenman's  Act  The  way  in  which  the  case  had  been  opened  to 
the  jury  could  not  be  a  test  as  to  the  construction  to  be  put  upon 
this  statute.  Mr.  Gumey,  at  the  foot  of  the  case,  had  stated  the 
circumstances  under  which  the  case  was  ojpened  to  the  juir  in 
March.  The  counsel  said,  if  he  should  fail  m  proving  that  these 
assaults  were  included  in  the  principal  charge  of  murder,  he  should 
nevertheless  insist  upon  these  assaults  as  proving  the  animus  of 
the  case.  It  was  first  material  to  show  of  wnat  these  parties  were 
acquitted  in  March. 

LoBD  Campbell,  C.  J. — They  were  acquitted  of  all  those  things 
of  which  they  might  have  been  convicted,  therefore  it  is  material  to 
see  of  what  they  might  have  been  convicted. 

Howe  would  ask  what  was  the  meaning  of  the  words  in  the 
statute  ^*of  the  crime  charged?"  It  must  mean  the  crime  as 
averred  on  the  face  of  the  indictment 

Alderson,  B. — Does  not  the  crime  charged  necessarily 
include  the  assaults,  although  they  are  not  expressed? 

Rowe. — The  charging  the  crime  on  the  face  of  the  indictment 
has  little  to  do  with  the  matter ;  those  who  framed  the  statute 
contemplated  a  class  of  felonies  in  themselves,  vi  terminiy  involving 
an  assault,  as  the  minor  proposition  included  in  the  major. 

Lord  Campbell,  C.  J. — A  murder  may  involve  several  as- 
saults. Suppose  the  statute  had  been  thus :  upon  the  trial  of  any 
person  for  any  of  the  ofiences  herein  mentionea,  which  crime  shall 
include  an  assault,  it  shall  be  lawful  to  acquit  of  the  felony  and 
find  the  parties  guilty  of  an  assault.  Sevend  assaults  are  charged 
upon  the  indictment  as  included  in  the  murder ;  if  the  statute  had 
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been  framed  so,  might  not  the  prisoners  have  been  acquitted  of  the  Bbo.  v.  Bibd 
murder^  and  found  guilty  of  those  assaults  ?  "  Uxor. 

Rowe  apprehended  not.     The  object  of  the  statute  was  to  enable        1351. 
the  jury  to  act  under  the  diredtion  of  the  judge,  when  the  judge        ^ — 
might  consider  it  his  duty  to  direct  the  jury  particularly  upon  the    ^  ^\^2'g^iii 
question  of  assault.     It  was  clear  that  an  indictment  for  rape  was    '-^AmrefiU  ' 
good,  although  there  was  no  allegation  of  an  assault  acquit. 

Lord  Campbell,  C.  J. — It  is  unnecessary  to  charge  an  assault, 
because  it  is  utterly  impossible  to  commit  the  crime  without  an 
assault. 
MaulEj  J. — Murder  can  be  committed  without  an  assault. 
Alderson,  B. — It  does  not  include  an  assault  necessarily. 
Parke,  B. — To  avoid  any  discussion  of  this  sort,  Mr.  Baron 
Holland  and  myself,  the  first  circuit  we  went  after  the  passing  of 
the  statute,  directed  the  clerk  of  assize  to  introduce  the  assault  into 
the  indictments. 

Rowe. — The  averment  of  an  assault  would  not  bring  a  case 
within  the  statute  which  was  not  within  the  statute  before.  In 
the  case  of  Reg^  v.  Dilworth  (2  Moo.  &  Kob.  531),  the  evidence 
established  the  fact  that  the  mode  of  poisoning  was  by  forcibly 
assaulting  the  party  and  putting  the  poison  into  the  mouth.  The 
felony  was  not  proved,  and  it  was  submitted  that  the  prisoner  gJ^^qJ^c^fQ, 
might  be  convicted  of  an  assault ;  but  Mr.  Justice  Coltman  s£ud  it  the  Crow-n 
was  not  within  the  statute,  and  there  was  no  averment  of  an  assault 
upon  the  face  of  the  indictment. 

Alderson,  B. — Suppose  the  indictment  had  charged  an  act  of 
omission,  and  had  said  he  made  an  assault,  and  it  was  proved  that 
the  chaise  of  omission  had  failed,  could  the  man  have  been  con- 
victed ot  slapping  the  other's  face  ? 
Rawe. — I  apprehend  not 

Maule,  J. — This  is  an  indictment  for  murder  by  blows.  Do 
you  conceive  that  this  is  an  indictment  which  does  not  charge  an 
assault  within  the  meaning  of  the  statute  ? 

Rowe. — The  averment  in  the  indictment  was  not  the  test.  If  a 
murder  was  effected  by  a  blow,  whether  there  was  an  averment 
for  an  assault  or  not,  it  was  immaterial. 

Maule,  J. — Is  it  the  consequence  of  that  immateriality  that 
such  a  case  is  not  within  the  statute  ? 

Rowe. — The  blow  struck  was  the  actual  assault  involved  in  the 
major  proposition  of  the  felony,  and  then  he  could  not  be  tried 
ag^n  for  that  assault. 

Macle,  J. — Then  you  hold  that  the  crime  charged  in  this 
indictment  includes  an  assault? 
Rowe. — No  doubt. 

Maule,  J. — The  indictment  charges  that  the  blows  were  given, 
and  killed  the  girl ;  and  the  question  was,  whether  that  was  the 
assault  or  not  ? 

Rowe. — A  different  assault  was  not  within  the  statute. 
Maule^  J. — ^When  you  want  to  know  what  the  charge  is,  you 
must  look  at  the  indictment. 
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Rba-o.  BiBD       Botoe. — Not  8O9  but  to  the  evidence.     The  Indictment  is  in 
BT  Uxor,     general  terms,  and  the  prosecution  is  not  bound  by  averment  of 
[^        time  or  place. 

—  Lord  Campbell,  C.  J. — If  7011  want  to  know  what  the  charge 

I  vicLe,  85,   jg^  surelj  jott  must  look  at  the  indictment. 

'—Avirefoit        Maule,  J. — You  saj  that,  if  you  look  at  an  indictment,  and  I 
acqmL       Say,  docs  the  crime  charged  include  an  assault  ?  the  answer  is,  *'  I 
cannot  possibly  tell." 

Rawe. — The  indictment  is  not  the  test. 

Alderson,  B. — Here  the  second  count  charges  a  great  number 
of  assaults ;  do  you  mean  to  say  that  this  was  not  an  assault  charged  ? 

Rotoe. — Not  within  the  meaning  of  the  statute.  In  the  case  of 
Reff.  V.  Watkins^  which  was  a  burglary  with  intent  to  commit  a 
rape,  an  assault  was  set  out  on  the  face  of  the  indictment.  It  was 
held  that  the  case  was  not  within  the  statute. 

Alderson,  B. — Because  the  whole  crime  was  the  breaking  and 
entering  with  intent  to  commit  a  rape. 

Maule,  J. — According  to  your  statement,  you  could  not  have 
found  anything  from  that  indictment ;  you  mean  to  say,  sometimes 
you  can  and  sometimes  you  cannot  ? 
Row^°q"c!,  for  Ro^Joe  apprehended  it  was  so.  An  averment  of  an  assault  proved 
the  Crown. '  nothing  onc  way  or  the  other.  It  was  essential,  not  only  to  look  at 
the  words  of  the  indictment  for  the  crime  charged,  but  to  go 
further.  The  statute  provided  for  any  crime,  where  the  crime 
charged  included  an  assault,  that  the  jury  might  then  acquit  of 
the  felony  and  convict  of  the  assault. 

Maule,  J. — What  are  the  jury  to  consider  that  the  crime 
charged  means  ? 

Rowe, — They  are  to  hear  what  the  judge  savs  about  it. 

WiGHTMAN,  J. — ^  Where  is  the  judge  to  look  for  it  ? 

Rawe. — The  learned  judge  in  March  was  of  opinion  that  the 
question  of  assault  could  not  be  put  to  the  jury  when  the  evidence 
failed  as  to  the  felony,  in  which  ne  entirely  concurred.  He  put  it 
to  the  learned  jud^e  that  there  was  evidence  of  an  assault;  they 
were  acquitted  of  the  capital  charge  because  there  was  no  evidence 
that  one  or  the  other  struck  the  fatal  blow,  therefore  there  was  no 
evidence  to  go  to  the  jury.  As  to  the  assault,  he  had  su^ested 
there  was  evidence  for  the  jury. 

Talfourd,  J. — The  suggestion  proceeded  from  you.  You 
said,  "  Cannot  they  be  found  guilty  of  an  assault?"  I  think  I  said, 
"Was  there  any  evidence  of  a  joint  assault?  These  are  separate 
assaults.'*  You  referred  to  some  one  of  the  strongest  of  the 
cruelties  practised  on  this  imfortunate  ^rl.  I  said  that  would  not 
be  a  joint  assault,  unless  by  both,  and  then  Slade  rose  with  the 
case  of  Reg.  v.  Cromptotu  You  acquiesced,  and  said,  "  We  have 
done  all  we  can."    That,  I  think,  is  what  took  place. 

Rowe  felt  it  his  duty  to  suggest  that  there  might  be  a  case  of 
assault ;  but  Reg.  v.  Crampton  put  an  end  to  the  case ;  he  acquiesced, 
believing,  as  he  still  did,  that  it  was  correct  law.  Two  difficulties 
had  suggested  themselves  upon  this  statute ;  the  one  had  been 
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nised  by  Mr.  Grreaves's  note,  and  the  other  was  to  how  far  an  Beo.  v  Bibd 
assault  not  immediately  connected  with  the  capital  charge  could  be     "  Uxqb. 
left  to  the  jury  ?    He  apprehended  that,  upon  that  point,  the  cases        igsi. 
down  to  Reg.  v.  Birch  were  conclusive.  ^ — 

LoBD  Campbell,  C.  J. — Is  not  the  assault  included  in  the  crime  ^  X^J'  ^ 
charged  in  the  case  of  murder,  where  a  prisoner  is  charged  with   '^Autr^oU 
maliciously  giving  another  mortal  blows  and  committing  murder,       acquit 
and  it  turns  out  that  the  blow  was  given,  but  that  a  murder  was 
not  committed,  for  that  the  supposed  deceased  is  present  at  the 
trial ;  would  not  that  assault  be  involved  in  the  crime  charged? 

Bowe. — Not  if  that  assault  was  shown  to  have  nothing  to  do 
with  the  main  fact. 

Maule,  J. — ^You  do  not  mean  to  say  that  it  is  necessary  that 
the  death  should  take  place?  You  cannot  mean  that  unless  a 
felony  is  committed,  you  cannot  convict  of  an  assault. 

Rawe  would  refer  to  the  case  of  Rea.  v.  Connor  (2  Car.  &  Kir. 
518.)  There  an  acquittal  was  directed  because  the  death  was  not 
connected  with  the  assault. 

Lord  Campbell,  C.  J. — Unless  we  saw  the  indictment  we 
could  not  say  how  far  the  cases  were  similar. 

Pollock,  C.  B. — ^A  person  is  charged  with  an  assault  which 
for  a  moment  is  supposed  to  have  conduced  to  the  deaf  h,  and  he 
is  charged  with  muraer,  and,  upon  examination,  it  turns  out  that 
he  had  nothing  whatever  to  do  with  it,  that  the  death  proceeded 
fSrom  natural  causes,  and  great  injustice  had  been  done  to  the  Aratuncnt  of 
prisoner  to  charge  him  with  murder  at  all ;  that  does  not  apply  to  Rowe,  q.  c,  for 
a  case  where  the  charge  is  that  you  have  produced  the  death  of  the  Crown, 
this  person  by  a  series  of  assaults,  and  the  charge  is  made  out 
with  the  exception  of  proving  that  the  death  was  caused  by  them. 
It  turns  out  tJiat  it  may  have  been  that  the  deceased  died  from  a 
blow  which  might  have  been  inflicted  by  both  or  one  of  the 
prisoners,  but  there  is  no  evidence  to  prove  it;  it  is  a  failure  of 
evidence.  If  the  jury  believed  it  had  been  inflicted  by  one  of  the 
prisoners,  but  there  is  no  evidence  by  which,  that  was  the  reason 
why  the  acquittal  took  place,  the  matter  would  have  been  more 
dear  if  the  surgeon  had  sud,  '^  The  young  woman  died  from  no 
assault,  but  from  some  other  cause." 

Rowe  thought  the  facts  very  similar. 

Alderson,  B. — ^Was  this  caused  by  the  different  assaults  or  by 
the  one  ?  If  the  latter,  then  it  is  not  proved  whether  the  prisoners 
committed  it ;  if  the  former,  you  ought  to  convict.  Surely  they 
have  been  in  jeopardy  before. 

Lord  Campbell,  C.  J. — The  learned  judge  stopped  the  trial, 
and  he  is  supposed  to  have  put  the  whole  question  to  the  jury,  and 
their  verdict  is  siven. 

Rawe. — The  learned  judge  was  of  opinion  that  the  jury  could 
not  take  cognizance  of  the  assault. 

Lord  Campbell,  C.  J. — It  was  more  a  matter  of  fact  than  of 
law,  because,  if  it  had  not  been  for  the  medical  evidence,  the  learned 
judge  would  have  left  it  to  the  jury. 

VOL.  y.  E 
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Rso.  V.  BisD       Alderson,  B. — Suppose  one  medical  man  had  assigned  the 
ET  UxoB.    death  to  one  cause,  and  another  to  another,  it  must  have  been  left 

J^        to  the  jury. 

— '  Rowe. — ^Beyond  all  doubt.     The  prisoners'  counsel  said,  in  point 

1  Viet,  c  8^  of  la^^  you  cannot  put  the  assault  to  the  jury. 
'*— i4^^^      Jervis,  C.  J. — How  does  that  alter  the  legal  liability  of  the 

aeqmi,         parties? 

Howe  submitted  that  they  were  disconnected  by  the  evidence, 
and  if  the  evidence  had  been  doubtful,  the  jud^e  would  have  been 
bound  to  leave  the  case  to  the  jury ;  but,  as  there  was  no  doubt, 
the  learned  judge  acted  accordingly.  He  did  not  mean  to  say  that 
if  the  learned  judge  acted  erroneously  the  plea  of  autrefois  acquit 
would  not  lie,  but  he  considered  the  learned  judge  was  perfectly 
correct  in  what  he  did. 

Coleridge,  J. — Suppose  the  medical  evidence  to  be  this, — we 
are  quite  satisfied  that  tne  faUs  did  not  cause  the  death,  but  we  do 
not  know  what  did,  and  the  jury  had  acquitted ;  after  that  could 
thev  have  been  indicted  for  the  asssault  ? 

Aldebson,  B. — Suppose  the  judge  had  summed  up  the  evi- 
dence of  two  opposite  medical  witnesses  ? 

Rawe  admittea  that,  if  the  evidence  had  been  conflicting,  then  the 
prisoners  would  have  been  in  peril.  The  assaults  were  discon- 
nected at  that  time,  and  the  learned  judge  would  not  have  been 
justified  in  leaviuj^  the  jury  to  come  to  a  conclusion  upon  any  one 
of  these  acts.  The  learned  counsel  then  reviewed  seriatim  the 
Argomrat  of  cascs  citcd  by  the  counsel  for  the  prisoners,  and  uiged  that  the  pri- 
STcrwrn' '  ^^  soncrs  had  not  before  been  in  penL  It  was  the  duty  of  the  judge 
to  say  that  these  assaults  did  not  conduce  to  the  death,  and,  there- 
fore, were  not  within  the  cognizance  of  the  jury  upon  that  indict- 
ment. 

Coleridge,  J. — He  could  only  say  that  upon  the  evidence  of 
the  surgeons,  and  that  was  for  the  jury.  It  was  not  a  matter  of 
law.     It  was  for  the  jury. 

Howe  contended  that  these  parties  were  not  in  March  put  on 
their  trial  for  the  assaults  for  which  they  were  indicted  m  the 
autumn ;  the  moment  the  evidence  showed  that  the  assaults  had 
nothing  to  do  with  the  death  of  the  girl,  then  those  assaults  were 
irrelevant  altogether,  and  the  party  was  never  in  peril,  and  therefore 
might  be  tried  amin. 

Maule,  J.— I  suppose  you  say  that,  although  the  statute 
enables  the  jury  to  convict,  yet  that  it  is  not  compulsory  upon 
them  to  do  so  ? 

Rawe. — It  was  not  compulsory  on  the  learned  judge  to  put  the 
question  of  assault  to  the  jury.  He  also  urged  that  there  was  no 
misdirection  on  the  part  of  Mr.  Gumey.  Under  all  the  circum- 
stances, he  snbmittea  the  prisoners  had  been  properly  convicted  of 
the  assaults. 

Pattesok,  J. — 1£  one  of  the  prisoners  had  been  found  guilty 
of  the  murder,  and  the  other  of  the  assault,  as,  according  to  your 
argument  they  might  have  been,  how,  and  in  what  form,  could  a 
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verdict  of  guilty  of  an  assault  have  been  entered  on  the  first  Beo.  v.  Bzbd 
indictment  ?  btjljxor. 

Slade  did  not  know  how  the  officer  would  have  entered  it.  I35i 

E.  JV.  Cox. — By  a  general  verdict  of  guilty  against  one,  and  a       -^ — 

verdict  of  assault  against  the  other.  ^v^At^hi 

The  Court  took  time  for  consideration.  ''-^Amtrefint 

Judgment. — February  12.  *^^"^ 

Mabtin,  B. — At  the  Exeter  Spring  Assizes,  the  prisoners  were 
indicted  for  the  murder  of  Mary  Aim  Farsons.  The  indictment  con- 
tained six  counts.  The  first  charged  the  murder  by  striking  with  a 
stick ;  the  second,  by  divers  beatings  between  the  5th  of  November, 

1849,  and  the  1st  of  January,  1850 ;  the  third,  by  beating  on  the  5ih 
of  November  and  the  1st  of  December,  1849,  and  the  1st  of  January, 

1850,  and  on  divers  other  days  between  the  5th  of  November  and  the 
1st  of  January ;  the  fourth,  by  blows  inflicted  with  a  scourge,  and 
the  fifth  and  sixth  by  casting  her  on  the  ground.  At  the  trial  of  the 
indictment,  the  counsel  for  the  prosecution  opened  all  the  above 
assaults  as  conducing  to  the  death,  but  stated  that  if  he  should 
fail  in  proving  that  they  conduced  to  the  death,  they  would  fur- 
nish evidence  of  the  animui  of  the  prisonera  It  was  proved  at 
the  trial  that  the  death  (which  took  place  on  the  4th  of  January, 
1850)  was  caused  exclusively  by  one  particular  blow  on  the  head, 
and  there  being  no  evidence  that  this  blow  had  been  struck  by 
either  of  the  prisoners,  they  were  acquitted.  At  the  last  Exeter 
Summer  Assizes  the  prisoners  were  indicted  for  the  misdemeanor  jad^ent  of 
of  having  assaulted  Mary  Ann  Parsons.  The  prisoners  pleaded  Martin,  B. 
autrefois  cuiquit,  which  was  traversed.     The  record  of  the  former 

trial  was  put  in  evidence,  and  it  was  proved  that  evidence  had 
been  given  thereat  of  different  assaults  committed  by  the  prisoners 
upon  the  deceased,  throughout  the  months  of  November  and 
uecember,  1849.  One  on  the  5th  of  November,  with  a  stick, 
another  at  the  end  of  November  or  beginning  of  December,  also 
with  a  stick;  and  another  with  a  fiirze  bush,  about  the  11th  of 
December ;  and  it  was  not  proved  at  the  second  trial  that  there 
were  any  other  assaults  committed  but  those  which  were  given  in 
evidence  at  the  first  trial  The  learned  judge  directed  the  jury 
that  if  there  were  several  distinct  and  independent  assaults,  some 
or  one  of  which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  Crown. 
Upon  this  direction  the  jury  found  a  verdict  for  the  Crown,  and 
die  learned  judge  stated  a  case,  containing  the  foregoing  statement, 
for  the  opimon  of  this  Court  The  substantial  question  now  to  be 
decided  is,  whether  upon  the  trial  for  the  murder  the  prisoners 
ooold  lawftdly  have  been  convicted  of  these  assaults  under  the  1 1th 
section  of  the  statute  1  Vict  c.  85,  for  it  was  conceded  by  the 
ooonsel  for  the  Crown,  that  if  they  could  have  been  so  lawfully 
convicted,  they  cannot  be  tried  a  second  time  for  the  same  assault, 
tlie  principle  of  law  being  that  a  person  cannot  be  more  than  once 
put  in  a  peril  of  the  same  character  for  the  same  act  or  acts.    I  am 

e2 
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Kbo.v.  Bird  of  opiDion  that  they  could  have  been  bo  lawfully  conyicted.   The 

ET  Uxor,     section  enacts^  ^  that  on  the  trial  of  any  person  for  any  felony 

1851.       whatever,  where  the  crime  charged  shall  include  an  assault  against 

^ —        the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 

^u^A^^i  *°^  ^  ^^^  ^  verdict  of  guilty  of  assault  against  the  person  indicted, 

*  —Autrrfou  if  the  evidence  shall  warrant  such  finding.'*  The  true  rule  for  the 
ocquiL  construction  of  a  statute  in  my  opinion  is  that  laid  down  by  Mr. 
Justice  Burton,  in  Warburton  v.  Lovelandy  and  stated  by  Mr. 
Baron  Parke,  in  2  Meeson  &  Welsby,  193 — that  courts  ought  to 
adhere  to  the  ordinary  meaning  of  the  words  used,  and  to  the 
grammatical  construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the  statute  itself, 
or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case 
the  language  may  be  varied  or  modified  so  as  to  avoid  such  incon- 
venience, and  no  further.  Now,  to  apply  this  rule  to  the  present 
case.  The  first  trial  of  the  prisoners  was  for  a  felony.  The  crime 
charged,  viz.,  murder  by  violence,  included  in  the  several  counts 
of  the  indictment,  assaults  against  the  person;  the  evidence  of 
these  assaults  was  lawfully  given  and  received  in  alleged  proof  of 
the  murderous  deed.  The  jury  acquitted  of  the  felony,  and  the 
evidence,  in  point  of  fact,  clearly  warranted  the  finding  the 
prisoners  guilty  of  assault,  and  so  also  in  law,  inasmuch  as  there 
was  no  lawful  excuse  or  justification  of  them.  The  case,  therefore, 
seems  to  me  to  fall  within  the  very  words  of  the  statute.  Then,  is 
this  construction  at  variance  with  or  repugnant  to  the  intention  of 

Jadgment  of     the  Legislature,  to  be  collected  from  the  statute,  or  does  it  lead  to 

Maitio,  B.  any  manifest  absurdity  ?  It  seems  to  me  that  it  is  in  conformity 
with  the  intention  of  the  Legislature,  so  far  as  I  can  collect  it,  and 
I  am  not  aware  that  any  one  has  contended  that  it  is  absurd.  The 
statute  was  to  amend  the  laws  relating  to  ofiences  against  the 
person.  At  common  law  a  misdemeanor  could  not  be  joined  in  the 
same  indictment  with  a  felony,  and  the  consequence  was  that  in 
all  cases  of  alleged  felonious  offences  against  the  person,  if  the 
prisoner  was  acquitted  of  the  felony,  he  was  free  altogether  upon 
that  indictment,  and  a  fresh  indictment  was  necessary  in  order  to 
bring  the  offender  to  justice.  The  object  of  this  enactment  was  to 
prevent  the  necessity  and  make  provision  for  the  conviction  and 
punishment  of  the  offender  in  the  then  present  trial ;  and  it  seems 
to  me  that  the  object  and  spirit  of  the  enactment  is  to  enable  the 
guilty  person,  although  he  be  acquitted  of  the  felony,  to  be  at  once 
convicted  and  punished  for  the  assault,  if  he  be  charged  with  it  in 
the  indictment.  If  the  construction  contended  for  by  the  counsel 
for  the  Crown  be  the  correct  one,  and  the  assault  must  conduce  to 
the  death,  the  consequence  seems  to  me  inevitable  that,  in  all  cases 
of  alleged  murder  or  manslaughter,  there  cannot  be  a  conviction 
for  an  assault  at  all  under  the  statute,  for  if  the  assault  conduces 
to  the  death,  the  party  whose  assault  is  so  conducive  must  either 
be  miilty  of  murder  or  manslaughter,  or  his  assault  must  be  a 
justifiable  act.  It  would  be  absurd  to  contend  that  a  justifiable 
act  would  be  an  assault  within  the  meaning  of  the  section,  and 
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therefore  it  seems  to  me  the  argument  for  the  Crown  must  go  the  Bbq.  «.  Bird 
length  of  contending  that  the  statute  does  not  apply  to  cases  of     ^^^^ 
murder  or  manslaughter  at  all.     I  do  not  go  into  cases  of  other        i85i. 
felonies,  although  I  believe  the  same  consequence.will  legitimately         — 
follow  from  the  same  line  of  reasoning,  and  the  statute  would  (if  it  ,  u^Asacudt 
be  correct)  be  wholly  inoperative.     But  I  do  not  think  this  is  the    ^Autrefois 
correct  construction  of  the  statute,  and  in  my  opinion  the  true       oc^, 
criterion  is — ^is  the  assault,  in  point  of  fact,  charged  upon  the  face 
of  the  indictment,  and  is  it  part  of  the  act  or  transaction  which  the 

Siroeecutor  gives  evidence  of  as  conducing  to  the  felony?  If  it 
ifdls  within  these  two  categories,  in  my  opinion  the  prisoners  may 
be  lawfully  convicted  of  it  by  virtue  of  the  statute.  Take  the 
third  count  of  this  indictment,  that  is  the  count  for  beatings  on 
the  5th  of  November  and  1st  of  December,  1849,  and  the  1st  of 
January,  1850,  and  on  divers  other  days  between  the  5th  of 
November  and  the  1st  of  January.  Suppose  there  had  been  no 
evidence  of  the  particular  blow  which  is  said  to  have  caused  the 
death,  and  the  jury  had  not  been  satisfied  that  these  blows  (which  it 
seems  to  me  are  specificaUy  stated  in  this  count)  had  caused  the 
death,  but  the  case  had  been  left  to  them  by  the  judge  as  a  fair 
case  for  them  to  exercise  their  judgment  upon;  if  these  blows  con- 
duced to  the  death,  the  prisoners  were  guilty  either  of  murder  or 
of  manslaughter,  but  if  they  did  not  conduce  to  the  death,  according 
to  the  argument  for  the  Crown,  the  jury  ought  to  have  been  told 
that  they  could  not  find  them  guilty  of  the  assault.  It  seems  to 
me  that  the  statute  was  intended  to  meet  this  very  case,  and  if  so,  jodgment  of 
I  think  the  proof  of  the  particular  blow  that  caused  the  death  can-  Martin,  B. 
not  alter  it.  Again,  suppose  the  evidence  of  the  particular  blow 
had  been  given  on  behalf  of  the  prisoners,  as  it  was  a  fair  question 
of  fact  for  the  jury  whether  the  violence  by  the  beatings,  or  by 
that  blow  caused  the  death,  this  seems  to  me  to  be  directly  within 
the  statute,  and  it  cannot,  in  my  judgment,  make  any  difference  on 
behalf  of  which  party  the  evidence  was  given  at  the  trial.  On  the 
argument  a  great  number  of  cases  were  cited,  but  there  are  only 
three  to  which  I  think  it  necessary  to  refer,  viz.,  the  cases  of  Reg.  v. 
Phelps,  Reg.  v.  Crumpton^  which  were  principally  relied  on  by  the 
counsel  for  the  Crown;  and  Reg.  v.  Birchy  which  was  principally  re- 
Bed  on  by  the  counsel  for  the  prisoners.  Reg.  v.  Phelps  was  tried  at  the 
Summer  Assizes,  1841,  and  the  report  states  that  the  first  count 
of  the  indictment  charged  the  prisoners  as  principals  in  the  first 
degree  fi^r  the  murder  of  John  Overbury,  by  striking  and  beating 
him.  The  second  and  third  counts  charged  Phelps  as  principal, 
and  two  others  as  principals  in  the  second  degree,  in  the  followmg 
form : — "  That  the  said  Southan  and  Smith  (the  two  other  persons 
in  the  indictment  with  Phelps),  at  the  time  the  felony  and  murder 
was  committed,  were  feloniously  present  abetting,  aiding  and 
assisting  the  said  John  Phelps."  The  statement  of  the  evidence 
is,  that  as  the  deceased  was  going  away  from  a  public-house  Phelps 
struck  him  several  times,  and  he  was  afterwards  killed  by  violence, 
and  the  evidence  went  to  show  that  the  prisoner  Phelps  had  gone 
away  before  the  violence  which  caused  the  death  was  inflicted. 
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Beo.  V,  Bird  The  charffe  of  murder^  therefore,  failed,  and  the  prisoner  Phelps 
"■J^*-     was  found  guilty  of  an  assault.     The  counsel  for  the  prisoners 
1851.       objected  that  Phelps  could  not  be  convicted  of  the  assault,  as  the 
•^ —       assault  was  totally  independent  of  the  felony.     It  was  urged  by 
*  X^jg^j^  them  that  it  was  only  when  the  assault  is  included  in  the  felony 
''^Atitrf/ou    charged  that  a  conviction  for  an  assault  can  take  place.    There  the 
aojmL      case  was  the  same  as  if  Phelps  had  struck  the  deceased,  and  after- 
wards  some  person  wholly  unconnected  with  Phelps,  and  not 
knowing  that  he  had  struck  the  deceased,  had  killed  him  after 
Phelps  had  gone  away.    Mr.  Justice  Coltman  reserved  the  point, 
and  the  judges  were  of  opinion  that  the  conviction  for  the  assault 
was  wrong.     I  think  this  case  distinguishable  from  the  present ; 
according  to  the  report  the  indictment  does  not  charge  the  prisoner 
with  beating  the  ^ceased,  speciMng  with  particJkrity  and  pre- 
cision  certain  beatings  allied  to  have  been  given,  and  drawing  a 
conclusion  that  thereby  the  death  was  caused,  but  rather  seems  to 
charge  as  the  beatings  those  only  by  which  the  death  was  caused. 
Now,  if  this  be  the  true  construction  of  the  indictment,  the  decision 
is  exactly  conformable  to  my  view  of  the  right  construction  of  the 
statute ;  for  the  beatings  charged  in  the  inmctment  would  be  the 
beatings  which  caused  the  death — beatings  with  which  Phelps  had 
nothing  to  do,  and  therefore  the  beatings  which  Phelps  inflicted 
were  not  charged  in  the  indictment  at  all ;  and  if  so,  in  my  opinion, 
he  could  not  be  lawfully  convicted  of  them.    But  in  the  present 
case  the  beatings  which  are  charged  in  the  indictment  for  the  mis* 
jadgment  of     demeanor  are  the  same  identical  beatings  which  were  charged  in 
Martin,  B.        the  indictment  for  the  felony,  stated  and  here  marked  as  it  were 
with  certainty  and  precision.     In  the  latter  indictment,  it  is  true, 
a  false  conclusion,  in  fact,  is  alleged ;  viz.,  that  they  caused  the 
death  which  they  did  not.    But  they  were  charged  in  the  indict* 
ment  as  the  cause  of  death ;  and^  as  I  have  already  said,  in  my 
opinion,  it  was  competent  for  the  jury  to  find  the  prisoners  guilty 
of  these  beatings  and  to  acquit  them  of  the  felony.     If,  however, 
the  indictment  did  charge  the  specific  assaults  committed  by 
Phelps,  I  can  only  say  that  the  judgment  seems  to  me  to  be  at 
variance  with  the  subsequent  case  of  Reff.  v.  Birchy  which  I  consi- 
der a  better  authority,  and  in  point  with  the  present.     Reg.  v. 
Crumpton  was  tried  at  the  Spring  Assizes,  1842,  and  the  first 
count  of  the  indictment  charged  that  the  deceased  was  the  appren* 
tice  of  the  prisoner;  that  it  was  the  duty  of  the  prisoner  to  suffer 
and  permit  him  to  take  such  proper  exercise  as  was  necessary  for 
his  bodily  health,  and  to  find  and  supply  him  with  proper  and 
necessary  nourishment,  medicine,  medicsd  care  and  attendance;  and 
that  the  deceased^  being  weak  in  body,  the  prisoner  struck  and 
beat  him,  and  forced  him  to  work  for  an  unreasonable  time,  and 
would  not  allow  him  to  take  proper  exercise  and  recreation,  and 
neglected  to  supply  him  with  proper  nourishment  and  medicine, 
m^cal  care  and  attendance,  by  means  whereof  he  died.     The 
second  count  charged  that  the  deceased  being  such  an  apprentice, 
the  prisoner  feloniouslv  did  make  an  assault  on  the  deceased,  and 
being  weak  in  body,  the  prisoner  forced  him  to  work  for  unreason- 
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mble  and  improper  times^  and  beat  him ;  by  means  whereof  he  died.  Bbq.  v.  Bmn 
The  eyidence  was,  that  the  prisoner  was  a  tailor,  and  the  deceased  bt^o«- 
was  his  apprentice ;  that  the  latter  had  been  in  ill  health  for  a  i85i. 
year  before  his  death,  and  had  a  bad  cough,  and  was  kept  at  work  : — 
on  some  occasions  from  six  o'clock  in  the  morning  until  eight  or  g^u^^s^^ 
nine  in  the  evening ;  and  that,  about  five  weeks  before  his  death,  —AvtrtjoU 
the  prisoner  beat  mm  with  a  small  cane.  That  about  three  weeks  <x^<»'- 
before  his  death  he  left  the  prisoner's  house  and  went  to  his  grand- 
fiither^s,  where  he  died ;  and  the  surgeon,  who  made  a  post  mortem 
examination,  stated  that  he  died  of  consumption ;  that  over-work 
and  ill-usage  might  have  accelerated  his  death,  but  he  was  not  able 
to  say  that  it  hm  done  so ;  he  stated,  also,  that  there  were  some 
bruises  on  his  1^,  but  they  could  not  at  all  have  contributed  to 
the  death.  It  was  niged  that  the  prisoner  might  be  convicted  of 
the  assault.  Mr.  Justice  Patteson  is  reported  to  have  said: — ^'I 
thiok  that  in  order  to  convict  a  person  of  an  assault  under  the 
statute,  it  must  be  an  assault  which  is  the  subject-matter  of  the 
charge,  and  embodied  in  the  charge,  and  which  would  itself  be  the 
felony,  but  for  some  other  cause."  Now  this,  in  my  judgment,  is 
the  true  construction  of  the  statute  as  it  is;  because  the  assaults  in 
the  present  case  were  the  subject-matter  of  the  charge,  and  em- 
bodied in  the  chaise ;  and  if  the  death  had  arisen  from  them  they 
would  have  been  the  felony ;  therefore,  I  am  of  opinion  that  the 
case  is  within  the  statute.  But  the  learned  judge  goes  on  to  say : — 
^  I  think  no  assault  is  included  in  a  charge  of  manslaughter  which 
does  not  conduce  to  the  death  of  the  deceased,  although  the  death  ja^gQ^^t  of 
itself  be  manslaughter ;"  and  as  the  surgeon  disconnected  the  Martio,  B. 
assault  from  the  death,  he  directed  an  acquittal  altogether.  Upon 
the  best  consideration  I  have  been  able  to  give  to  this  question,  I 
cannot  concur  in  this  latter  part  of  his  lordship's  judgment.  The 
conducing  to  the  death  does  not,  in  my  opinion,  form  the  rest.  In 
Bea.  V.  Btrchy  which  was  tried  at  the  Spring  Assizes,  1846,  the 
indictment  charged  the  prisoner  with  an  assamt  and  a  robbery  of  a 
watch  and  money.  The  person  supposed  to  have  been  robbed  did 
not  appear  at  the  trial ;  but  witnesses,  who  saw  the  transaction, 
proved  that  the  prisoner  struck  the  person  named  in  the  indictment. 
The  jury  stated  they  were  not  satisfied  that  there  was  anv  intent 
to  rob,  and  they  found  the  prisoner  guilty  of  an  assault.  Mr. 
Armstrong,  who  tried  the  case,  after  consultation  with  Mr.  Justice 
Patteson,  reserved  the  case  for  the  opinion  of  the  judges ;  and  upon 
that  occasion  they  gave  an  exposition  of  the  statute.  It  is  thus 
stated  in  1  Den.  p^  186 : — '^The  enactment  is  not  to  be  confined 
to  cases  where  the  prisoner  committed  an  assault  in  the  prosecution 
of  an  attempt  to  commit  a  felony ;  nor  is  it  to  be  extended  to  all 
cases  in  which  the  indictment  for  a  felony  on  the  face  of  it  charges 
an  assault.  In  order  to  convict  of  an  assault  under  the  section, 
the  assault  must  be  included  in  the  charge  on  the  face  of  the 
mdictment,  and  also  be  part  of  the  very  act  or  transaction  which 
the  Crown  prosecutes  as  a  felony  by  the  indictment."  It  is  thus 
stated  in  Carrington  &  Marshman : — '^  The  opinion  of  the  judges 
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Bsa.  V.  Bird  was,  that  the  statute  applies  whenever  the  indictment  charges  an 

m  Uxor,     assault,  and  the  jury,  n^ativing  the  felony,  finds  guilty  of  the 

1851.       assault ;  provided  always,  that  the  finding  be  in  respect  of  the  very 

—        same  acts  which  the  Crown  seeks  to  make  felonies.     Identity  being 

^n— ii^^ttft  *^®  question,  and  not  the  intention  of  the  prisoner  to  commit 
—Auirefois  fclony.  Otherwise  the  statute  would  not  apply  to  the  ordinary  cases 
ocgmi,  of  wounding  with  intent,"  &c  In  my  opinion  this  is  the  correct 
exposition  of  the  statute.  But  even  supposing  I  did  not  concur 
with  this  judgment,  it  seems  to  me  it  would  nevertheless  be  my 
duty  to  submit  to  it.  It  is  the  unanimous  judgment  of  the  judges 
upon  the  point  given  judicially  upon  the  construction  of  the 
statute ;  and  if  such  a  judgment  is  not  to  be  held  conclusive,  I  am 
at  a  loss  to  know  how  certainty  in  the  law  can  be  attained.  I  do 
not  mean  to  say  that  if  the  very  improbable  case  occurred  of  an 
unanimous  judgment  being  clearly  and  obviously  and  manifestly 
wrong  and  absurd,  I  would  consider  myself  absolutely  estopped 
from  exercising  my  own  reason  and  judgment  in  respect  of  the 
point  decided ;  but  what  I  mean  is,  that  if  there  be  an  unanimous 
judgment  upon  a  point  of  difficulty  and  nicety,  upon  which  a 
difierence  of  opinion  might  have  reasonably  existed^  and  did  exist 
before  such  a  judgment,  I  think  after  such  judgment  I  ought  to  be 
bound  by  and  act  upon  it,  and  consider  the  matter  to  be  settled 
and  at  rest.  In  my  opinion  this  judgment  directly  applies  to  the 
present  case,  and  ought  to  be  condusive  upon  it  As  1  am  there- 
fore of  opinion  upon  the  substantive  question  that  the  prisoners 
were  by  law  entitled  to  have  the  verdict  found  for  them  upon  the 
issue  on  the  plea  of  autrefois  acquity  I  do  not  think  it  necessary  to 
give  any  opinion  upon  the  otner  two  questions  raised  by  the 
counsel  for  the  prisoners. 

Judgment  of         Talfoukd,  J. — ^I  am  of  Opinion  that  the  conviction  is  right ; 

Taifoiird,J.      ^j^^^^  ^j^  pj^  ^£  prcvious  acquittal  was  not  and  could  not  be 

sustained;  and  that  the  charge  of  the  learned  judge  who  tried  the 
issue  joined  on  that  plea,  presented  to  the  jury  the  only  question, 
which,  if  decided  in  favour  of  the  prisoners,  could  have  entitled 
them  to  judgment.  On  behalf  of  the  prisoners  two  points  were 
ai^ued,  and  most  ablv  argued  at  the  bar,  first,  that  the  prisoners 
might  have  been  equally  convicted  of  the  assault  which  formed  the 
subject  of  the  indictment  for  misdemeanor  on  the  previous  indict- 
ment for  murder ;  and  secondlvy  that  the  learned  judge  at  the  trial 
of  the  issues  on  the  special  plea,  misdirected  the  jury.  The  first 
and  main  question  turns  on  the  construction  of  the  statute  which, 
for  the  first  time^  enabled  juries  to  convict  of  common  assault  in  an 
indictment  for  felonv.  That  statute  was  passed  ^^  to  amend  the 
laws  relating  to  onences  against  the  person,"  and,  repealing 
antecedent  acts,  it  proceeds  to  define  the  punishment  of  several 
offences  of  the  description  which  its  like  indicates,  and  it  is  not 
immaterial  to  the  true  construction  of  the  clause  which  refers  to 
these  offences,  to  bear  in  mind  their  character.  These  are 
attempts  to  murder,  by  various  means  stated,  producing  wound  or 
bodily  injury,  which  aie  made  punishable  with  death — toe  attempt 
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to  administer  poison,  the  act  of  shooting,  the  attempt  to  discharge  Rbo.  «.  Bird 
loaded  arms,  the  attempt  to  drown,  suffocate  or  strangle,  with  ^  Uxor. 
intent  to  murder,  though  no  bodily  injury  be  produced,  which  are  1351 
made  felony  and  punishable  with  transportation.  Simikr  acts  ;— ' 
committed  with  intents  short  of  murder,  made  punishable  also  ^^^^'g^jf 
with  transportation,  and  other  felonies  which  do  not  necessarily  '^AtOr^oia 
inyolve  violence.  All  these  crimes  are,  in  their  nature,  single  aequiL 
definite  acts :  not  results  from  several  acts,  each  act  itself  being  a 
substantial  felony.  The  11th  section  of  the  1  Vict.  c.  85,  enacts, 
^  that  on  the  trial  of  any  person  for  any  of  the  offences  herein- 
before mentioned,  or  for  any  felony  whatsoever,  where  the  crime 
diarsed  shall  include  an  assault  against  the  jperBOHy  it  shall  be  lawjiil 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  assault 
against  the  person,  if  the  evidence  shall  toarrant  such^ndinaJ*  The 
consequence  of  such  a  verdict  of  guilty  of  assault  may  be  imprison- 
ment for  three  years  with  hard  labour,  and  solitary  confinement 
for  a  month  at  a  time,  not  exceeding  three  months  in  any  one 
year,  at  the  discretion  of  the  court.  Two  questions  arise  upon 
this  clause:  What  is  the  meaning  of  ''the  cnme  charged?''  and 
what  is  the  case  in  which  ''  the  evidence  shall  warrant  the  finding  " 
of  guilty  of  assault  against  the  person  ?  By  ''  the  crime  charged  " 
I  understand  the  act  of  felony  of  which  the  prisoner  is  accused, 
and  for  which  he  is  tried,  ana  which,  by  the  practice  of  the  law 
well  settled  long  before  the  statute,  can  only  be  a  single  felony, 
and  in  the  case  of  murder  must  be,  of  physical  necessity,  single, 
when  applied  to  one  person.  The  ''cnme  charged"  has,  in  my  judgment  of 
judgment,  no  reference  to  the  various  statements  which,  at  his  will,  Tailbiird,  J. 
in  various  counts,  the  prosecutor  places  on  the  record,  but  to 
the  corpus  deUeti  for  which  alone,  though  variously  stated,  the 
prisoner  can  be  required  to  answer.  Considered  with  relation  to 
the  context,  the  meaning  of  this  phrase  is  obvious,  that  whereas 
some  of  the  offences  "  before  mentioned  "  in  the  act  do  include  an 
assault  i^ainst  the  person^  as  rape  or  stabbing,  and  others  do  not 
include  it,  as  the  attempt  to  procure  abortion,  or  the  administration 
of  poison,  the  statute  applies  its  provisions  to  the  former  class  of 
crimes  and  other  felonies  the  like  in  character.  To  support  the 
construction  that  the  "  crime  charged  "  means  the  crime  as  varied, 
and  presented  as  many  crimes  on  the  face  of  the  indictment,  the 
words  should  have  been  "  crime  as  charged."  It  is  further  to  be 
observed  that,  it  is  not  necessary  to  state  in  the  indictment  that 
the  party  accused  "  made  an  assault,"  where  the  offence  neces- 
sarily implies  violence,  as  has  been  decided  in  the  case  of  rape 
(AOen^s  case,  Moody's  Crown  Cases  Reserved,  p.  179),  and  will  be 
found  illustrated  by  the  ^eater  number  of  precedents  of  indict- 
ments for  murder  by  vimence  in  the  second  volume  of  Chitty's 
Criminal  Law.  The  crime  of  murder  is  comprehended  in  the 
tenns  "  any  felony  whatsoever,"  and  therefore  if  there  is  anj  case 
of  murder  to  which  the  statute  can  be  practically  applied,  it  may 
be  so  applied;  but  considering  that  the  statute  enumerates  many 
felonies  of  inferior  atrocity  to  murder,  of  which  the  attempt  to 
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BsG.  9.  fizBD   commit  murder  is  the  highest,  all  ain^le  acts  to  which  the  applica- 
n  Uxor,    ^ion  of  the  Statute  is  easy.    I  do  not  believe  it  was  in  the  oontem- 
1851.       plation  of  the  Legislature  to  include  under  the  word  ^^  felony/' 
. —        cases  of  death,  which  are  not  cases  of  mere  act,  but  of  act  followed 
#!n— iUw»ft  ^y  *  consequence.     Without,  therefore,  meaning  to  affinn  that  the 
--Atur^oii    case  of  murder  cannot  be  brought  within  the  statute,  by  reason  of 
Miff**^       the  insufficiency  of  its  language,  I  think  no  argument  will  be 
supplied  against  a  construction  which  excludes  the  case  in  judg- 
ment, if  it  should  follow  that  few  cases— or  even  no  cases— of 
felony  involving  death  would  be  practically  within  the  operation* 
The  next  question,  arising  on  the  meaning  of  the  words  "  where 
the  evidence  shall  warrant  such  finding,    is,  when  does  the  evi- 
dence warrant  a  finding  of  assault  on  an  indictment  for  felony  ? 
The  answer  I  offer  is,  when  the  very  assault  which  the  crime 
includes,  and  which,  either  by  reason  of  the  non-completion  of  a 
purposed  felony,  or  the  absence  of  intent  imparting  to  the  assault 
a  felonious  character,  though  proved  by  the  evidence,  is  also,  by 
the  evidence,  shown  not  to  amount  to  felony.      The  words  ^'  an 
assault,"  in  the  first  member  of  the  clause,  and  the  word  ^'  assault " 
in  the  last  member  of  it,  are  correlative  terms ;  they  do  not  reason- 
ably import   that  if  the  crime  includes  one  assault,  the  party 
accused  may  be  found  guilty  of  another  assault,  but  must  be  read 
as  if  the  word  *'laid,"   or   "such,"  preceded  the  latter  word 
*^  assault,"  in  which  case,  thus  far,  at  least,  the  meaning  would  be 
clear.     If  this  construction,  which  seems  to  me  to  be  the  true 
Judgment  of     literal  interpretation  of  the  passage,  is  erroneous,  I  see  no  other 
Taifoard,  J.      sensible  construction  than  that  which  has  been  repudiated  in  argu- 
ment, that,  wherever  a  crime  includes  an  assault,  and  the  evidence 
proves  an  assault,  however  unconnected  with  the  felony  charged, 
and  for  whatever  purpose  offered  in  proof,  the  statute  applies.    If 
once  it  be  conceded  that  it  does  not  so  necessarily  apply,  I  see  no 
middle  course  that  is  not  founded  on  arbitrary  conjecture,  and 
dependent  on  circumstances  rendering  its  application  uncertain. 
The  intermediate  course  of  construction  proposed  I  take  to  be,  that 
wherever  in  an  indictment  for  murder,  assaults  are  charged  in  any 
of  its  counts  as  the  means  of  committing  the  felony,  and  those 
assaults  are  adduced  in  proof  by  the  prosecution  as  conducing  to 
the  death,  and  are  proved  by  the  evidence  to  have  been  in  fact 
committed,  although  oy  that  evidence  they  are  entirely  disconnected 
from  the  carpus  delicti  charged,  the  party  accused  may  be  convicted 
of  such  assaults,  and  this  although  the  indictment  contains  a  count 
correctly  describing  the  means  of  the  death  which  is  not  brought 
home  to  the  prisoner.  Kthis  be  so,  consequences  never  contemplated 
may  follow  from  the  allowance  of  several  counts  in  an  indictment 
for  murder.    In  case  of  murder,  as  in  case  of  other  felonies,  each 
count  on  the  face  of  it  charges  a  separate  felony ;  and  yet  it  is 
obvious  that  unless  a  different  person  be  supposed  to  be  murdered, 
only  one  felony  of  death  can  be  proved ;  and  it  is  certain,  that  if 
the  court  were  apprised  before  plea  that  two  distinct  murders  were 
meant  to  be  alleged,  they  would  quash  the  indictment,  or,  if  after 
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plea,  they  would  compel  the  prosecutor  at  once  to  make  his  Bbo.  «.  Bird 
election  on  which  charge  he  would  proceed.  But,  if  by  the  intro-  ^  ^^ob. 
duction  of  six  counts  into  the  indictment,  stating  the  cause  of  the  i^si. 
same  death  in  six  different  ways,  the  prosecutor  might  obtain  a  - — 
Yerdict  of  guilty  of  assault  on  any  count  which  charged  it,  ^^^'J^^^ 
though  the  assault  was  proved  in  fact  to  have  had  no  connexion  \^Auire/ais 
with  the  death,  he  would  obtain  the  benefit  of  substantially  acqmL 
charing  as  many  felonies  as  counts,  not  in  order  to  obtain  a  con- 
viction of  the  principal  charge,  but  of  an  assault  altered  in  its 
penal  consequences  by  arbitrary  position  on  the  record.  Nay,  if 
there  should  happen  to  be  as  many  defendants  as  counts,  and  each 
count  should  charge  Tas  it  must)  a  different  mode  of  death,  and  by 
difiisrent  assaults,  altnough  the  death  should  be  proved  to  result 
fipom  one  act  only,  and  that  act  committed  by  a  single  prisoner,  or 
by  a  stranger;  but  each  prisoner  had  committed  such  assaults  as 
there  alleged,  each  might  be  convicted  of  his  own  separate  assault, 
and  this  although  the  prosecutor  would  not  be  permitted  to  prove 
more  than  a  single  felonv  as  involving  them.  A  single  charge  of 
murder  may  thus  justify  a  conviction  of  numerous  assaults  on 
eounts  whicn  may  be  introduced  or  used  for  the  purpose  of  affixing 
to  a  single  offence,  or  to  such  offences,  aggravated  penalties.  But, 
again,  the  statute,  when  describing  the  ounces  to  which  it  applies, 
uses  the  word  singular,  an  ^^  assault ;"  in  stating  the  matter  of 
which  the  accused  may  be  convicted  it  uses  the  word  **  assault." 
Is  it  assumed  that  the  party  accused  can  be  convicted  of  more  than 
one  assault?  If  he  cannot,  there  is  an  end  of  the  plea  of  previous  j^^^^^  ^ 
acquittal,  because  the  second  indictment  in  this  case  charges  two  Xaifoord,  J. 
assaults ;  and  surely,  if  the  prisoners  could  only  by  law  have  been 
convict^  of  one  on  the  former  trial,  they  were  only  in  peril  in 
respect  of  one,  and  the  plea  is  no  answer,  unless  one  can  be  found 
to  be  identical  with  two.  If  it  is  contended  that  they  may  be  so 
convicted,  what  is  the  consequence?  A  count  in  an  indictment 
may  charge  divers  assaults  at  least  between  the  first  and  last  days 
of  a  year :  these  assaults  may  be  charged  in  general  terms,  under 
which^  proof  of  the  most  aggravated'  assault  or  assaults^  not 
amounting  to  batteries,  maybe  offered,  and  a  party  proved  to 
have  committed  one  of  the  slightest  possible  assaults,  may  be  con- 
victed, and  subjected  to  infamous  punishment,  which  else  could 
not  have  been  infiicted.  If  the  circumstance  that  the  indictment 
comprises  a  count  which  charges  assaults  to  which  proof  corre- 
sponds, does  not  bring  the  case  within  the  statute,  surely  the 
opening  speech  of  the  prosecutor's  counsel,  founded  on  instructions 
ffiven  oy  an  individual  client,  though  using  the  name  of  the 
Crown,  perhaps,  made  from  imperfect  materials,  cannot  change 
the  Ic^d  character  of  an  act  elicited  in  proof  so  as  to  affect  the 
prisoner's  liability  to  punishment.  The  evidence  does  not,  more  or 
less, ''  warrant  the  finding"  because  of  the  preface  made  to  it,  or  the 
purpose  for  which  it  is  used.  The  question  is  not  whether  the 
proof  of  assault  was  relevant  to  the  issue,  as  it  might  be  to  prove 
malice^  or  whether  it  was  offered  in  the  expectation  that  it  would 
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Reo.  0.  Bird   be  shown  to  be  connected  with,  by  conducing  to  the  death ;  but 

^  U3E0B.     whether,  on  the  whole  case  developed  in  evidence,  it  was  in  very 

iHbi.       ^^^  parcel  of  the  act  which  is  prosecuted  as  felony.     This  I  take 

^ —        to  be  the  doctrine  acted  upon  by  Mr.  Justice  Patteson  in  the  case 

^  u— !/  ^tu  ^^'  ^'  Crumpton^  and  acted  upon  at  the  first  trial,  and  adopted 

^—-Autr^U  ^y  ^l^®  learned  judge,  Mr.  Bussell  Gumey,  on  the  second  triaL 
^toquiL  Of  the  authorities  m  argument,  the  most  important  are,  Reg.  v. 
Phelps^  decided  in  1841  (2  Moody  Cro.  Cas.  Rep.  241),  relied 
on  for  the  prosecution ;  and  Reg.  v.  Birch,  decided  in  1846,  relied 
on  (or  the  prisoners,  because  these  are  the  unanimous  decisions  of 
all  the  judges.  In  Reg.  v.  Fhelps,  the  prisoner  was  indicted  for 
the  murder  of  John  Overbury,  who  was  slain  in  a  scuffle.  Phelps, 
with  others,  had  assaulted  the  deceased  on  the  evening  of  his 
death,  but  quitted  the  affray,  which  was  afterwards  renewed,  and 
in  wbich  mortal  blows  were  inflicted  by  persons  unknown ;  there 
was  no  distinct  evidence  to  show  what  led  to  the  second  assault  on 
Overbury,  or  to  connect  it  with  the  prior  assault  by  Phelps.  The 
jury  acquitted  Phelps  of  the  murder,  but  found  him  guilty  of  an 
assault,  and  the  pomt,  whether  he  could  be  so  legally  convicted, 
was  reserved.  The  judges  were  unanimously  of  opinion  that  the 
conviction  was  wrong,  as  they  observed  that  ^^the  assault  must  be 
such  as  forms  one  constituent  part  of  the  greater  charge  of 
felony,  not  a  distinct  and  separate  assault,  as  this  was."  It  seems 
so  dimcult  so  distinguish  that  case  from  the  case  in  judgment,  that 
if  this  conviction  be  held  wrong,  it  must,  in  my  opinion,  be  by 

Judgment  of     Overruling  that  decision.     Although,  in  the  case  of  Phelps,  the 

Talfbord,  J.  indictment  is  not  set  forth,  it  no  doubt  charged  assaults  by  jPhelps 
on  the  deceased  by  blows  like  the  second  count  in  this  indictment: 
in  that  case  there  can  be  no  doubt  that  the  proof  of  such  blows 
was  offered  and  received  in  evidence  to  prove  the  felony ;  in  that 
case,  as  in  this,  the  evidence  must  have  been  given,  not  to  prove 
the  animus  merely,  but  the  very  act  of  felony :  in  that  case,  as 
in  this,  the  assault  so  charged  was  proved ;  and  in  that  case,  as  in 
this,  the  jury  mi^ht  have  found  that  the  deceased  died  of  the 
blows  given  by  Phelps,  though  others  afterwards  struck  him ;  but 
in  that  case,  as  in  this,  the  assault  was  disconnected  from  the 
death,  which  arose  in  both  cases  from  the  act  of  persons  unknown. 
In  the  present  case,  as  soon  as  the  medical  evidence  referred 
the  death  to  a  blow  inflicted  by  some  person  unknown,  shortly 
before  the  4th  of  January,  1850,  assaults  committed  in  the  pre- 
ceding November  were  at  least  as  much  disconnected  from  the 
death  as  assaults  committed  by  Phelps  on  the  same  day  upon 
which  the  death  occurred.  Reg.  v.  Birch  is  an  authority 
entitled  to  the  ^eatest  respect,  as,  being  like  the  case  of 
Phelps,  the  unammous  decision  of  the  judges,  and  containing  a 
development  of  the  rule,  which,  in  the  opinion  of  those  judges, 
should  govern  this  class  of  cases ;  but  I  think  that,  rightly  consi- 
dered, neither  the  decisions  as  applied  to  the  &cts  of  that  case  nor 
its  enunciation  of  principle,  militates  against  the  present  convic- 
tion.    The  indictment  charged  a  robbery  with  violence,  the  pri- 
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8oner  was  seen  with  others  on  the  night  in  question  to  strike  the  Buo.  v.  Bird 
prosecntor  several  blows,  but  the  proof  of  robbery  failed ;  the  jury     ftUxor. 
found  the  prisoner  guilty  of  assault  under  the  statute^  and  the        j^. 

judges  held  the  conviction  right.     Here  the  very  transaction  in*        

dieted,  and  which  included  an  assault,  was  proved,  but  it  was  ^j^^/'^ 
found  not  to  amount  to  felony,  one  of  the  cases  clearly  contem-  ''^Avtfifois 
plated  by  the  statute.  How  does  this  show  that  a  party  can  be  acquU, 
convicted  of  an  assault  not  associated  with  ^  the  very  act  or  trans- 
action," that  transaction  being,  in  verity,  the  death  charged,  but 
Sroduced  by  other  means?  The  judges,  on  this  occasion,  consi- 
ered  the  learned  note  in  Mr.  Greaves's  edition  of  *^  Bussell  on 
Crimes,"  in  which  he  seeks  to  confine  the  operation  of  the  statute 
to  cases  of  inchoate  felony,  which  (with  the  highest  respect  for 
the  learning  of  that  excellent  writer,)  is  wholly  untenable,  as  it 
would  exclude  the  cases  to  which  the  statute  was  primarily  in* 
tended  to  apply  when  the  act  is  complete,  but  the  felonious  inten- 
tion wanting.  They  there  lay  down  the  rule  '^  that  this  enactment 
was  not  to  be  confined  to  cases  where  the  prisoner  committed  an 
assault  in  the  prosecution  of  an  attempt  to  commit  a  felony,  nor 
was  it  to  be  extended  to  all  cases  in  which  the  indictment  for  a 
felony  on  the  &ce  of  it  chained  an  assault ;  but  in  order  to  convict 
of  an  assault  under  this  section,  the  assault  must  be  included  in 
the  charge  on  the  face  of  the  indictment,  and  also  the  part  of  the 
ver^  act  or  transaction  on  which  the  Crown  prosecutes  as  a  felony 
bv  mdictment."  This  rule  disposes  of  the  construction  that  the 
charging  an  assault  in  the  indictment  is  sufficient  to  warrant  the  Judgment  of 
finding  of  gnUty  of  assault  where  an  assault  is  proved ;  and,  taking  Taifbnrd,  J. 
the  first  clause  in  connexion  with  the  last,  it  seems  to  me  to  refer 
the  words,  '^the  very  act  and  transaction"  of  which  it  speaks,  not  to 
the  matter  charged  in  the  indictment,  but  to  the  act  itself,  that  is, 
in  this  case,  the  death,  which  is  the  sole  subject  of  prosecution,  and 
which  depends  not  on  the  opening  or  motive  of  counsel,  but  on 
the  entire  proof  in  the  case  when  developed  before  the  jury.  If 
this  view  of  the  case  in  judgment  as  applied  to  the  statute  is  cor- 
recty  the  summing  up  of  the  learned  judge  presented  the  only 
question  which  could  be  raised  properly  to  the  jury.  It  is  to  be 
remembered  that  a  plea  of  previous  acquittal  of  felony  pleaded  to 
an  indictment  for  assault  is  not  like  an  ordinary  plea  of  autrefois 
acquit  of  murder  to  another  indictment  of  murder,  and  where  the 
prisoner  has  nothing  to  prove  but  the  identity  of  the  prisoner  and 
of  the  party  whose  death  is  charged  as  murder,  to  establish  his 
plea,  ^ut,  it  being  conceded  that  there  are  cases  in  which  an 
indictment  for  felony  includes  an  assault,  and  on  the  trial  of  which 
an  assault  is  proved,  and  yet  on  which  the  prisoner  cannot  lawfully 
be  convicted  of  an  assault,  and^  therefore,  is  not  in  jeopardy  of 
such  conviction,  it  must  on  every  such  plea  be  matter  of  proof 
whether  the  prisoner  could  have  been  convicted  of  assault  before ; 
and  that  depends  upon  the  question  raised  by  the  rule  in  BircKs 
ease,  whether  the  assault  charged  in  the  second  indictment  is  part 
of  '^  the  very  act  or  transaction"  prosecuted  on  the  first    This, 
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Usa.  V.  BiBD  the  assaults  secondly  charged  on  the  prisoners  were  not,  unless 
"J^*^^    they  were  part  of  the  felony,  death,  which  was  the  subject  of  the 
1851.       former  charge ;  and  in  putting  the  question  whether  they  conduced 
^: —        in  any  way  to  the  death,  the  learned  judge  put  the  question  in  the 
*.  11— Uwottft  uianner  most  favourable  to  the  prisoners.   It  is  true  that  when  the 
—Auirefois    evidence  of  the  surgeon  given  on  the  first  trial  was  read,  and  was 
<'^*-       repeated  by  them  on  the  second,  the  "  prisoners,"  as  observed  by 
the  learned  counsel,  *^  had  no  chance  of  success,"  but  this  was 
because  the  facts  afforded  no  ground  out  of  which  such  chance 
could  justly  arise.     On  the  whole,  therefore,  I  think  that  the  con- 
struction contended  for  by  the  prisoner's  counsel,  not  being  accor- 
dant  with  the  object  of  the  statute,  nor  justified  by  the  language 
of  the  statute,  nor  founded  on  any  intelligible  principle,  ought  not 
to  prevail.    It  would  lead  to  the  consequence  of  enabling  a  prose- 
cutor or  his  counsel  to  deepen  the  responsibility  of  an  offender, 
whose  offence  might  be  most  trivial,  by  the  form  of  the  indictment 
and  the  course  of  evidence,  so  that  a  man  indicted  for  murder 
against  whom,  in  the  course  of  the  proceeding,  an  assault  com- 
mitted by  him  lone  before  the  death  might  be  relevantly  proved, 
might  be  acquitted  of  the  murder  on  proof  that  it  was  committed 
by  another,  and,  in  addition  to  the  calamity  of  being  tried  for  the 
capital  crime,  of  which  he  is  guiltless,  be  liable  by  reason  of  that 
calamity  to  be  visited  with  solitary  imprisonment  or  hard  labour. 
It  is  true  that  the  discretion  which,  on  such  conviction,  belongs  to 
the  court  is  not  likely  to  be  abused ;  and  it  is  also  true  that  it  may 
Jadgmentof     Sometimes  be  extremely  convenient  that  such  discretion  should 
Taifourd,  J.      exist,  as  in  the  present  case,  where,  on  failure  of  the  greater  charge, 
an  immediate  punishment  of  proved  criminality  is  expedient  for  uie 
ends  of  justice.  But,  believing  that  the  Legislature  never  intended 
to  invest  the  court  with  such  discretion  in  such  a  case,  considering 
that  the  rule  of  law  now  to  be  defined  or  maintained  may  apply  to 
cases  entirely  dissimilar  in  moral  character  to  the  present,  and  in 
which  a  discretion  extended  by  mere  accident  may  work  most 
serious  liabilities,  which  the  law  never  contemplated,  I  adhere  to 
the  opinion  whidi,  on  imperfect  materials,  I  formed  at  the  triaL 
Lamentable  as  it  would  be  if  the  prisoners  shall  obtain  impunity 
by  the  success  of  opposite  positions,  averting  a  conviction  of  assault 
on  the  first  trial  by  successfully  contending  that  it  could  not  take 
place,  on  the  very  ground  that  the  assaults  proved  did  not  conduce 
to  the  death  charged,  and  succeeding  afterwards  by  arguing  that 
they  might  have  l>een  so  convicted,  they  must,  if  they  are  now 
right,  have  the  benefit  of  the  error.     But  I  think  the  prisoners* 
counsel  were  right  in  their  contention  on  their  first  trial,  and,  if 
so,  the  present  conviction  is  right. 

Williams,  J. — In  this  case  the  prisoners  in  substance  all^e 
in  the  plea,  which  they  were  put  to  prove  by  the  replication,  that 
they  were  legally  acquitted  on  a  former  indictment  of  the  assaults 
charged  against  them  by  the  present  indictment.  And  as  it  is 
plain  that  they  could  not  have  been  legaUy  acquitted  of  the  assaults 
unless  they  were  in  peril  of  being  legally  convicted  of  them,  the 
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question  resolves  itself  into  the  inquiry  whether,  on  the  former  Rbg.  v.  Bibd 
trial,  the  prisoners  could  have  been  legally  convicted  of  all  the     ■*  Viob. 
assaults  chaiged  by  the  present  indictment,  and  I  am  of  opinion        f^. 
that  they  could  not     It   cannot  be  doubted  that  this  question        - — 
depends  altogether  on  the  operation  of  the  stat.  1  Vict,  c  85,s.  11.  g^^^Ag^^ 
Before  that  statute,  althougn  the  general  rule  was^  that  it  was  not   '^lutr^it 
necessary  to  prove  the  cnme  charged  by  an  indictment  to  the       aeguU. 
whole  extent  laid,  it  being  sufiScient  for  the  prosecutor  to  prove  so 
much  of  the  charge  as  constituted  an  offence  punishable  by  law, 
yet  this  rule  was  undoubtedly  subject  to  the  qualification,  that  if  a 
prisoner  were  indicted  for  a  felony,  he  could  not  be  convicted  for  a 
misdemeanor  on  that  indictment.     But  by  the  statute  in  question, 
it  is  enacted,  that  '^on  the  trial  of  any  person  for  any  of  the 
offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  a^nst  the  person  indicted,  if  the  evi- 
dence shall  warrant  such  finchnff.^    The  language  here  employed 
appears  to  me  to  show  that  the  statute  did  not  intend  that  the 
person  charged  with  a  felony  including  an  assault  should  be 
regarded  in  any  event  as  charged  with  the  offence  of  assault  in 
addition  to  the  crime  of  felony  imputed  by  the  indictment,  but 
meant  only  that  the  portion  of  the  crime  of  the  imputed  felony 
which  consists  of  the  offence  of  assault,  shall,  per  se,  be  a  subject 
of  conviction  and  punishment,  if  it  be  proved  that  the  prisoner  is 
guilty  of  that  portion,  and  of  that  portion  only.     If,  therefore,  it  jndjrment  of 
shall  be  proved  that  some  person  has  been  guilty  of  the  whole  of  Williams,  J. 
the  imputed  felony,  including  therein  necessarily  the  imputed 
assault,  but  the  evidence  fails  to  implicate  the  prisoner  in  any 
portion  of  that  guilt,  he  must,  in  my  judgment,  be  wholly  acquittea. 
The  felony  charged  by  the  former  indictment  in  the  present  case, 
was  homicide  by  violence  to  the  person  of  Mary  Ann  Parsons. 
The  crime  charged,  therefore,  included  an  assault.    It  was  proved 
that  her  death  had  been  caused  exclusively  by  a  blow  on  the 
head,  inflicted  shortly  before  her  death,  but  there  was  no  evidence 
to  s1k>w  that  that  blow  had  been  struck  by  either  of  the  prisoners. 
It  was  therefore  proved  that  the  assault,  and  every  other  portion 
of  the  imputed  homicide,  had  been  committed  by  some  person 
unknown,  but  the  prisoners  were  not  implicated  in  any  part  of 
the  guilt.     It  seems,  therefore,  to  me  that  they  could  not  be  con- 
victed of  an^  part  of  it,  but  were  entitled  to  a  general  acquittal. 
But  it  is  said  that  this  view  of  the  case  is  at  variance  with  the 
dedsion  of  all  the  judges  in  Reff.  v.  Birch.    In  that  case  the  pri- 
8(mer  was  indicted  for  feloniously  assaulting  one  Charles  Darley, 
putting  him  in  bodily  fear,  and  feloniously  and  violently  stealing 
from  his  person  a  watch  and  other  property.     The  prosecutor  did 
not  appear,  and  the  proof  as  to  the  felony  failed.    But  it  was 
proved  that  on  the  night  in  question  the  prisoner  struck  the  pro- 
secutor several  times  about  the  head  while  he  was  lying  on  the 
ground.     The  jury  found  the  prisoner  guilty  of  an  assault  only. 
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Bso.  V.  BatD  not  being  satisfied  that  it  was  with  intent  to  rob.     And  it  was 
"J^*'     held  by  eleven  judges,  on  a  case  reserved,  that  the  conviction  for 
1851.        Ilie  assault  was  ri^t  under  the  stat  1  Vict  c  85,  s.  11.     But  it 
yjT^  gj    must  be  observed  tnat  in  this  case  it  was  not  proved  that  any  one  had 
*.  u—AttaiUt  1^6®^  guilty  of  the  imputed  robberjr.     The  Crown  failed  altogether 
—Afi^oit    either  to  prove  an  assault  with  mtent  to  rob,  or  steal  fiiom  the 
^"^^^       person  of  the  prosecutor,  and  established  only  one  portion  of  the 
crime  of  robberv:  viz.,  that  which  consisted  of  the  assault  ^m- 
pUcileTy  and  of  that  portion  the  prisoner  was  guilty.     It  does  not 
follow  from  this  decision,  that  if  it  had  been  proved  that  some  one 
unknown  had  been  guilty  of  the  felony  charged  and  the  assault 
included  therein  (but  that  the  prisoner  was  not  at  all  implicated  in 
any  part  of  this  guilt)  the  judges  would  have  held  a  conviction  for 
assault  to  be  warranted  by  the  statute.    In  truth,  they  could 
,  hardly  have  «o  held  without  overruling  the  decision  oiReg.  v.  Phelps^ 
which  they  do  not  at  all  appear  to  have  intended  to  do.     In  that 
case  the  prisoner  was  indicted  with  others  for  the  murder  of  John 
Overbury.   It  was  proved  at  the  trial  that  in  a  scuffle  the  prisoner 
struck  Overbury  once  or  twice  and  knocked  him  down.     The  pri- 
soner afterwards  went  home  and  took  no  further  part  in  the  affray, 
and  shortly  afterwards  Overbury  was  again  assaulted  and  killed  by 
some  other  persons,  who  could  not  be  identified;  and  there  was 
no  distinct  evidence  to  connect  the  second  assault  with  the  prior 
assault  by  the  prisoner.     The  jury  acquitted  him  of  the  felony^ 
but  found  him  guilty  of  an  assault.     The  judges,  however,  in  a 
Jadgment  of     <^^^  reserved,  thought  that  the  conviction  was  wrong.     But  it  has 
WiiiuuDB,  J.      been  argued  that  this  view  of  the  case  is,  at  all  events,  at  variance 
with  the  definition  given  by  the  judges,  in  Reg*  v.  Birchy  of  the 
requisites  of  an  assault  for  which  a  conviction  may  take  place 
under  the  statute,  inasmuch  as  the  judges,  in  effect,  resolved  in 
that  case  that  it  is  only  requisite  that  the  assault  shall  be  included 
in  the  charge  on  the  face  of  the  indictment,  and  also,  ^^  be  a  part 
of  the  very  act  or  transaction  which  the  Crown  prosecutes  as  a 
felony  by  the  indictment."     And  it  is  said  that  in  the  present  case 
the  "act  or  transaction"  which  the  Crown  prosecuted  as  a  felony  on 
the  former  indictment  must,   on  the   facts  stated  in  the  case 
reserved,  be  regarded  as  having  consisted  of  the  homicide  of  Mary 
Ann  Parsons  by  means  of  the  very  assaults  which  are  charged  by 
the  latter  indictment.    But  why  must  the  Crown  be  thus  regarded 
as  having  ^^ prosecuted  these  assaults?"    The  counsel  for  the 
Crown,    It    is    true,    stated    them   in    his   opening    address   as 
conducing    to    the    death,    adding,  that    if  ne  should    fail    in 
proving  that  they  conduced  to  uie  death^  they  would  furnish 
evidence  of   the  animus  of  the  prisoners.     And  the  evidence 
afterwards  given  on  behalf  of  the  Crown  undoubtedly  included  evi- 
dence of  these  assaults.     But  these  circumstances  fail  altogether 
in  my  judgment,  to  establish  that  the  assaults  in  question  were 
**  part  of  tne  very  act  or  transaction  which  the  Crown  prosecuted 
as  a  felony."   That  '*  act  or  transaction  "  was,  I  conceive,  the  homi- 
cide of  Mary  Ann  Parsons,  including  necessarily  the  violence 
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which  caused  her  death,  whatever  it  might  be.      And,  in  my  Rbo.  v.  Bmo 
opinion,  as  soon  as  it  appeared  by  the  evidence  that  a  homicide     ^  Vxon. 
Kad  taken  place,  the  assault  which  caused  the  death,  and  no  other       ^^ 
assault,  became,  necessarily,  from  the  mere  nature  of  the  prosecu-        — '- 
tioa,  identified  as  the  assault  which  the  Crown  was  prosecuting  as   ^  ^*^  ^  ^^^ 
part  of,  and  included  in  that  felonjr.     If  there  had  been  any  evi-  ^'l^Juu^^ 
dence  that  the  prisoners  were  guilty  of  that  assault;  surely  the       ao^ 
case  must  have  been  left  for  the  consideration  of  the  jury  exclu* 
sively  of  the  other  assaults.     For  if  the  jury  were  directed^  first, 
to  consider  whether  the  prisoners  were  guilty  of  the  assault  which 
caused  the  death,  and,  consequently  of  the  felony ;  and^  secondly, 
in  case  they,  the  jury,  acquitted  of  the  felony,  to  consider  whether 
the  prisoners  had  been  guilty  of  the  assaults  which  did  not  conduce 
to  the  death,  this  would,  in  efiect,  be  treating  the  prosecution  as  if 
it  were  an  indictment  for  assault^  and  also  for  a  felony  including 
an  assault;   which,  both  by  Phelps's  case  and  the  resolution  in 
BtrdCs  casey  is  demonstrated  to  be  wrong.     The  same  diflSculty 
would  occur  if  there  had  been  evidence  to  implicate  one  only  of 
the  prisoners  in  the  mortal  assault.    Could  the  jury  in  such  a  case 
have  been  properly  directed  to  have  considered  the  Crown  as  pro- 
secuting the  mortal  assault  as  against  one  of  the  prisoners,  and 
the  assaults  which  did  not  conduce  to  the  death  as  against  the 
other  prisoner?    In  the  present  instance,  it  is  true,  the  case  was 
stopped,  and  no  case  at  all  left  to  the  jury ;  but  this  makes  no 
difference,  in  my  opinion ;  for  whether  a  jury  acquit  in  accordance  jadgment  of 
with  the  view  taken  by  the  judge,  because  there  is  no  evidence  ^^lUiam8,  J. 
against  the  prisoner,  or  because  the  evidence  is  not  satisfactory, 
in  either  case  they,  in  truth,  acquit  for  want  of  suflScient  evidence 
to  convict.     It  is  manifestly  fallacious  to  make  the  opening  of 
counsel  the  test  on  the  question  of  what  is  ^^  the  act  or  transaction 
which  the  Crown  prosecutes?"    It  is  plain  that  the  court  is  not  at 
all  bound  by  the  statements  made  by  the  counsel  in  his  address. 
Suppoee,  in  the  present  case,  the  counsel  had  stated  that  the  last 
blow  was  the  mortal  one,  and  he  should  only  give  the  preceding 
blows  in  evidence  as  proof  of  the  animus  of  the  prisoners,  and  it 
had  turned  out  on  the  evidence  that  one  of  the  preceding  blows 
was  the  mortal  one,  and  the  last  one  had  not  at  all  conduced  to 
the  death,  could  the  prisoners  have  claimed  an  acauittal  of  the 
felony,  notwithstanding  it  was  proved  that  they  haa  inflicted  the 
mortal  blow  ?    Again,  suppose  the  counsel,  in  his  opening,  had 
omitted  in  his  statement  that  the  assaults  now  in  question  con- 
duced to  the  death,  and  had  merely  mentioned  them  as  proof  of 
the  animus  of  the  prisoners,  then  by  the  application  of  this  test 
(though  the  evidence  would  have  been  exactly  the  same),  these 
assaults  could  not  have  formed  a  part  of  the  '^  act  and  transaction 
which  the  Crown  prosecuted,"  and  the  prisoners  could  not  have 
been  convicted  of  them.     The  test  can  hardly  be  a  sound  one 
which  thus  makes  the  liability  of  a  prisoner  to  more  severe  punish- 
ment depend  on  the  inadvertence  or  discretion  of  counsel,  or  the 
accident  whether  the  evidence  for  the  Crown  is  or  is  not  prefaced 
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acquit. 


Reo.  v.  Bird   by  an  address  from  an  advocate.     The  material  point  of  time  is,  I 

Err  Uxor,     think,  at  the  close  of  the  evidence,  when  the  judge  has  to  perform 

1851.       *^®  duty  of  telling  the  jury  as  to  what  part  of  the  indictment  there 

is  a  case  for  their  consideration.   At  that  point  of  time,  at  the  trial 

1  vicL  c.  85,  Qf  the  former  indictment  in  the  present  case,  it  had  been  proved 
'— ittfreTw  ^7  ^^^  evidence  for  the  Crown,  that  the  homicide  imputed  by  the 
indictment,  including  an  assault,  had  been  committed.  In  my 
opinion,  this  demonstrated,  per  se^  that  the  act  or  transaction  which 
the  Crown  was  prosecuting  was  the  homicide  which  thus  appeared 
to  have  been  committed;  consequently,  I  think  the  prisoners  could 
not  have  been  legally  convicted  under  the  statute  of  any  assault 
which  was  not  included  in  that  transaction — in  other  woras,  which 
did  not  conduce  to  the  death.  I  may  add,  that  it  seems  to  be 
impossible  to  come  to  a  different  conclusion  without  overruling 
Reff,  V.  Phelps ;  for  overruling  which  case  I  have  found  no  good 
reason.  The  question  remains,  whether  the  conviction  on  the  pre- 
sent indictment  was  wrong  by  reason  of  the  mode  in  which  the 
case  was  left  to  the  jury.  I  incline  to  think  that  the  summing  up 
was  not  strictly  correct.  For,  notwithstanding  that  the  assaults 
did  not  in  any  way  conduce  to  the  death  of  the  deceased,  the  pri- 
soners might  have  been  in  jeopardy  of  being  convicted  of  them  on 
the  former  indictment,  but  for  the  proof  that  some  one,  unknown, 
had  committed  the  homicide  charged  against  the  prisoners,  which 
demonstrated  that  these  assaults  were  not  any  part  of  the  trans- 
action which  the  Crown  was  prosecuting.  The  question,  there- 
fore, which  was  submitted  to  the  jury  was  not  conclusive  of  the 
issue.     It  would  have  been  so  if  the  ruling  in  Meff,  v.  Crumpton 

i which  the  learned  judge  appears  to  have  followed,)  were  law. 
Jut  I  consider  that  case  to  have  been,  in  effect,  overruled  by 
Birch'' s  case.  Still,  I  am  of  opinion  that  the  conviction  was  right. 
I  think  the  learned  judge  correctly  laid  down  that  the  burthen  of 
proof  lay  on  the  prisoners,  who  were  to  establish  the  truth  of  their 
plea.  Now,  this  could  only  be  done  by  proving  that  they  were  in 
jeopardy,  on  the  former  indictment,  of  being  convicted  of  all  the 
assaults  included  in  the  latter.  But  the  evidence  adduced  (as  it 
is  stated  in  the  case  reserved,)  showed,  according  to  the  view  I 
have  taken  of  the  operation  of  the  statute,  that  they  were  not  in 
such  jeopardy.  I  think,  therefore,  that  they  failed  in  proof  of 
their  plea,  and  that  they  were  properly  convicted. 

Erle,  J. — In  this  case  the  question  turns  upon  the  construc- 
tion of  the  statute  1  Vict.  c.  85,  s.  11.  The  words  of  that  statute 
indicate  that  the  assault  in  the  conviction  should  be  the  assault 
included  in  the  supposed  felony,  and  the  cases  decide  that  a  convic- 
tion for  an  assault  unless  included  in  the  felony  in  law  as  connected 
therewith  in  fact,  would  be  wrong.  Thus,  upon  a  charge  of  felony 
in  attempting  to  discharge  a  loaded  pistol,  an  assault  by  blows  not 
involved  in  or  connected  with  the  presentation  of  the  pistol,  was 
held  not  to  be  included  by  law  in  the  charge :  {Reff.  v.  St.  George^ 
9  Car.  &  Marsh.)  So  where  an  indictment  for  a  burglary  with 
an  intent  to  ravish  contained  a  charge  of  an  assault  by  blows,  this 
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assault  was  held  not  to  be  Included  by  law  in  such  a  charge  of  Rbo.  v.  Bird 
burglary :  (Beff.  v.  WatMnSy  Car.  &  M.  264.)     So,  where  upon  a     ^t  Uxor. 
charge  of  rape  it  was  proved  that  the  prisoner  assaulted  at  one        1351, 
time,  and  that  another  man  committed  the  felony  at  another  time^        ^ — 
the  assault  by  the  prisoner  at  a  different  time  was  held  not  to  be  ^ \\^At^iit 
connected  in   fact   with  the  crime  charged:   (^Reg.  v.  Gutteridgey   '^Autrefois 
9  Car.  &  Marsh.)      So  upon  a  charge  of  murder^  an  assault  at  a       <KiT»^ 
different  time  from  that  when  the  fatal  blow  was  given  was  held 
not  to  be  connected  with  the  crime  charged :  {Reg.  v.  Phelps  and 
atkersy  1  Russell,  781.)      Also  where,  upon  the  same  charge  of 
murder,  there  was  some  evidence  that  the  prisoners  were  co- 
operating in  the  beating  that  caused  the  death,  it  was  left  to  the 
jury  to  say  in  effect  whether  the  acts  of  the  prisoners  had  conduced 
to  the  death.     If  yes,  the  prisoners  were  guilty  of  felony ;  if  no, 
they  were  not  guilty  altogether ;  the  evidence  of  the  assault  being 
equally  evidence  to  prove  the  felony :  {Reg.  v.  PkelpSy  Southan  arS. 
Smithy  1  Car.  &  M.  180.)      According  to  these   decisions,  the 
summing  up  of  the  learned  judge  now  under  consideration  was 
correct,  and  his  construction  of  the  statute  does  not  conflict  with 
the  principle  which  the  judges  laid  down  in  the  case  of  Reg.  v. 
Birch  (1  Denison,  185),  with  reference  to  the  facts  then  before 
them,  viz.,  that  the  assault  intended  by  the  statute  must  be  in- 
cluded in  the  indictment,  and  must  be  part  of  the  transaction  which 
is  prosecuted  as  a  felony.     In  that  case  there  was  evidence  of  the 
prosecutor  having  been  assaulted  and  robbed,  and  of  the  prisoner  Judgment  of 
Laving  taken  part  in  the  transaction  when  the  assault  and  supposed  ^'^^^  *^' 
robbery  occurred ;  but  the  proof  of  the  robbery  was,  in  the  opinion 
of  the  jury,  imperfect     Under  these  circumstances,  a  conviction 
for  an  assault,  which  upon  the  evidence  might  have  been  a  part  of 
the  felony  charged,  was  supported.     In  the  present  case  the  cause 
of  death  being  proved,  and  the  assaults  by  the  prisoner,  which 
were  in  evidence,  being  abo  proved  to  be  no  part  of  the  cause  of 
death,  and  the  cause  of  death  being  the  transaction  which  is  pro- 
secuted as  a  felony,  it  seems  to  me  that  the  assaults  cannot  be 
truly  said  to  have  been  part  of  the  transaction  which  is  so  pro- 
secuted.     The  intention  of  the  prosecutor  to  include  them  in  the 
indictment  is  not  alone  sufficient  to  support  a  conviction,  because 
that  intention  existed  in  the  cases  where  the  convictions  were 
excluded.      It  is  further  to  be  observed,  that  there  is  a  distinction 
between  the  charge   of  assault  in  cases  of  rape,  robbery  and 
felonious  wounding,  and  that  in  cases  of  homicide  by  assault.     In 
the  first  class,  the  charge   relates  to   one  transaction   which  is 
probably  a  felony,  and  the  assault  in  question  is  a  part  of  that 
transaction,  and  has  its  felonious  character   at   the   time  of  its 
committaL      In  tne  second  class,  upon  a  charge  of  homicide  by 
assault,  the  essence  of  the  crime  is  causing  death :  the  felonious 
nature  of  the  assault  arises  from  the  retrospective  effect  of  death ; 
and  in  many  cases  of  homicide  the  felony  is  equally  complete 
whether  death  was  within  the  intention  of  the  prisoner  at  the 
time  of  the  a^^sault  or  not.     If  the  assaults  and  death  stand  in  the 
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Bbo.  9.  BiBo  relation  of  cause  and  effect^  the  felony  is  proved ;  if  they  do  not, 

^^^o^     the  assaults  are  unconnected  with  the  felony  charged,  and  are  no 

1851.       ground  for  a  conviction  under  the  statute.      According  to  this 

- —        reasoning  the  statute  would  not  come  into  operation  in  cases  of 

^iv^Am^^  homicide  by  assault,  and  I  believe  it  was  not  intended  that  it 

^^Autrtfoii    should.    But  if,  after  the  decision,  this  reasoning  is  not  adopted  to 

oequiL       the  fiill  extent,  still  the  interests  of  public  justice  seem  to  me  to 

require  that  the  application  of  the  statute  should  be  restricted  to 

those  cases  only  of  homicide  where  the  subject  of  prosecution  is 

one  transaction,  and  where  the  death  is  attributed   to  a  single 

occasion  of  assault,  so  as  to  be  within  the  principle  laid  down  in 

By.  V.  Phelps.    It  is  important  for  public  justice  to  conduct  trials 

for  murder  with  unity  of  attention,  to  free  the  judge  from  the 

technicality  in  which  we  are  now  involved,  and  the  jury  from 

referring  the  evidence  to  three  alternatives — murder,  assault  and 

acquittal;  but  it  is  imperative  to  release  a  prisoner  on  such  a  trial 

from  liability  for  various  assaults.      If  he  is  liable  to  be  convicted, 

of  course  he  should  have  full  notice  and  opportunity  for  defence ; 

the  death  may  be  attributed  in  various  counts  to  various  assaults, 

sometimes  single,  sometimes  in  a  series.     If  the  prosecutor  is  found 

to  be  mistaken  in  supposing  the  assaults  conduced  to  the  death, 

and  the  prisoner  is  to  be  acquitted  of  felony,  it  is  contended  that 

he  must  then  be  acquitted  of  all  the  assaults  which  have  been 

proved ;  but  the  Legislature  cannot  have  intended  that  the  mistake 

Jadgment  of     of  the  prosccutor  should  justify  an  unfair  trial :  and  the  trial  would 

Erie,  J.  not  appear  to  me  to  be  fair,  if  the  prisoner,  when  defending  himself 

for  murder,  is  also  called  on  for  a  contingent  defence  against 

charges  for  several  alleged  assaults  in  the  course  of  several  weeks, 

some  of  which  may  be  open  to  contradiction,  others  to  justification, 

and  others  to  mitigation.      The  purpose  of  the  statute  was  to 

frevent  the  dela^  and  trouble  of  a  second  indictment  for  assault 
n  cases  of  homicide  by  several  assaults,  that  saving  would  be 
effected  by  a  sacrifice  of  justice,  and  that  construction  of  the  statute 
is  to  be  adopted  which  most  avoids  this  inconvenience.      The 
learned  judge  adopted  the  construction  of  the  statute  which  gives 
it  this  restricted  application,  and  his  summing  up  is  objected  to  on 
tiiat  account     But,  upon  the  grounds  above  stated,  the  objection, 
in  my  judgment,  fails,  and  the  summing  up  ought  to  be  sustained. 
Cbesswell,  J. — The  question  now  to  be  determined  arises  out 
of  the  enactment  in  I  Vict  c.  85,  s.  1 1,  ^^  That,  on  the  trial  of  any 
person  for  any  felony  whatever,  wherever  the  crime  chained  shall 
include  an  assault  against  the  person,  it  shall  be  lawful  for  the 
jury  to  acquit  of  uud  felony  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall  warrant 
such  finding."     The  crime  charged  means  the  felony  chaiged,  and 
that  must  be  of  such  a  nature  that  it  cannot  be  committed  without 
an  assault     If  the  crime  charged  does  not  necessarily  include  an 
assault,  I  conceive  that  the  case  cannot  be  brought  within  the 
isection  by  an  express  averment,  that  an  assault  was  committed. 
If  the  question  were  a  new  one,  and  I  had  been  called  upon  to 
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construe  the  enactment  without  reference  to  decided  cascB^  I  should  Rso.  v.  Bibd 
probably  have  been  of  opinion  that  it  was  intended  to  apply  to     "t  Uxor. 
those  cases  only  where  an  attempt  had  been  made  to  commit  a        ^gSL 

felony^  which  had  not  been  perfected;  and,  in  making  the  attempt,        

an  assault  had  been  committed.  But  it  has  been  Held  that  the  ^ ,^^*f *  ^\ 
statute  ought  not  to  have  so  limited  a  construction,  and  that  a  ''^Autn^ 
party  indicted  for  robbery  may  be  acquitted  of  that  felony  and  acguiL 
found  guilty  of  assault,  although  the  jury  negative  any  intention 
or  attempt  to  rob.  On  the  other  hand,  it  has  been  held  that  the 
enactment  ought  not  to  have  the  widest  application  of  which  the 
words  used  are  capable,  but  that  the  assault,  to  come  within  it, 
must  be  included  in  the  charge  on  the  face  of  the  indictment,  and 
also  be  part  of  the  *Wery  act  or  transaction  which  the  Crown  prose- 
cutes as  a  felony"  by  the  indictment.  Those  two  points  were  ruled 
by  the  unanimous  opinion  of  the  judges  in  Bea  v.  Birch  and  another 
(1  Den*  185.)  That  case  having  been  so  oecided,  it  is,  in  my 
judgment,  much  better  to  abide  by  it,  whatever  doubts  I  may 
entertain  as  to  the  construction  of  the  statute,  than  to  render  the 
criminal  law  uncertain,  by  re-opening  a  question  which  has  been 
decided  by  the  whole  body  of  judges.  If  the  decision  of  the  whole 
body  pronounced  one  year  may  be  overturned  the  next,  that 
reversal  may  again  be  overturned  the  following  vear;  and  such  a 
course  of  proceeding  would  brin^  the  whole  cnminal  law  into  a 
state  greatly  to  be  deplored.  I  tnerefore  abide  by  the  decision  in 
Beg.  V.  Birch  and  another ^  and  hold  that  the  assault  of  which  a  judgment  of 
party  may  be  convicted,  under  the  1  Vict  c.  85,  s.  11,  must  be  Cressweli,  J. 
part  of  the  *^  very  act  or  transaction  which  the  Crown  prosecutes  as  a 
felony,"  but  that  it  need  not  be  committed  in  attempting  to  commit 
the  felony  charged.  The  matter  to  be  determined  in  the  present  case 
then  is,  whether  the  assaults  for  which  the  Birds  were  indicted 
and  tried  before  the  learned  judge,  who  has  reserved  this  case  for 
consideration,  were  part  of  that  act  or  transaction  which  the  Crown 
prosecuted  as  a  felony  before  my  brother  Talfourd  on  a  former 
occasion.  If  they  were  part  of  that  transaction,  the  prisoners 
might  have  been  convicted,  and  they  cannot  be  tried  a  second  time 
for  the  same  offence ;  otherwise  the  present  conviction  is  right. 
On  this  part  of  the  case  also,  I  have  a  decision  of  the  whole  body 
of  judges  to  guide  me,  for  I  cannot  distinguish  the  case  of  Beg.  v. 
Fhelps  (2  Moo.  Cro.  C. ;  reported  also  in  1  Buss,  by  Mr.  Greaves) 
from  the  present.  In  that  case  Fhelps  was  indicted,  together  with 
two  others,  Southan  and  Smith,  for  the  murder  of  Overbury  by 
blows.  Evidence  was  given  that  Fhelps  had  struck  the  deceased 
more  than  once  and  knocked  him  down ;  but  other  evidence  was 
also  given,  which  showed  that  those  strokes  were  not  the  cause  of 
death,  and  that  Fhelps  had  gone  away  a  quarter  of  an  hour  or 
more  before  the  blow  was  given  to  which  the  death  of  the  deceased 
was  ascribed.  The  late  Mr.  Justice  Coltman  told  the  jury  that 
there  was  no  evidence  to  support  the  charge  of  murder  against 
Phelps,  but  that  they  might  nnd  him  guilty  of  assault,  which  they 
accondingly  did.     The  case  was  left  to  the  jury  on  the  chaise  of 
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Jadgment  of 
Erie,  J. 


Rmo.  9.  BiBD  relation  of  cause  and  effect^  the  felon j  is  proved ;  if  they  do  not, 
ET  Uxor.  ^^  assaults  are  unconnected  with  the  felony  charged,  and  are  no 
]g5j  ground  for  a  conviction  under  the  statute.  According  to  this 
—  reasoning  the  statute  would  not  come  into  operation  in  cases  of 
\u^jli^  homicide  by  assault,  and  I  believe  it  was  not  intended  that  it 
^-^Autrffoia  should.  But  if,  after  the  decision,  this  reasoning  is  not  adopted  to 
the  full  extent,  still  the  interests  of  public  justice  seem  to  me  to 
require  that  the  application  of  the  statute  sliould  be  restricted  to 
those  cases  only  of  homicide  where  the  subject  of  prosecution  is 
one  transaction,  and  where  the  death  is  attributed  to  a  single 
occasion  of  assault,  so  as  to  be  within  the  principle  laid  down  in 
Beff,  V.  Phelps.  It  is  important  for  public  justice  to  conduct  trials 
for  murder  with  unity  of  attention,  to  free  the  judge  from  the 
technicality  in  which  we  are  now  involved,  and  the  jury  from 
referring  the  evidence  to  three  alternatives — murder,  assault  and 
acquitted ;  but  it  is  imperative  to  release  a  prisoner  on  such  a  trial 
from  liability  for  various  assaults.  If  he  is  liable  to  be  convicted, 
of  course  he  should  have  full  notice  and  opportunity  for  defence ; 
the  death  may  be  attributed  in  various  counts  to  various  assaults, 
sometimes  single,  sometimes  in  a  series.  If  the  prosecutor  is  found 
to  be  mistaken  in  supposing  the  assaults  conduced  to  the  death, 
and  the  prisoner  is  to  be  acquitted  of  felony,  it  is  contended  that 
he  must  then  be  acquitted  of  all  the  assaults  which  have  been 
proved ;  but  the  Legislature  cannot  have  intended  that  the  mistake 
of  the  prosecutor  should  justify  an  unfair  trial :  and  the  trial  would 
not  appear  to  me  to  be  fair,  if  the  prisoner,  when  defending  himself 
for  murder,  is  also  called  on  for  a  contingent  defence  against 
chaises  for  several  alleged  assaults  in  the  course  of  several  weeks, 
flome  of  which  may  be  open  to  contradiction,  others  to  justification, 
and  others  to  mitigation.      The  purpose  of  the  statute  was  to 

frevent  the  delay  and  trouble  of  a  second  indictment  for  assault 
n  cases  of  homicide  b^  several  assaults,  that  saving  would  be 
effected  by  a  sacrifice  of  justice,  and  that  construction  of  the  statute 
is  to  be  adopted  winch  most  avoids  this  inconvenience.  The 
learned  judge  adopted  the  construction  of  the  statute  which  gives 
it  this  restricted  application,  and  his  summing  up  is  objected  to  on 
that  account  But,  upon  the  grounds  above  stated,  the  objection* 
in  my  judgment,  fails,  and  the  summing  up  ought  to  be  sustained. 
Cbesswell,  J. — The  question  now  to  be  determined  arises  out 
of  the  enactment  in  I  Vict,  c  85,  s.  11,  "  That,  on  the  trial  of  any 
person  for  any  felony  whatever,  wherever  the  crime  charged  shfdl 
include  an  assault  against  the  person,  it  shall  be  lawfiu  for  the 
jury  to  acquit  of  the  felony  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall  warrant 
such  finding."  The  crime  charged  means  the  felony  charged,  and 
that  must  be  of  such  a  nature  that  it  cannot  be  committed  without 
an  assault  If  the  crime  charged  does  not  necessarily  include  an 
assault,  I  conceive  that  the  case  cannot  be  brought  within  the 
section  by  an  express  averment,  that  an  assault  was  committed. 
If  the  question  were  a  new  one,  and  I  had  been  called  upon  to 


CRIMINAL   LAW   CASES.  69 

construe  the  enactment  without  reference  to  decided  cases^  I  should  Reo.  v.  Bird 
probably  have  been  of  opinion  that  it  was  intended  to  apply  to     ^J^^ 
those  cases  only  where  an  attempt  had  been  made  to  commit  a       xg5x. 

felony^  which  had  not  been  perfected;  and,  in  making  the  attempt,        

an  assault  had  been  committed.  But  it  has  been  Held  that  the  ^  X^f^^ 
statute  ought  not  to  have  so  limited  a  construction,  and  that  a  ''^AutrefitM 
party  indicted  for  robbery  may  be  acquitted  of  that  felony  and  aegmL 
found  guilty  of  assault,  although  the  jury  negatiye  any  intention 
or  attempt  to  rob.  On  the  other  hand,  it  has  been  held  that  the 
enactment  ought  not  to  have  the  widest  application  of  which  the 
words  used  are  capable,  but  that  the  assault,  to  come  within  it, 
must  be  included  in  the  charge  on  the  face  of  the  indictment,  and 
•Iso  be  part  of  the  **  very  act  or  transaction  which  the  Crown  prose- 
cutes as  a  felony"  by  the  indictment.  Those  two  points  were  ruled 
by  the  unanimous  opinion  of  the  judges  in  Bea  v.  Birch  and  another 
(1  Den.  185.)  That  case  having  been  so  oecided,  it  is,  in  my 
judgment,  much  better  to  abide  bv  it,  whatever  doubts  I  may 
entertain  as  to  the  construction  of  the  statute,  than  to  render  the 
criminal  law  uncertain,  by  re-opening  a  question  which  has  been 
decided  by  the  whole  body  of  judges.  If  the  decision  of  the  whole 
body  pronounced  one  year  may  be  overturned  the  next,  that 
reversal  nmy  again  be  overturned  the  following  vear;  and  such  a 
course  of  proceeding  would  bring  the  whole  cnminal  law  into  a 
state  greatly  to  be  £plored.  I  therefore  abide  by  the  decision  in 
Beff.  V.  Birch  and  another ^  and  hold  that  the  assault  of  which  a  judgment  of 
party  may  be  convicted,  under  the  1  Vict  c.  85,  s.  11,  must  be  Cresawdi,  J. 
part  of  the  *'  very  act  or  transaction  which  the  Crown  j^rosecutes  as  a 
felony,"  but  that  it  need  not  be  committed  in  attempting  to  commit 
the  felony  charged*  The  matter  to  be  determined  in  the  present  case 
then  is,  whether  the  assaults  for  which  the  Birds  were  indicted 
and  tried  before  the  learned  judge,  who  has  reserved  this  case  for 
consideration,  were  part  of  that  act  or  transaction  which  the  Crown 
prosecuted  as  a  felony  before  my  brother  Talfourd  on  a  former 
occasion.  If  they  were  part  of  that  transaction,  the  prisoners 
might  have  been  convicted,  and  they  cannot  be  tried  a  second  time 
for  the  same  offence ;  otherwise  the  present  conviction  is  right. 
On  this  part  of  the  case  also,  I  have  a  decision  of  the  whole  body 
of  judges  to  guide  me,  for  I  cannot  distinguish  the  case  of  /2ey«  v. 
Fhelps  (2  Moo.  Cro.  C. ;  reported  also  in  1  Buss,  by  Mr.  Greaves) 
from  the  present.  In  that  case  Fhelps  was  indicted,  together  with 
two  others,  Southan  and  Smith,  for  the  murder  of  Overbury  by 
blows.  Evidence  was  given  that  Fhelps  had  struck  the  deceased 
more  than  once  and  knocked  him  down ;  but  other  evidence  was 
also  given,  which  showed  that  those  strokes  were  not  the  cause  of 
death,  and  that  Fhelps  had  gone  away  a  quarter  of  an  hour  or 
more  before  the  blow  was  given  to  which  the  death  of  the  deceased 
was  ascribed.  The  late  Mr.  Justice  Coltman  told  the  jury  that 
there  was  no  evidence  to  support  the  charge  of  murder  against 
Phelps,  but  that  they  might  nnd  lum  guilty  of  assault,  which  they 
acconiingly  did.     The  case  was  left  to  the  jury  on  the  charge  of 
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Beg.  v.  Bibi>   Diurder  as  to  the  other  two  prisoners,  and  they  were  altogether 

ET  Uxor,     acquitted.     The  propriety  of  the  conviction  of  Phelps  was  reserved 

^777        for  the  opinions  of  the  judges,  who  I?eld  that,  as  the  assault  proved 

.*        did  not  form  a  constituent  part  of  the  greater  charge  of  felony,  but 

1  Vict.c.S5,  was  a  distinct  and  separate  assault,  the  conviction  was  wrong. 
''^Au^f^*  They  therefore  decided  that  the  assault  so  committed  by  Phelps  was 
acquii.  ^ot  part  of  the  ^*  act  or  transaction  "  which  the  Crown  prosecuted 
as  a  felony  by  that  indictment.  Here,  the  Birds  were  shown  to 
have  committed  various  assaults,  but  the  evidence  negatived  their 
being  the  cause  of  the  death  of  Mary  Ann  Parsons,  which  was 
ascribed  to  a  blow  inflicted  at  a  subsequent  time,  and  the  party 
who  inflicted  it  could  not  be  ascertained,  whereupon  the  judge  told 
the  jury,  and  in  my  opinion  rightly,  that  there  was  no  evidence  to 
establish  the  charge  of  murder  against  the  prisoners,  and  the  evi- 
dence then  given  showed  that  the  assaults  proved  to  have  been 
committed  by  the  Birds  were  not  part  of  the  act  or  transaction 
prosecuted  in  that  case.  Feeling,  therefore,  that  the  case  of  Re^, 
V.  Pi^e^5  cannot  be  distinguishable  from  the  present,  and  that  it 
was  decided  by  the  whole  body  of  judges  for  the  reason  given 
above,  I  should  think  it  right  to  act  upon  it  as  a  binding  authority, 
even  if  I  doubted  the  propriety  of  the  decision :  but  it  seems  to 
me  to  be  correct.  The  "  act  or  transaction  "  which  the  Crown  pro- 
secuted by  the  indictment  for  murder  preferred  against  the  Birds, 
was  the  act  of  killing  Mary  Ann  Parsons,  "  of  malice  aforethought. 
Judgment  of  ^7  blows."  The  indictment  did  not  describe  the  particular  blows 
Cressweli,  J.  by  which  the  death  was  ocasioned,  and  it  was  competent  to  the 
Crown  to  give  evidence  of  any  blows  given  by  the  prisoner,  and 
to  endeavour  to  show  that  they  were  the  cause  of  death.  But  still 
the  "transaction"  prosecuted  was  the  death,  and  the  means  by  which 
it  was  occasioned,  and  when  the  evidence  showed  that  the  death 
was  occasioned  by  a  particular  blow,  and  that  the  others  before 
proved  were  not  part  of  the  same  transaction,  but  wholly  distinct 
and  independent  of  it,  the  judge  who  tried  the  prisoners  was  bound 
to  withdraw  them  from  the  consideration  of  the  jury  on  the  charge 
of  murder,  and,  as  in  Phelps^s  case,  a  conviction  of  those  assaults 
would  have  been  wrong.  Nor  can  I  discover  that  this  view  of  the 
subject  is  inconsistent  with  JRe^,  v.  Birch  and  other  cases,  where  it 
has  been  held  that  although  the  evidence  fails  to  show  that  the 
supposed  felony  prosecuted  by  the  indictment  has  been  committed 
at  all,  nevertheless  the  party  charged  may  be  convicted  of  an 
assault,  for  it  may  be  ascertained  by  evidence  what  is  the  transac- 
tion really  prosecuted,  exemptor  gratia  indictments  for  rape,  evi- 
dence, assault,  indecent  liberties,  an  apparent  attempt  to  commit 
the  crime  charged  but  no  completion  of  it.  The  transaction 
•  is  ascertained,  and  an  assault  being  part  of  it,  comes  within  1  Vict, 

c.  85,  s.  11,  So  in  the  case  of  an  indictment  for  robbery,  as  in 
Reg.  V.  Birch,  if  there  were  evidence  of  one  assault  and  nothing 
more,  that  would  appear  to  be  the  transaction  prosecuted.  But 
assume  the  evidence  to  be  of  an  assault,  and  afterwards  another 
and  independent  assault,  and  on  this  latter  occasion  money  lost. 
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the  latter  would  appear  to  be  the  real  transaction  prosecuted,  and  Reo.  o.  Bird 
the  party,  if  acquitted  of  the  latter  transaction,  could  not  be  found     i=tUxor. 
guilty  of  the  first  and  independent  assault,     I  think,  therefore,        is5i, 
that,  upon  principle  and  authority,  I  am  bound  to  say  that  the   ,    ' — 
present  conviction  IS  nght.  $.n—A»iatdt 

WiGHTMAN,  J. — The  question  in  this  case,  in  substance  is,  —AutrefoU 
whether  the  prisoners  upon  their  trial  before  my  brother  Talfourd,  ocquit 
on  an  indictment  which  charged  them  with  murder,  could  have 
been  found  guilty  under  the  11th  section  of  1  Vict-  c.  85,  of  an 
assault  charged  against  them  by  the  indictment  subsequently  pre- 
ferred against  them,  and  to  which  they  have  pleaded  autrefois 
acquit.  The  words  of  the  statute  are :  "Be  it  enacted,  that  on  the 
trial  of  any  prisoner  for  any  of  the  offences  hereinbefore  mentioned, 
or  for  any  felony  whatever,  where  the  crime  charged  shall  include 
an  assault  against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shidl  warrant  such 
finding."  It  is  perfectly  clear  that  this  clause  was  not  intended  to 
apply  to  any  assault  in  fact  proved  against  the  prisoner  upon  a 
trial  for  felony,  including  assaults,  though  totally  unconnected  in 
time,  place,  or  circumstance,  with  the  felony  charged ;  and  from 
the  time  of  the  passing  of  the  statute,  its  application  has  come  into 
question  in  a  great  many  cases,  and  there  are  dicta  and  decisions 
of  individual  judges  which  is  not  easy,  and  which,  indeed,  it 
may  be  impossible,  wholly  to  reconcile.  But  I  do  not  think  it  Jad^ment  of 
necessary  or  expedient  to  refer  to  more  than  four  cases,  two  of  ^'S^^"*°"^' 
which  have  come  under  the  consideration  of  all  the  judges,  and 
two  others  of  which,  though  only  expressing  the  opinion  of  indi- 
vidual judges,  agree  so  exactly,  it  appears  to  me,  in  principle,  as 
to  the  instances  in  which  the  statute  may  be  applied,  with  the  two 
cases  that  have  come  before  all  the  judges,  that  I  cite  them  as 
additional  authorities  for  the  construction  to  which  I  have  arrived 
in  the  present  case.  The  cases  to  which  I  refer  are  Reff,  v.  Phelps, 
and  Reff.  v.  Birch,  before  all  the  judges ;  and  Reff.  v.  St.  Georffe, 
before  my  brother  Parke ;  and  Reg.  v.  Crumpton,  before  my 
brother  Patteson.  These  cases,  differing  in  some  respects  and 
circumstances,  all  agree  in  the  principle  upon  which  the  statute  is 
to  be  applied,  that  prisoners  could  only  be  found  guilty  under  the 
act  of  Parliament  of  the  immediate  act  which  was  involved  in  and 
formed  part  of  the  act  or  transaction  which  was  charged  as  a 
felony  in  the  indictment.  This,  indeed,  was  stated  in  terms  by 
my  brother  Parke,  in  the  case  of  Reff.  v.  St.  Georffe^  in  which  he 
referred  to  the  former  case  of  Reff.  v.  Gutteridffe,  to  the  same  effect, 
and  to  the  opinion  of  my  brother  Patteson  in  Reff.  v.  Crumpton, 
and  is  the  opinion  of  all  the  judges  expressed  in  Reff.  y.  Birchy 
and  Reg.  v.  Phelps.  Assuming  then,  that  the  principle  upon 
which  the  question  whether  prisoners  charged  with  felony,  inclu- 
ding an  assault,  can  be  acquitted  of  the  felony  and  be  convicted  of 
the  assault,  is  settled  by  the  cases  to  which  I  have  referred,  it 
only  remains  to  apply  that  principle  to  the  present  case.     The 
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Rbo.  0.  BiBD  prisoners  are  charged  upon  this  indictment,  with  the  mnrder  of 

ictUxob.     Mary  Ann  Parsons,  by  beating  and  striking  at  different  times,  as 

1851.        stated  in  the  indictment.     The  act  or  transaction  charged  against 

y~~        them  as  a  felony  was  the  assaulting  and  beating,  which  caused  the 

,.  iillAttmOt  death  of  Mary  Ann  Parsons.     The  death  was  proved  by  the  pro- 

-^Autrt/oU  secutor  to  have  been  wholly  caused  by  a  blow  given  very  shortly 
acqidt.  before,  or  on  the  4th  of  January,  1850,  but  as  there  was  no  evi- 
dence that  that  blow  was  inflicted  by  either  of  the  prisoners,  they 
were  acquitted  of  the  felony  with  which  they  were  charged :  but 
it  was  proved  in  the  course  of  the  trial  that  on  several  da^s  and 
occasions  before  the  day  when  the  fatal  blow  was  given,  the  prisoners 
had  assaulted  and  beaten  the  deceased ;  but  those  assaults  were  quite 
distinct  and  independent  of  the  act  or  transaction  which  caused  the 
death,  which  was  the  felony  charged.  It  is  true  that  the  felony  is 
charged  to  have  been  committed  by  beating,  and  that  the  deceased 
did  die  by  beating,  and  that  the  prisoners  were  proved  to  have  beaten 
her,  but  the  assaults  and  beatings  proved  against  them  did  not  form 
part  of  the  act  or  transaction  which  was  charged  as  a  felony  in  the 
indictment  (which  was  the  assault  or  beating  which  actually  caused 
the  death)  as  appeared  by  the  evidence  in  support  of  the  charge  of 
felony  against  the  prisoners.  The  Crown  prosecuted  in  respect  of 
the  assaults  and  blows  which  caused  the  death,  and  they  proved  that, 
at  the  particular  time,  a  blow  was  inflicted  by  some  one  which  did 
cause  the  death  of  the  deceased,  it  was  that  blow,  and  that  blow 

Jodpnent  of  Quiy  which  caused  the  death,  and  was  in  fact,  as  appeared  b^  the 
>K  "**"*  •  evidence  before  the  court,  the  act  which  was  charged  as  felonious. 
The  prisoners  were  not  proved  to  have  committed  that  act ;  nor 
were,  any  of  the  assaults  or  beatings  proved  against  them,  nor  were 
they  a  part  of  the  transaction  which  the  Crown  proved  to  be  the 
cause  of  the  death.  They  were  therefore  not  involved  in,  nor  did 
they  form  part  of  the  act  or  transaction  which  was  charged  as 
felony  in  the  indictment.  In  the  case  of  Reff.  v.  Birch  and  otkersy 
the  prisoners  were  indicted  for  feloniously  assaulting  and  robbing 
the  prosecutor  with  violence.  The  evidence  proved  that  the  pro- 
secutor was  attacked  by  several  persons,  and  knocked  down,  and 
that  the  prisoner  was  seen  to  strike  him  while  upon  the  ground, 
with  other  persons  about  him,  also  misusing  him :  but,  by  reason 
of  the  absence  of  the  prosecutor  the  charge  of  felony  was  not  sup- 
ported, but  the  prisoner  was  convicted  of  assault  under  the  statute, 
and  they  held  rightly,  because  the  assault  formed  part  of,  and  was 
involved  in,  the  act  or  transaction  which  was  charged  as  a  felony 
in  the  indictment.  It  was  dear  that  it  was  then,  at  that  time, 
that  the  felony  charged  in  the  indictment  was  committed,  if  com- 
mitted at  aU,  and  the  assault  formed  part  of  that  transaction,  and 
was  involved  in  it.  The  distinction  between  that  and  the  present 
case  appears  to  me  most  clear.  If  in  the  present  case  it  had 
appeared  that  at  the  time  the  mortal  injury  was  received,  the  pri- 
soners were  with  the  deceased,  and  had  assaulted  and  beaten  ner 
immediately  before  the  death,  if  that  evidence  raised  a  doubt 
whether  the  mortal  injury  was   occasioned   by  the   blows   then 
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inflicted  by  the  prisoners,  or  by  a  fall  which  might  be  attributed  Reg.  v.  Bibd 
to  accident,  and  on  that  ground  the  jury  had  acquitted  the  pri-     iw  Uxob. 
soners  of  the  felony,  I  should  think  that  they  might  have  been        [^^ 

convicted  of  assault  under  the  statute ;  for  in  that  case  the  assault        

proved  would  have  been  involved  in,  and  formed  part  of,  the  act   ^X*^?'^^ 
or  tiunsaction  charged  as  a  felony  in  the  indictment,  and  prose-  ''^AtOr^h^ 
cuted  as  connected  with  it.  Though  the  evidence  failed  to  establish       acquU, 
it  as  a  felony,  it  was  the  only  transaction  which  was  intended  to 
be  charged  as  such.     If  that  was  not  felonious^  in  that  case  there 
would  be  no  other,  for  the  assaults  in  question  were  wholly  uncon- 
nected with  the  intent  of  the  transaction,  which  was  proved  on  ' 
the  part  of  the  prosecution  to  have  caused  the  death  of  the 
deceased,  and  which  was  the  felony  charged  against  the  prisoners, 
and  of  which  they  might  have  been  found  guilty  if  they  could 
have  been  proved  to  have  been  acting  in  it.     I  may  observe  that 
the  issue  taken  by  the  replication  to  the  plea  of  autrefois  acquit  is, 
that  the  prisoners  were  not  upon  the  former  trial  acquitted  of  the 
felony  of  murder,  including  the  same  identical  assaults  charged  in 
the  second  indictment.     For  the  reasons  I  have  given,  it  appears 
to  me  that  the  felony  of  murder  charged  in  the  first  indictment 
did  not  include  the  same  identical  assaults  charged  in  the  second 
indictment.     The  learned  commissioner,  in  charging  the  jury,  told  ' 
them  that  if  they  were  satisfied  that  there  were  several  distinct 
and  independent  assaults,  some  or  any  of  which  did  not  in  any 
way  conduce  to  the  death  of  the  deceased,  it  would  be  their  duty  judgment  of 
to  find  a  verdict  for  the  Crown.     This,  perhaps,  is  hardly  correct  Wightman,  J. 
in  part,  as  the  question  is  not  whether  the  assault  actually  con- 
duced to  the  death  of  the  deceased,  but  whether  it  was  part  of  the 
very  act  or  transaction  which  was  charged  as  felony  in  the  indict- 
ment.    But  this  is  not  a  case  for  a  new  trial ;  and  the  question 
substantially  is  whether,  notwithstanding  the  defect,  if  it  be  one, 
the  verdict  is,  under  all  the  circumstances,  right.     The  charge  of 
the  learned  commissioner,  directing  the  jury  to  the  main  pointy 
whether  the  assaults  were  distinct  and  independent  assaults^  dearly 
meaning  distinct  and  independent  of  that  which  was  involved  in, 
and  formed  part  of,  the  act  or  transaction  charged  as  felony  by  the 
prosecution,  seems  to  me  to  be  perfectly  correct  to  that  extent, 
and  it  would  be  too  much  to  set  aside  a  verdict  fuUy  warranted  by 
evidence,  because,  upon  a  critical  examination  of  the  Judge  s 
charge,  there  may  have  been  a  partial  defect,  the  charge  m  sub- 
stance being  correct.     Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  prisoners  could  not,  consistently  with  the  principle  which 
I  have  already  stated,  have  been  convicted  upon  the  first  indict- 
ment of  those  assaults  which  were  the  subject  of  the  second,  and 
that  the  verdict  which  has  been  found  for  the  Grown  is  right 

COLEBIDGE,  J. — I  have  considered  this  case  with  all  the  atten- 
tion which  the  known  conflict  of  opinions  upon  it  among  the  judges 
made  it  proper  for  me  to  bestow,  and  although  I  cannot  say  that  I 
have  arrived  at  a  conclusion  free  from  all  doubt,  yet  upon  the 
whole  I  think  that  the  conviction  was  right.  The  question  depends 
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Reo.  v.  Bird  on  tho  true  construction  to  be  put  upon  the  words  of  the  statute 
ET^JxoR.     |.jjg^^  Q^  ic  ^i^Q  j-pjg^i  Qf  ^j^j  person  for  any  felony  whatsoever,  when- 

1851.  ever  the  crime  charged  shall  include  an  assault  against  the  person, 
: —  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find 
sAi^Asstnit  *  ^'CJ'^iict  of  guilty  of  assault  against  the  person  indicted,  if  the 
—Autrefois  evidence  shall  warrant  such  finding."  These  words  are  very 
«^*^*  general,  and  yet  as  justice  requires;  so  I  think  from  the  very 
words,  if  closely  examined,  some  limitations  will  be  found  clearly 
implied  upon  their  generality,  and  these  it  will  be  right  to  point 
out.  First,  I  remark  the  change  of  language  from  "  felony"  to 
•  "  crime  charged ;"  the  first  points  to  the  species,  the  second  to  the 
individual  case,  and  that  case  must  be  "charged,"  that  is,  expanded 
in  statement  on  the  indictment.  The  statute,  therefore,  applies 
only  where  the  individual  crime,  being  a  felony  in  itself  involving 
an  assault,  shall,  as  it  is  charged  on  the  face  of  the  indictment, 
include  an  assault  on  the  person,  and  the  whole  charge  will  be 
compounded  of  the  assault,  and  all  those  circumstances,  whether 
of  act,  intent,  or  consequences,  which  go  to  make  the  felony  com- 
plete ;  these,  with  the  former,  altogether  making  one  whole.  The 
statute  then  proceeds  to  say,  that  in  such  case  the  jury  may 
^^  acquit  of  the  felony"  and  find  a  verdict  of  "  guilty  of  assault." 
Whether  this  means  that  they  may  first  acquit  of  the  whole  charge 
as  preferred,  and  then  looking  at  the  facts  composing  it,  select  one 
and  find  the  prisoner  guilty  of  the  assault  as  a  new  charge,  or  only 
Judgment  of  that  they  may  acquit  of  the  felonious  part  of  the  charge  and  con- 
Colendge,  J.  ^^^  ^f  ^j^^  assault  which  formed  the  other  part,  is  immaterial,  for 
in  either  way  the  assault  of  which  they  find  guilty  must  clearly 
have  been  that  which  was  involved  in  and  made  part  of  the  one 
entire  crime  charged  on  the  face  of  the  indictment.  No  one  read- 
ing the  section,  and  at  all  accustomed  to  the  rules  of  legal  inter- 
pretation, would  suppose  that  any  independent  assault,  though 
receivable  in  evidence  it  may  be,  as  conducting  to  the  proof  of  the 
prisoner's  guilt,  could  be  made  the  subject  of  the  verdict ;  that 
would  be  to  convict  the  prisoner  of  an  offence  with  which  he  had 
never  been  charged,  against  which  he  had  never,  in  fact,  defended  him- 
self, and  which  he  could  not  be  supposed  to  be  prepared  to  do.  Thus 
far  seems  clear.  But  a  further  question  is  raised  upon  the  words 
"  acquit  of  the  felony."  An  acquittal  may  take  place  where  one 
prisoner  only  is  charged,  either  because  the  proof  fails  to  show 
that  any  felonious  act  has  been  committed,  or  because  the  act, 
appearing  to  be  felonious,  is  not  brought  home  to  the  prisoner, 
and  where  more  than  one  prisoner  is  charged.  Also,  because  he 
is  not  proved  to  have  taken  part  in  the  act  which,  as  to  all  or  some 
of  those  charged  with  him,  is  found  to  be  felonious.  The  statute 
does  not,  in  terms,  regard  these  distinctions,  nor  do  I  think  it  mate- 
rial to  follow  them  out,  because,  if  they  at  all  affect  the  application 
of  the  statute — that  is,  if  the  statute  does  not  apply  to  all  cases  of 
acquittal,  but  only  to  some,  it  will  be  found,  I  am  convinced,  if 
the  inquiry  be  followed  out,  to  depend  on  this — whether  on  the 
given  ground  of  acquittal  the  assault  could  or  could  not  be  part  of 
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the  whole  crime  charged  as  felonious.    It  seems  to  me^  too^  I  own,   Bbo.  v.  Bird 
that  to  make  this  directly  the  test  of  the  applicability  of  the  sta-     "t^Uxob. 
tate,  leads  to  a  more  technical,  or  if  it  be  thought  a  fitter  expres-        issi. 
sion,  a  more  strictly  scientific  rule  of  construction  than  is  proper        - — 
for  the  occasion;  for  I  conceive  it  clear  that  the  statute  was  framed  gu^['Af^ii 
to  meet  a  commonly  occurring  evil  of  the  entire  escape  from    '^Autr^oit 
punishment  of  one  who  was  clearly  guilty  of  a  part  of  the  charge       acquU. 
because  he  was  not  found  guilty  of  the  whole ;  and  that  in  framing 
their  remedy  for  this  the  framers  were  not  careful  to  observe  the 
precise   conditions  of  the   existing  criminal   law.      Indeed,   the 
remedy  is  founded  on  an  avowed  innovation  upon  it.     Whether 
this  might  have  been  avoided^  or  had  better  have  been  avoided,  is 
not  the  question.     Our  duty  is  to  interpret  the  statute  as  we  find 
it,  and  bearing  this  in  mind  in  order  the  better  to  fulfil  its  intents. 
But  recurring  to  that  which  I  consider  the  true  and  the  more 
expedient  test,  whether  in  any  given  case  a  party  acquitted  of 
felony  may  be  found  guilty  of  assault,  the  test,  namely,  whether 
the  assault  of  which  it  is  proposed  to  find  him  guilty  formed  part 
of  the  whole  crime  charged  is  felonious,  the  question  still  arises — 
How  are  you  practically  to  ascertain  that  ?     And  here  I  think  it 
most  convenient  to  introduce  the  case  of  JReff,  v.  Edward  Birch 
and  Hardy ^  because  the  resolution  in  that  case  brings  us  down  to 
that  point  in  the  inquiry  at  which  I  have  now  arrived.     "  The 
judges  there  are  reported,"  according  to  the  manuscript  note  of 
my  brother  Parke,  "  to  have  thought  that  the  enactment  was  not  Judgment  of 
to  be  confined  to  cases  where  the  prisoner  committed  an  assault  ^<>i*"^««»  J- 
in  the  prosecution  of  an  attempt  to  commit  a  felony,  nor  was  it  to 
be  extended  to  all  cases  in  which  the  indictment  for  a  felony  on 
the  &ce  of  it  charged  an  assault.     But  they  were  of  opinion  that, 
in.order  to  convict  of  an  assault  under  the  section,  the  assault  must 
be  included  in  the  charge  on  the  face  of  the  indictment,  and  also  be 
part  of  the  very  act  or  transaction  which  the  Crown  prosecutes  as  a 
felony  by  the  indictment."     The  rule  here  laid  down  is  the  same  to 
whicnamere  consideration  of  the  statute,  unaided  by  any  decisions, 
would  have  brought  me.    But  then  arises  the  question,  now  in  any 
given  case  it  is  to  be  ascertained  whether  the  assault  on  which  the 
verdict  is  to  be  allowed  to  pass  was  '*  included  in  the  charge  and 
in  the  face  of  the  indictment,"  and  also  ^^  whether  it  be  part  of  the 
very  act  or  transaction  which  the  Crown  prosecutes  as  a  felony 
by  the  indictment."     The  generality  of  the  language  of  our  in- 
dictments makes  it  impossible  to   determine  the  first  question 
merely  by  looking  to  the  face  of  the  instrument.     We  can  learn 
no  more  from  that  than  whether  any  assault  is  charged  or  not — 
what  assault,  when,  where,  and  how  committed,  all  particulars,  in 
short,  from  which  identification  of  charge  and  proof  as  to  specific 
assaults  could  be  made  out,  are  left  entirely  unascertained  by  that. 
A  state  of  things  at  first  sight  difficult  to  reconcile  with  the  theory 
of  pleadings,   however  little  inconvenience  it  may  be  found  to 
work  in   practice.     Again,   it   would   not  be   right  to  let  the 
determination  of  the  second  question  depend  upon  the  opening 
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Rbo.  V,  BiBD   speech  of  the  connsel  for  the  Crown,  nor  on  the  course  he  maj 

vr^xoR.    pursue  in  conducting  his  case:   often  there  is  no  opening  speech; 

1851.       often  there  are  no  counsel  for  the  Crown.    But  assuming  there 

—        were  both  in  all  cases,  it  could  not  be  left  to  the  counsel  merely 

BU^la^i  ^y  statuig  *be  assault  in  the  opening,  or  offering  evidence  of  it  in 
-^Autrtfim  the  course  of  his  proof  to  make  the  prisoner  liable  to  a  verdict  for 
tusquU,  it,  unless  the  circumstances  were  such  as  really  brought  it  within 
the  scope  of  the  statute.  It  seems  to  me,  however,  I  own,  that 
there  is  more  seeming  than  real  difficulty  in  a  practical  application 
of  the  rule  as  it  is  laid  down  in  BircKs  case.  In  the  first  place, 
the  indictment  must  be  supposed  to  have  alleged  an  assault  or 
assaults  (it  is  immaterial  which),  and  one  or  more  must  be  supposed 
to  have  been  given  in  evidence.  It  must  be  supposed,  too,  that 
when  the  evidence  is  closed,  the  judge  by  the  light  that  it  affords^ 
will  have  been  enabled  to  see  what  ^'act  or  transaction"  it  is  which 
it  has  been  intended  to  ^'prosecute  as  a  felony  by  the  indictment" 
(for  that  which  he  has,  in  fact,  attempted  to  .substantiate,  the 
counsel  must  be  taken  to  have  intended  to  prosecute),  and  with 
that  knowledge  how  shall  the  judge  have  any  difficulty  in  seeing 
whether  there  is  any  evidence  to  connect  the  assault  or  assaults 
proved  with  the  felonious  act  or  transaction  which  it  has  been 
sought  to  prove  ?  It  is  the  province  of  the  judge  on  all  trials  to 
determine  whether  there  is  any  evidence  to  prove  an  issue,  and 
the  connexion  I  now  speak  of  is  in  the  nature  of  an  issue.    If  there 

Judorment  of     be  evidence,  the  question  for  the  jury  will  be,  do  they  believe 

Coiendge,  J.     j|.^  ^jy^  ^^  ^{^^  fg^^  of  the  assault? — and  if  they  believe  both,  the 

prisoner  will  be  found  guilty  under  the  statute.  Of  course,  what 
the  nature  and  extent  of  the  connexion  must  be  to  satisfy 
the  statute;  what  the  evidence  as  regards  time,  place,  intent, 
or  other  circumstance  to  make  it  out,  the  judge  would  have 
to  point  out  to  the  jury.  If  there  be  in  the  judge's  opinion 
no  such  evidence,  this  matter  could  never  ^o  to  the  jury. 
Every  case  of  this  kind  supposes  an  acquittal  of  the  prisoner  of  the 
felony  charged,  but  it  has  been  thought  that  distinctions  may  arise 
according  to  the  ground  of  acquittal.  Now,  this  may  be  either 
because  the  jury  think  no  felonious  act  has  been  committed  at  all, 
as  that,  in  case  of  murder,  the  deceased  has  died  from  natural 
causes ;  or  in  robbery,  that  no  money  or  chattel  has  been  taken 
from  the  prosecutor,  or  because  they  think  the  felonious  act  is 
shown  to  have  been  committed  by  some  third  party,  with  whom 
the  prisoner  is  not  so  connected  as  to  be  a  felonious  accomplice ;  or 
because  simply  they  think  the  act,  or  the  felonious  intention,  not 
satisfactorily  brought  home  to  the  prisoner.  But  in  all  these  eases 
equally  the  prisoner  is  disconnected  with  the  felonious  charges. 
The  acquittal  in  all  is  simply  that  he  is  not  guilty.  A  felony  sup- 
posed to  be  committed  by  another,  or  not  proved  as  to  him,  is  as 
to  him  and  as  to  the  charge  in  hand  as  much  as  no  felony — as  if 
none  had  ever  existed  at  all.  And,  therefore,  in  all  these  cases  the 
supposed  assault  is  equally  disconnected  with  the  felony ;  it  can 
form  no  part  of  that  which  by  the  assumption  does  not  exist  at  all. 
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Bat  it  IB  obvious  that  this  cannot  prevent  that  sort  of  connexion  Rbq.  v.  Biad 

which  the  statute  requires^  because  if  it  did,  the  statute,  which      "  ^^o^ 

implies  only  in  cases  of  acquittal,  could  have  no  operation  at  alL        issi. 

The  ground  of  acquittal  may,  indeed,  often  in  individual  cases  show        . — 

that  the  statute  cannot  be  resorted  to ;  but  it  will  not,  I  conceive,  ^  n^Aumdt 

ever  make  the  application  of  the  rule,  according  to  the  course  I  '—AturefoU 

have    sketched    out,  impracticably.      I    have   forborne  in  these       ^'^^' 

i^narks  from  citing  cases,  with  the  exception  of  that  of  Reff.  v. 

Birchy  on  which  I  have  dwelt,  for  the  obvious  reason  that  it  was 

one  decided  by  the  assembled  judges,  in  which  it  was  attempted  to 

lay  down  a  rule  for  future  guidance.     I  have  considered  myself 

bound  by  that  case,  and  my  only  object  has  been  to  understand 

and  apply  it.     Decisions  of  single  judges,  with  all  the  sincere 

respect  1  feel  for  those  who  have  pronounced  them,  I  think  are  not 

entitled  to  much  consideration,  whereas  in  the  present  case  we  are 

trying  the  rule  laid  down  by  the  body,  and  seeking  to  illustrate 

and  apply  it.     There  is,  I  think,  but  one  other  case  decided  by  the 

jadges  upon  the  section,  and  this  so  remarkably  like  the  present, 

that  I  am  unable  to  find  any  substantial  difference  between  the 

two.    I  mean  the  case  of  Reff.  v.  Fhelps.     Like  this,  that  was 

a  charge  of  murder  against  more  than  one  person,  all  charged  as 

pindpals  in  one  count,  and  the  death  alleged  to  have  been  occasioned 

by  striking  and  beating.     All  were  acquitted  of  the  felony :  there 

was  evidence  against  two  that  they  were  present  at,  and  took  part 

in  the  violence,  which  occasioned  the  deatn ;  but  Phelps,  who  nad  Judgment  of 

stmck  the  deceased  several  blows,  had  gone  away,  from  fifteen  to  ^<*^«"^8®»  ^' 

thirty  minutes  before  the  violence  was  committed.     The  learned 

judge  who  tried  the  case  seems,  from  the  report  in  Car.  &  M., 

rather  to  have  assumed,  that  if  this  evidence  against  Phelps  were 

believed,  he  might  be  found  guilty  of  assault ;  and  he  was  so  con* 

victed.     But  the  judges  were  unanimously  of  opinion  that  the 

conviction  was  wrong.     They  assumed,   in   fact,   that  it  was  a 

distinct  and  separate  assault ;  and  they  laid  down  in  substance  the 

same  rule  as  that  afterwards  propounded  in  BircKs  case^  viz., 

that  to  bring  a  case  within  the  statute,  ^^  the  assault  must  be  such 

aB  forms  one  constituent  part  of  the  greater  charge  of  felony." 

Neither  report  is  full  enough  to  enable  one  to  say  whether  there 

was  any  evidence  to  connect  Phelps's  assault  with  the  fatal  and 

felonious  violence  of  other  persons,  such  as  to  make  it  part  thereof 

without  making  him  guilty  of  the  felony ;  if  there  were,  the  result 

only  would  have  been  different,  but  the  rule  the  same.     Even  if  I 

thought  this  case  wrongly  decided,  I  should  not  feel  that  we  were 

at  liberty,  divided  as  we  are  in  opinion,  to  overrule  it.   Uniformity 

of  decision,  if  it  be  important  in  any  court  or  in  any  branch  of  the 

law,  is  above  all,  important  in  this  Central  Court  of  Criminal 

Appeal,  and  in  this  branch  of  our  law.     But  it  is  a  great  satis- 

fiiction  to  me,  after  much  doubt  and  fluctuation  of  opinion,  that  I 

can  concur  with  it  entirely,  and  have  the  benefit  of  its  authority. 

My  judgment  is  already  so  much  longer  than  I  could  have  wished, 

that  I  wiU  not  prolong  it  either  by  applying  what  I  have  said  at 
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Reg.  v.  BiBD*  any  length  to  the  case  before  us,  or  by  any  consideration  of  the 

BT  Uxor,     objection  made  to  the  direction  of  Mr.  Gurney.     In  my  view  the 

1851.        latter  cannot  be  necessary,  for  it  resolves  itself  ultimately  into  the 

. —        main  point ;  and  in  any  view  the  former  may  be  dispensed  with, 

s^ n^At^u^  after  the  judgments  already  pronounced,  and  where  we  are  all  so 

—Ature/ois    familiar  with  the  facts  and  the  questions  we  have  had  to  consider. 

aeqttiL       J  will  Only  Say  that  the  assaults  given  in  evidence  on  the  first 

trial,  respecting  which  the  present  question  has  arisen,  appear  to 

me  to  have  been  so  entirely  and  unquestionably  severed  from  the 

felonious  act  or  transaction  of  which  the  prisoners  were  acquitted, 

that  my  brother  Talfourd  was  perfectly  justified  in  not  submitting 

them  to  the  jury.     I  am,  therefore,  of  opinion  that  the  present 

conviction  was  right. 

Patteson,  J. — Two  questions  appear  to  me  to  arise  in  this  case, 
first,  whether  the  prisoner  could  have  been  convicted  upon  the  for- 
mer trial  of  all  the  assaults  charged  in  the  present  indictment, 
and  secondly,  even  supposing  they  could  not,  whether  the  proper 
points  were  put  to  the  jury  by  the  learned  judge  upon  the  present 
trial.  The  former  indictment  contained  several  counts,  in  some  a 
single  assault  and  murder  was  charged,  in  others  a  series  of  assaults 
on  different  days,  causing  together  the  death  of  the  deceased  and 
constituting  the  crime  of  murder.  It  is  plain  that  one  felony  only 
is  charged  firom  the  nature  of  the  crime — ^murder  of  one  individual; 
it  is  impossible  that  the  counts  could  be  treated  as  charging  sepa- 
Jadgmentof  rate  felonies,  and  the  judge  could  not  be  called  upon  to  put  the 
Patteson,  J.  prosecutor  to  his  election.  By  the  evidence,  it  appeared  that  the 
death  arose  exclusively  from  one  assault  and  wound  shortly  before 
the  death,  and  that  all  the  other  assaults  were  unconnected  with 
the  death.  But  the  infliction  of  that  assault  and  wound  was  not 
brought  home  to  either  of  the  prisoners,  consequently  they  were 
entitled  to  be  acquitted  of  the  murder  and  of  the  assault  which 
really  caused  the  death.  But  several  assaults  were  proved  against 
them  prior  to  that  which  caused  the  death,  though  unconnected 
with  it ;  and  whether  they  might  have  been  convicted  of  those 
assaults,  is  the  question.  The  statute,  1  Vict.  c.  85,  s.  11,  provides 
that  *^  On  the  trial  of  any,  for  any  of  the  offences  hereinbefore 
mentioned,  or  for  anv  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the 
jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant  such 
finding."  I  do  not  think  that  this  clause  is  to  be  confined  to  such 
crimes  as  necessarily  include  an  assault,  as  rape,  robbery,  wound- 
ing with  intent  to  murder,  and  such  like.  If  it  were  so  confined, 
murder  and  manslaughter  would  not  be  within  it,  for  they  may  be 
committed  without  an  assault,  as  by  poisoning  or  negligence.  I  am 
satisfied  that  the  clause  extends  to  such  crimes  which  in  their 
nature  may  or  may  not  include  an  assault,  but  which  are  charged 
in  the  indictment  as  so  doing.  The  words  of  the  clause  are  very 
general,  and  might  at  first  sight  be  supposed  to  warrant  a  convic- 
tion for  assault  where  the  proof  of  the  felony  failed,  whether  that 
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• 
aseault  were  connected  with  the  supposed  felony  or  not,  and  at   Ri&a.  v.  Bird 
whatever  time,  however  distinct  from  the  time  of  the  supposed     =tJJxob. 
felony  it  took  place.     But  the  manifest  injustice  of  so  construing        igsi. 
them,  has  made  it  necessary  to  put  some  limitation   upon  their        ^ — 
meaning.     Accordingly,  many  cases  have  occurred  in  which  learned   '  u^AMmit 
judges  have  felt  themselves  bound  to  lay  down  what  they  con-   '^Autrf/oU 
fiidered  to  be  the  true  limitation.     Those  cases  were  cited  and       acquU. 
commented  upon  when  the  present  case  was  argued  ;  and  I  do  not 

S>ropose  to  enter  into  a  detailed  examination  of  them.  They  are 
or  the  most  part  decisions  of  single  judges  on  the  circuit,  entitled 
certainly  to  have  full  weight  given  to  them,  and  assisting  us  greatly 
in  coming  to  a  right  conclusion  upon  the  present  case,  in  whicn 
they  are  in  some  measure  brought  under  review.  They  are,  for 
the  most  part,  cases  in  which  the  felony  charged,  has  included  a 
angle  assault,  and  they  lay  down  the  rule  that  in  such  cases  there 
can  be  no  conviction  for  an  independent  assault  at  a  different  time, 
because  such  assault  can  by  no  reasonable  construction  be  treated 
as  the  assault  included  in  the  felony  charged.  There  are,  however, 
two  cases  reported  which  have  been  brought  under  the  considera- 
tion of  the  whole  body  of  judges,  and  from  them  I  apprehend  the 
role  may  be,  and  ought  to  be  taken :  I  allude  to  the  cases  of 
Reg.  V.  Phelps  and  others  (2  Moo.  Cro.  Ca.  240),  and  Reff.  v.  Birch 
(1  Den.  185.)  In  the  case  of  Reff,  v.  Phelps  and  others  (reported 
also  in  1  Carrington  &  Marshman,  180),  Phelps  and  two  others 
were  indicted  for  murder.  It  turned  out  in  evidence,  that  Phelps  Judgment  of 
after  having  assaulted  and  knocked  down  the  deceased,  ran  away ;  Patteson,  J. 
the  deceased  was  afterwards  assaulted  and  killed  by  some  other 
persons  supposed  to  be  the  other  prisoners :  the  two  assaults  were 
not  connected  together.  The  learned  judge  left  to  the  jury  the 
question  whether  the  other  two  prisoners  were  guilty  of  man- 
slaughter— (it  was  a  case  where  the  offence  was  reduced  to  man- 
slaughter under  the  circumstances) — and  told  them  that  they  must 
acquit  Phelps  of  the  felony,  but  might  find  him  guilty  of  assault. 
They  found  the  other  two  prisoners  not  guilty,  and  Phelps  gpilty 
of  assault.  But  upon  reference  to  all  the  judges,  it  was  held  un- 
animously that  Phelps  could  not,  under  the  circumstances,  be  con- 
victed of  assault.  In  that  case,  as  in  the  present,  there  was  an  as- 
sault which  caused  the  death,  but  it  was  not  proved  against  any  of 
the  prisoners  ;  there  was,  as  in  the  present  case,  an  unconnected 
prior  assault  proved  against  one  prisoner.  But  it  was  held  by  the 
judges  not  to  be  the  assault  included  in  the  felony  charged  by  the 
indictment.  Yet  in  that  case,  as  in  the  present,  the  assault  com- 
mitted by  Phelps  was  supposed  by  the  framer  of  the  indictment,  to 
be  connected  with  the  death,  and  was  proved  by  the  Crown,  and 
attempted  to  be  connected  with  it ;  and  it  was  shown  by  the 
evidence,  which  was  believed  by  the  jury,  that  it  was  disconnected 
with  the  death.  The  whole  matter  remained  in  doubt  till  the 
jury  found  their  verdict,  by  which  they  acquitted  all  the  prisoners 
of  felony,  not  because  they  did  not  believe  that  a  felony  had  been 
committed  by  some  one,  but  because  it  was  not  proved  against  any 
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Beq.  v.  Bibd  one  of  the  prisoners.  If  they  had  believed  the  assault  committed 
btUxor.  \yj  Phelps  to  have  conduced  to  the  death,  they  must  have  found 
1861.  him  guilty  of  manslaughter.  The  indictment  alone,  therefore, 
—  does  not  afford  the  test  as  to  whether  any  assault  that  is  proved,  is 
8.  lU^Assaidt  included  in  the  felony  charged ;  but  that  question  depends  on  the 
—Autrefoii  indictment  coupled  with  the  evidence  and  the  finding  of  the  jury. 
ac^uiL  I  confess  I  am  unable  to  distinguish  the  case  of  Rea.  v.  Phelps  and 
others  from  the  present  case.  But  it  is  said  that  the  authority  of 
that  case  has  been  shaken  by  the  subsequent  case  of  Reff.  v.  Birch 
and  others,  which  is  reported  in  1  Den.  185,  and  mistakenly  said  to 
have  been  tried  before  me,  whereas  it  was  tried  before  Mr.  Arm- 
strong. So  far  from  this  case  shaking  the  authority  of  the  former 
one,  10  my  judgment,  it  entirely  confirms  it.  That  was  a  charge 
of  robbery.  The  prosecutor  did  not  appear,  and  there  was  no 
proof  of  the  robbery;  but  a  witness  who  saw  the  transaction 
proved  an  assault,  and  the  jury  not  having  any  evidence 
of  intent  to  rob,  found  the  prisoner  guilty  of  a  common 
assault.  There  was  but  one  transaction  proved,  and  there  could 
be  no  doubt  that  it  was  the  same  transaction  which  was  to 
be  proved,  and  for  which  the  prisoner  was  indicted  as  a  felony. 
Mr.  Armstrong  stated  a  case  for  the  opinion  of  the  judges,  and 
they  held  the  conviction  for  assault  right.  In  the  report  are  these 
words : — ^*  The  judges  thought  upon  consulting  all  the  authorities, 
that  the  enactment  in  the  statute  was  not  to  be  confined  to  cases 
Jadfrment  of  where  the  prisoner  committed  an  assault  in  the  prosecution  of  an 
Pattewn,  J.  attempt  to  commit  a  felony,  nor  was  it  to  be  extended  to  all  cases 
in  which  the  indictment  for  a  felony  on  the  face  of  it  charged  an 
assault.  But  they  were  of  opinion  that  in  order  to  convict  of  an 
assault  under  this  section,  the  assault  must  be  included  in  the 
charge  on  the  face  of  the  indictment,  and  also  be  part  of  the  very 
act  or  transaction,  which  the  Crown  prosecutes  as  a  felony  by  the 
indictment."  This  seems  to  me  to  be  in  exact  accordance  with 
Reff,  V.  Phelps  and  others.  No  difficulty  can  ever  occur,  as  it 
appears  to  me,  where  the  felony  chained  cannot  from  its  nature, 
or  does  not  in  the  manner  in  which  it  is  charged,  include  more 
than  one  assault.  One  single  transaction  will  be  inquired  into, 
and  if  the  prisoner  be  proved  to  have  been  involved  in  that 
transaction,  the  quality  of  his  act,  whether  felony  or  assault  only, 
will  be  the  main  question.  If  the  evidence  satisfies  the  jury  that 
the  assault  alleged  was  felonious,  but  fails  in  fixing  the  prisoner 
as  the  person  committing  it,  he  must  be  acquitted  altogether,  and 
cannot  be  found  guilty  of  an  independent  assault  committed  at 
another  time.  I  cannot  collect  from  the  language  used  in  the 
statute,  nor  can  I  conceive  that  the  Legislature  intended,  that 
where  the  evidence  establishes  the  commission  of  a  felony,  in- 
cluding an  assault  by  somebody,  the  jury  can  never  be  at  liberty 
to  convict  of  an  assault  only.  In  such  case,  either  the  prisoner 
must  be  guilty  of  the  whole  charge,  or,  if  he  be  not  proved  to  be 
the  guilty  person,  he  must  be  acquitted  of  the  whole.  Any  other 
assaults  proved  against  the  prisoner  cannot  be  taken  to  be  ^^part 
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of  the  very  act  or  transaction  which  the  Crown  prosecutes  as  Beo.  v.  Bird 

a  felony,"  merely  because  in  drawing  the  indictment  they  have     ^  v^qr- 

been  so  charged  wrongly  and  contrary  to  the  real  state  of  the        1551^ 

iacts.     There  being  a  felony  proved  by  the  evidence,   if  the        ■ — 

assaults  proved  against  the  prisoner  be  connected  with  that  felony,   ^X^J'^\, 

aad  conduce  to  it,  the  prisoner  is  guilty  of  felony ;  if  they  be  not  ''-^Autre/oia 

80  connected,  they  are  no  part  of  '^  the  very  act  or  transaction  which      acquit. 

the  Crown  prosecutes  as  a  felony,"     If,  indeed,  the  very  act  or 

tniDsaction  which  the  Crown  prosecutes  as  a  felony,  turns  out 

by  the  evidence  not  to  be  felonious,  and  so  no  felony  at  all  is 

proved,  then,  if  the  assault  be  proved  against  the  prisoner,  he  may 

De  acquitted  of  felony,  and  convicted  of  assault.     And  this  may  be 

the  case  even  in  murder  or  manslaughter;  for  it  may  happen  that 

the  prisoner  has  severely  assaulted  the  deceased,  and  the  death 

mav  have  been  supposed  to  have  been  the  result  of  such  assault, 

and  the  prisoner  may  have  been  indicted  for  murder  or  man* 

slaughter   under  such  a  supposition.      Yet  it  may  turn  out  in 

evidence  that  the  deceased  died  from  natural  causes,  not  occasioned 

nor  even  aggravated,  or  in  any  way  affected  by  the  assault  proved ; 

and  in  sacn  case  the  prisoner  might,   I  think,  be  convicted  of 

assault :  and  I  doubt  whether  Reff.  v.  Crumpton  (I  Car.  &  M.  597,) 

was  rightly  decided,  there  being  in  that  case,  m  truth,  only  one 

assault  proved.     So  that  the  view  I  take  of  the  statute  would  not 

make  it  impossible  even  to  convict  of  assault  on  an  indictment  for 

murder  or  manslaughter,  though  it  would  be  very  unlikely  that  judgment  of 

such  a  case  should  occur.     I  do  not,  however,  mean  to  say  that  even  Pattern,  J. 

if  such  a  consequence  did  necessarily  follow  it  would  alter  my  view 

of  the  statute.     I  found  my  opinion  upon  what  I  believe  to  be  the 

true  meaning  of  the  statute;  and,  upon  the  authority  of  the  two 

cases  to  which  I  have  particularly  referred,  I  think  that  the  question 

whether  the  jury  can  find  a  verdict  of  guilty  of  assault  depends 

not  merely  on  the  indictment,  or  on  the  course  adopted  by  the 

trosecutor  at  the  trial,  or  on  what  he  may  have  attempted  to  prove, 
ut  on  the  indictment  coupled  with  what  was  actually  proved,  and 
the  conclusion  which  the  jury  came  to  on  such  proof.     I  find  that 
in  this  case  the  death  was  shown  to  have  arisen  exclusively  from 
one  blow  and  assaults  not  proved  to  have  been  committed  by  the 
prisoners;  that  the  assaults  committed  by  the  prisoners  were  prior 
to  that  blow,  and,  in  fact,  unconnected  with  the  death,  no  part  of 
^  the  very  act  or  transaction"  which  caused  the  death ;  and  therefore 
no  part  of  the  very  act  or  transaction  which  the  Crown  can  fairly 
be  said  to  have  prosecuted  as  a  felony ;  especially  as  the  *^  act  and 
transaction"  which  did  really  cause  the  death  was  an  assault,  and 
was  laid  in  the  indictment  but  not  brought  home  to  the  prisoners. 
If  it  had  been  brought  home  to  them  they  must  have  been  con- 
victed of  felony  :  it  is  impossible  that  they  could  have  been  con- 
victed of  assault,  only  for  that  assault  which  was  really  included 
in  the  felony  chso'ged,  and  I  cannot  therefore  see  how  they  could 
have  been  convicted  of  the  other  assaults  charged,  which  were  not 
really  included  in  the  felony  charged,  merely  because  the  framer 

VOL.  V.  G 
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Reg.  v.  Bibd  of  the  indictment  chose  to  insert  them  in  it.    If  I  am  right  in  my 
BT  Uxor,     yj^^  ^f  ^}^g  q^q  oq  fgj^  ^jjgjj  J  think  that  the  learned  judge's 

^,       summing  up  was  right.     The  second  jury,  not  being  bound  by  the 

■; —        finding  of  tne  first,  might  have  found  that  the  assaults  proved  on 

^  n  — /  Miit  *^®  second  trial  were  connected  with  the  death ;  and  if  so,  a  great 

—Autrv/ois    difficulty  might  have  arisen.     The  point,  therefore,  was  important 

acquit.       to  the  prisoucrs :  it  might  have  been  in  their  favour  if  found 

differently  from  what  it  was ;  it  could  not  prejudice  them  if  found 

as  it  was.     Again,  even  if  it  was  wrong  to  put  the  point,  it  was 

immaterial,  for  it  lay  on  the  prisoners  to  prove  their  plea,  and  in 

my  opinion  they  failed  altogether  in  doing  so.     Upon  the  whole  I 

am  clearly  of  opinion  that  the  present  conviction  is  right. 

Maule,  J. — I  am  of  opinion  with  my  Lord  Chief  Justice  Jervis 
in  this  case,  that  the  prisoners  were  entitled  to  an  acquittal.  The 
prisoners,  who  were  indicted  for  an  assault,  having  pleaded  that 
the  assault  was  comprehended  in  the  indictment  for  murder,  which 
was  denied,  the  question  which  we  are  now  caUed  upon  to  deter- 
mine arose.  It  seems  to  me  upon  the  evidence,  and,  indeed,  upon 
what  is  not  at  all  disputed  by  anybody,  that  the  assaults  charged 
upon  the  second  indictment  were  assaults  comprehended  in  the 
felonious  violence  charged  upon  the  former  occasion.  Now  the 
prisoners,  upon  the  former  occasion,  were  indicted  for  murdering 
Mary  Ann  Parsons  by  beating.  There  were  a  considerable  number 
of  counts  stating  various  assaults,  and  stating,  as  the  result  of  them^ 
Judgment  of  that  the  girl  was  murdered.  Upon  the  second  occasion  no  doubt 
Maule,  J.  ^j^  raised  at  all  that  the  assaults  for  which  it  was  intended  to  try 
the  prisoners  were  the  very  same  assaults  that  had  been  given  in 
evidence  upon  the  former  occasion,  and  which  were  comprehended 
in  some  of  the  counts  of  the  indictment  upon  that  occasion.  Now 
the  crime  charged  is,  I  think,  to  be  determined  by  looking  at  the 
indictment ;  the  indictment  is  the  legal  charge,  and  there  the  crime 
is  charged  in  several  counts  comprehending  assaults— comprehending 
different  assaults— comprehending,  according  to  concession,  those 
very  assaults  for  which  the  prisoners  were  secondly  tried.  Then, 
they  were  acquitted  upon  the  first  indictment ;  and  they  were 
entitled  to  be  acquitted,  no  doubt,  upon  the  evidence  given  before 
my  learned  brother,  Talfourd,  upon  the  former  trial;  and 
no  doubt  could  ever  have  entered  into  the  mind  of  anybody, 
who  knew  anything  about  the  matter,  that  they  were  entitled  to 
be  acquitted  of  the  murder  upon  all  those  counts ;  and  if  they 
were,  m  fact,  acquitted  upon  all  those  counts,  they  were  acquitted 
of  everything  which  could  have  been  proved  under  any  one  of  those 
counts.  Now  I  cannot  understand  why,  assuming  that  upon  an 
indictment  for  homicide  by  violence,  the  parties  cnarged  may  be 
convicted  of  an  assault  within  the  statute,  putting  aside  the  grave 
doubt  which  has  been  raised  by  two  of  my  learned  brothers,  at 
least,  whether,  upon  an  indictment  for  homicide  according  to  the 
true  intent  of  the  statute,  you  could  upon  any  indictment  for 
homicide  convict  of  assaults ;  assuming  that  you  could  (which  I 
think  we  must  do),  then  it  seems  to  me  that  upon  every  one  of 
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those  counts  in  that  indictment  (in  whateyer  way  they  were  dealt  Beo.  v.  Bird 
with  by  the  counsel  for  the  prosecution  upon  that  occasion)^  on     ^  Uxor. 
every  one  of  those  assaults  the  prisoners  were  entitled  to  the  full        1351 

benefit  of  the  acquittal — that  is,  just  to  the  same   benefit  of       

acquittal  as  the  prisoners  would  have  been  entitled  to  if  every  one   ^  J^*^  ^  ^*» 
of  those  counts  had  stood  alone.    Now,  I  cannot  at  all  understand,  ''-JAtore^ 
upon  the  assumption  that  I  have  already  mentioned,  why  you  can       acquU. 
make  a  distinction  between  the  different  counts  of  that  indictment. 
I  do  not  know  that  any  distinction  is  actually  made.    Suppose  any 
one  of  them  had  stood  alone — for  the  sake  of  simplifying  the  matter — 
suppose  a  count  charged  an  assault  on  the  3rd  of  November,  which 
was  proved  to  have  ended  in  the  felonious  death  of  the  deceased : — 
if  that  had  stood  alone,  and  the  evidence  had  been  given  which 
was  given  in  respect  of  the  death,  and  the  jury  had  been  of  opinion 
Aat  death  had  been  produced  by  that  assault,  they  might  have 
eonvicted  under  that  one  count  of  murder  or  manslaughter.     It  is 
dear,  therefore,  that  an  assault  is  comprehended  in  that  count ;  and 
they  might  also,  upon  the  supposition  which  I  have  adverted  to,  have 
been  convicted  of  an  assault  under  that  count;  and  if  the  jury  might 
have  convicted  the  prisoners  of  any  of  the  assaults,  they  must  be 
taken,  I  think,  to  have  acquitted  the  prisoners  of  the  whole.  There 
may  be  some  inconvenience  arising  from  whatever  construction  is 
pat  upon  this  act ;  and  that  the  pomt  itself  is  doubtful,  I  think,  is 
demonstrated  by  the  fact  that  there  are  so  many  of  the  learned 
judges  who  entertain  an  opinion  contrary  to  that  which  I  entertain  Judgment  of 
myself,  otherwise  I  certainly  should  have  thought  that  it  was  a  ^auie,' J. 
dear  thing  enough.     Upon  the  former  occasion  the  indictment 
stated,  in  general  terms,  indeed,  but  in  terms  which,  it  is  not  at 
an  questioned,  were  intended  to  comprehend,  and  did  comprehend, 
the  particular  transactions  given  in  evidence  on  the  part  of  the 
posecution  at  the  trial — the  indictment  charged  those  very  things 
m  several  counts,  and  those  very  things  in  those  counts  were  before 
the  jury ;  and  whether  it  was  assault,  or  whether  it  was  felony,  I 
cannot  see  any  ground  for  the  reasoning  that  has  been  urged,  that 
where  there  has  been  no  chaise  of  felony,  you  cannot  convict  ot 
assaalt:  that  is  contrary  to  everv  day's  practice.     It  seems  to  me, 
therefore,  that  upon  the  former  indictment  it  was  quite  competent 
for  a  conviction  of  assault  to  have  taken  place,  and  that,  therefore, 
the  parties  were  tried  a  second  time  for  the  same  ofience.    The 
aoqmttal  upon  the  former  occasion  seems  to  have  taken  place  very 
mach  by  the  consent  of  all  parties.    The  case  seems  to  nave  failed 
as  to  the  morder ;  and  after  that  was  decided,  a  conviction  of  the 
aaaaolt  was  not  pressed ;  and,  indeed,  it  is  not  very  usual  in  cases 
of  indictment  for  murder  to  press  for  a  conviction  of  assault.     It 
is  very  seldom,  indeed,  that  I  have  known  it  pressed  for,  which  is, 
perhaps,  an  argument  in  favour  of  the  convenience  ot  the  inter- 
pretation which  some  of  my  learned  brethren  have  suggested,  and 
wUch  would  have  been  the  true  one,  if  we  were  not  bound  by 
contrary  decision.     I  think  that  the  prisoners  had  been,  on  the 
fanner  trial,  acquitted  of  that  of  which  they  have  been  convicted 
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Reo.  v.  Bird  upon  the  second  occasion^  and^  therefore^  that  the  conviction  is 

1851.  Alderson,  B. — I  am  of  opinion  in  this  case  that  the  prisoners 

■; —  are  entitled  to  the  judgment  of  this  court  in  their  favour.  I  had 
aU^-Aswdt  ^^^^S^^  ^^^  ^^^  question  had  been  concluded  by  the  opinion  of 
— Autrefois  the  judgcs  delivered  in  JReff.  v.  Birchy  till  I  heard  the  opinions  of 
ocqmL  my  learned  brethren  to  the  contrary.  But  as  it  is  now  clear  that 
the  law  on  this  point  is  still  unsettled^  it  will  be  proper  to  discuss 
the  case  on  pnnciple,  and  to  try  to  construe  the  statute  itself 
before  we  examine  the  cases,  which,  it  must  be  allowed,  are  not 
altogether  consistent.  The  words  of  the  statute  are  these : — "  On 
the  trial  of  any  person  for  any  of  the  offences  hereinbefore  men- 
tioned, or  for  any  felony  whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  lawful  for  the 
jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person,  if  the  evidence  shall  warrant  such 
finding."  It  is  clear,  first,  that  the  words  "crime  charged"  mean 
crime  charged  as  a  felony ;  for  the  enactment  only  takes  effect  upon 
an  acquittal:  secondly,  it  is  clear  that  the  crime  charged  as  a 
felony  must  be  one  which  necessarily  includes  an  assault.  In 
other  words,  the  assault  to  fall  within  the  act  must  be  an  integral 
part  of  the  felony  charged.  It  is  not  necessary  that  it  should  be 
expressly  charged  on  the  face  of  the  indictment.  It  will  be  sufli- 
cient  if  the  felony  charged  must,  of  necessity,  include  an  assault. 
Judgment  of  The  crimes  of  rape,  and  of  cutting  and  wounding  with  intent,  &c., 
Aidereon,  B.  ^^^  instances  of  this  latter  proposition.  Although  it  is  not  unusual, 
and  perhaps  better,  expressly  to  charge  an  assault  in  the  indict- 
ment. But  in  murder  and  manslaughter  it  is  necessary  to  do  so, 
for  murder  and  manslaughter  do  not  necessarily  include  an  assault. 
The  cases  of  death  by  poisoning  or  by  criminal  omission  are 
instances  of  this.  We  must,  therefore,  in  all  cases  look  to  the 
charge  in  the  indictment  to  determine  the  point.  Now,  in  those 
cases  where  the  indictment  charges  an  assault,  it  does  so  for  the 
most  part  in  such  general  terms  that  it  is  impossible  by  merely 
looking  at  the  indictment  to  identify  the  particular  assault  which 
is  charged  as  an  integral  part  of  the  felony.  We  must,  therefore, 
often  have  recourse  to  the  evidence  given  at  the  trial  to  identify 
the  assault.  As  soon  as  we  do  this  we  obtain  in  those  cases  an 
immediate  criterion.  Let  me  suppose  a  case  of  rape.  In  evidence, 
there  is  given  an  attack  upon  the  female  by  beating  her.  If  this 
be  connected  directly  with  the  act .  of  obtaining  possession  of  her 
person,  it  is  an  integral  part  of  the  charge  of  rape.  If  it  be  wholly 
unconnected  with  that  attempt,  it  is  no  part  of  the  crime  charged. 
So  again,  in  a  charge  of  felonious  cutting  and  wounding,  no  assault 
not  producing  a  wound  is  any  part  of  the  crime  charged  as  the 
felony.  It  might,  indeed,  be  receivable  in  evidence  in  order  to 
show  a  common  purpose,  and  so  to  connect  the  person  who  assaulted 
with  the  felonious  act  of  the  other  who  wounded.  But  if  it  fails 
to  do  that,  such  an  assault  is  not  within  the  provisions  of  the 
statute.    For  the  very  statement  of  the  assault  as  proved  discon- 
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nects  it  with  the  crime  charged.  But  suppose  in  these  cases  that  Reo.  v.  Bibd 
there  are  assaults  connected  with  the  actual  charge^  and  which  etUxor. 
actually  go  to  the  jury  as  a  part  of  it,  but  the  jury  are  not  satisfied  igsi. 
that  the  rest  of  the  charge  is  made  out,  then  the  statute  does  — 
apply,  and  the  verdict  of  assault  may  follow  upon  such  proof  given,  ^  ii^AsMtit 
and  the  party  may  be  punished  for  the  assault  mentioned  in  the  —AvirefoU 
indictment,  identified  by  the  evidence,  and  left  to  the  jury  as  part  ocquit- 
of  the  felony.  Thus,  in  Beff,  v.  Broumlow  (9  Car.  &  P.  366),  a 
charge  of  rape :  there  a  boy  was  shown  to  have  attacked  a  girl  for 
the  purpose  of  obtiuning  possession  of  her  person,  but  being  under 
fourteen  be  could  not  be  by  law,  as  it  is  said,  guilty  of  rape.  He 
was  found  guilty  of  assault.  And  yet  there  he  was  incapable  of 
committing  the  felony  at  all.  But  the  assault  was  an  integral  part 
of  the  rape,  which  was  erroneously  charged  against  him.  bo  again 
in  murder.  The  indictment  charges  a  murder  by  an  assault,  by 
which  a  mortal  injury  was  given.  An  assault  is  proved.  But  it 
is  doubtful  whether  it  caused  death,  or  whether  the  deceased  died 
by  some  pre-existing  cause  alone.  Surely,  this  assault  is  part  of 
the  charge  of  murder.  It  must  be  left  to  the  jury,  in  order  to 
determine  the  guilt  Nothing  separates  it  from  the  murder  but 
the  verdict.  If  opposing  evioence  as  to  the  fact  of  its  causing  or 
not  causing  the  death  be  given,  this  assault,  as  part  of  the  mur- 
der, puts  ^e  accused  in  immediate  jeopardy  of  life.  And  is  it 
possible  to  make  a  legal  principle  out  of  the  more  or  less  clearness 
of  the  evidence  as  to  the  assault  having  caused  the  death  ?  But  if  Judgment  of 
this  be  true  of  one  assault, — and  I  really  do  not  see  how  the  case  AlderBon,  B. 
I  put  can  be  doubtful  (I  am  sure  I  have  known  it  the  constant 
practice  ever  since  the  statute), — how  are  we  to  distinguish  one 
assault  from  several  assaults  ?  If  the  death  be  charged  as  being 
caused  by  these  assaults  combined,  it  is  surely  the  same  as  if 
caused  by  one  alone.  The  several  assaults  then  become  as  much 
integral  parts  of  the  charge  as  the  one  assault  was  before.  And 
for  this  I  have  to  cite,  in  addition  to  the  reason  of  the  thing,  the 
very  high  authority  of  my  brother  Patteson  in  Reff,  v.  Thomas 
Cruse  and  Mary  his  fVife^  who  were  charged  with  causing  a  bodily 
injury,  dangerous  to  life,  to  a  poor  girl  of  tender  age  in  their  service, 
fii^t,  by  striking  and  beating  her  with  their  hands  and  fists; 
secondly,  by  kicking  her  in  the  back ;  thirdly,  by  seizing  her  and 
lifting  her  up,  and  striking  her  head  against  a  wooden  beam ;  and, 
fourthly,  by  casting  and  throwing  her  on  a  brick  floor.  In  that 
case  there  were  four  distinct  assaults.  The  intent  to  murder, 
however,  not  being  made  out  to  the  jury's  satisfaction,  the  crime 
charged  was  not  a  felony.  But  the  prisoners  were  found  guilty  of 
assault,  for  the  assaults  were  all  parts  of  the  crime  charged,  and 
this  ruling  of  my  learned  brother  was  supported  by  the  opinion 
of  all  the  judges  on  the  case  being  reserved.  How  does  this 
case  dififer  in  principle  from  the  one  now  before  us?  Here,  several 
assaults  between  two  particular  davs  named  in  the  indictment 
were  charged  as  together  causing  death :  there,  several  assaults 
were    charged    as    producing    a    bodily    injury    dangerous    to 
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Bbo.  «.  BiKD   life.       Here*    the   assaults    causinor    death    were    char&^ed    as 

-^o.    having  beea  committed   of    mab^  aforethought:    therj.  they 

1861.        were  charged  as  producing  a  dangerous  bodily  injury,  with  intent 

: —        to  murder.     If  the  assaults  in  Reg.  v.  Cruse  and  Wife  were  part 

8.  lU-Asiodt  of  tJi©  crime  charged,  the  assaults  in  Reg.  v.  Bird  and  Wifey  which 
^Autrefois  fell  withiu  the  days  limited  by  the  indictment,  were  part  of  the 
acquit.  crime  charged  also.  Bird  and  wife,  therefore,  were  in  jeopardy, 
under  the  indictment  for  murder,  of  being  punished  for  these 
assaults,  thoogh  not  for  any  other  assaults  not  included  within  the 
limits  of  the  days  fixed  by  the  indictment.  If  so,  the  acquittal 
being  general,  cadet  qtUBStio  they  may  plead  that  acquittal  in  bar 
of  a  second  indictment.  But  I  understand  that  some  of  my  learned 
brethren  conceive  that  the  two  cases  are  distinguishable,  on  the 
ground  that  in  the  case  of  Reg.  v.  Bird  and  Wife  there  was  given 
in  evidence  a  particular  blow  which  did  cause  death,  and  that  so 
there  was  a  separate  felony  proved,  though  not  one  committed  by 
the  prisoners.  But  this  is,  I  conceive,  a  palpable  fallacy.  If  the 
special  circumstances  of  that  blow  are  unlmown  (and  that  they  are 
so  is  quite  clear),  who  can  properly  say  that  such  blow  was  felo- 
nious ?  To  say  so  is  in  the  nature  of  a  petitio  principii.  Such  a 
blow  by  an  unknown  hand  is  in  law  undistinguishable  from  a 
disease  causing  death,  or  any  other  circumstances,  for  which  the 
prisoners  are  not  responsible ;  and  if  the  blow  is  attributed  to  a 
third  person,  that  third  person  has  no  means  of  coining  before  the 
Judgment  of  jury  to  explain  the  circumstances  of  the  blow.  This  therefore  is, 
®"®°'  •  I  apprehend,  a  distinction  without  a  difference.  I  conceive  then, 
that  the  statute  applies  in  all  cases  where  the  crime  charged 
consists  necessarily  of  an  assault  and  something  more,  which 
^^  something  more"  converts  the  assault  from  a  misdemeanor  into 
a  felony.  Thus,  if  we  analyze  a  charge  of  cutting  and  wounding, 
it  is,  first,  a  wounding  which  necessarily  includes  an  assault; 
secondly,  it  is  with  one  of  the  intents  mentioned  in  the  statute. 
Now  the  first,  if  proved  alone,  still  leaves  the  case  a  misdemeanor. 
It  is  the  finding  of  the  second  which  alone  makes  it  a  felony.  The 
jury,  in  acquitting  of  the  felony,  may  therefore  find  the  first,  it 
proved,  wluch  is  an  assault.  The  crime  of  manslaughter  by 
violence,  in  like  manner,  if  divided,  is,  first,  an  assault ;  secondly, 
an  assault  which  causes  death.  Of  these  two  the  felony  is  com- 
posed. If  the  second  be  not  found,  the  first  is  an  assault ;  if  the 
second  be  found,  it  must  in  all  cases  be  felonv.  If^  therefore,  no 
one  can  be  found  guilty  of  assault  unless  it  be  an  assault  which 
caused,  or  contributed  to  cause  death,  the  statute  can  never  apply 
to  any  case  of  murder  or  manslaughter  at  all.  But,  surely,  it 
would  be  strange  and  wrong  so  to  construe  the  statute.  For  the 
'  statute  says,  "  any  felony  whatever  in  which  the  crime  charged 
includes  an  assault."  It  would  be  a  strange  construction  or  it 
(unless  we  are  to  decide  upon  some  supposed  spirit  or  intention  of 
the  Legislature,  casting  aside  the  letter  altogether),  to  say,  that 
manslaughter  by  violence,  a  crime  which  clearly  is  a  felony,  and 
which  as  clearly  includes  an  assault,  is  not  within  these  express 
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words.  But  tliis  was,  in  substance^  the  criterion  put  by  the  Rbq.  v.Bibd 
learned  commissioner  to  the  jury  when  he  summed  up  the  facts  on  ^  Uxob. 
ttus  plea.  On  this  narrow  ground  alone  of  the  misdirection^  I  [^ 
conceive  that  this  conviction  is  clearly  wrong ;  because  the  proper  — .* 
question  was  not  put  to  the  jury.  But  I  wish,  also,  to  express  ^  ^*^'  ^'  s^, 
my  opinion  on  the  more  general  question.  I  proceed,  there-  ''^Jturefois 
fore,  to  advert  to  some  of  the  cases,  and  first  to  consider  Reff.  acquit. 
V.  Wiaikins,  which  seems  to  me  to  have  been  decided  on  right 
principles,  although  I  entertain  a  doubt  whether  a  clause  in  the 
1  Vict,  c  86,  8.  2,  not  adverted  to,  apparently,  might  not  make  it 
proper  to  reconsider  the  particular  case,  if  it  should  even  occur 
again.  There  the  prisoner  was  charged  with  breaking  and  enterim; 
a  dwelling-house  with  intent  to  conunit  a  rape,  and  also  with 
assaulting  J.  S.,  being  in  the  dwelling-house.  The  judges,  when 
the  case  was  reserved,  thought  that  the  whole  felony  consisted  in 
the  barglarv>  and  that  the  assault  was  merely  an  aggravation ;  and 
so  they  held  the  assault  no  part  of  the  crime  charged  as  felony, 
and  the  conviction  of  assault  wrong.  I  agree  entirely  with  the 
principle,  though  I  doubt  whether,  after  the  statute  1  Vict.  c.  86, 
8. 2,  vniich  expressly  made  the  whole  charge,  including  the  assault,  a 
capital  felony,  the  verdict  ought  not  to  have  been  sustained.  To 
the  above  cases  may  be  added  the  case  of  Reff,  v.  GutteridffCy  and 
the  case  of  Iteff.  v.  St  George^  where  the  law  was,  I  think,  clearly 
laid  down  by  my  brother  Parke.  On  the  high  authority,  un- 
doubtedly, of  Reff,  V.  M^ Phone  and  others,  whi(£  seems  to  me  to  judgment  of 
be  the  true  principle.  These  three  persons  were  charged  with  AideraonjB. 
feloniously  cutting  and  wounding :  as  to  two  of  them,  a  joint  act 
of  wounding  was  proved;  but  at  this  act  the  third  prisoner  was 
not  present,  nor  did  he  concur  in  it ;  but  he  afterwards  committed 
another  assault  on  the  prosecutor,  and  he  was  on  the  direction  of 
the  Lord  Chief  Justice  acquitted  altogether.  But  this  was  because 
the  assault  was  no  part  of  the  felony  charged ;  it  was  the  wounding 
which  was  put  to  the  jury.  In  tnis  respect  it  resembles  the  case 
of  Reg.  V.  Phelps^  and  it  ought  to  be  construed,  if  in  the  offence 
committed  it  could  be  shown  the  prisoner  was  a  party  to  the 
offence,  he  would  be  liable  to  have  been  found  guilty  of  the  felony. 
Now,  ^ere  are  other  cases  to  which  it  is  necessary  now  to  refer,  in 
which  a  different  opinion  has  been  entertained.  Beliance  is  placed 
on  the  case  of  Reg.  v.  Phelps^  which  is  not  so  easy  to  be  reconciled 
with  the  above  view  of  the  law.  But  on  looking  at  that  indict- 
ment, which  is  to  be  found  in  Carrington  &  Marshman,  180, 1  find 
that  the  murder  there  was  charged  by  striking  and  beating  the 
deceased.  The  point  made  there  was,  however,  that  the  assault 
by  Phelps  was  altogether  disconnected  with  the  felony.  And  the 
judges  decided  that  of  this  he  was  improperly  convicted ;  and  I 
apprehend  that  their  decision  may  be  explained  thus : — When  the 
evidence  closed  there  were  two  separate  and  distinct  charges 
before  the  court,  one  of  assault  by  Phelps  alone,  and  the  other  of  a 
joint  felony  at  another  time  by  Southan,  and  the  third  prisoner; 
these  were  wholly  separate,  the  one  from  the  other,  at  that  time. 
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Keo.v.  Bird  The  judge,  I  conceive,  ought  not  to  have  put  both  to  the  jurv; 
ET  Uxor.     ^^^^  jj-^  ^  ^^^  j^jg  (Ju^y,  he  put  one  onlv,  it  was  clear  that  he  ought 

1851.        to  put  the  felony  to  them.      Phelps,  therefore,  ought  to  have  been 

- —        acquitted  altogether.     It  is  not  like  the  case  of  one  wounding, 

».  11— J«a«ft  ^^^^^  n^ay  be  a  felony  in   one,  and  a  misdemeanor  in  another, 

—Aturefifis    according  to  the  proof  or  failure  of  proof  of  the  intent  with  which 

<*cquit*       the  act  was  done.      There,  only  one  act  goes  to  the  jury  for  their 

decision.     On  this  ground  I  conceive  that  JReff.  v.  Phelps  may  well 

stand  as  an  authority  without   affecting   this  case.      I  cannot, 

however,   agree  with  the  decision  on   which,  in  this  case,  my 

brother  Talfourd  very  naturally  acted  at  the  first  trial     I  allude 

to  Reff.  V.  Crumpton,  decided  by  my  brother  Patteson.      That  waa 

murder  by  a  course  of  ill-usage,  including  a  beating  expressly 

charged  in  the  indictment.      That  beating  was  proved,  though  it 

did  not  contribute  to  cause  the  death.      But  surely  it  was  part  of 

those  acts  which  were  altogether  charged  as  causing  death,  and  so 

E reducing  the  murder.  It  is  not  to  be  presumed,  as  my  learned 
rother  Jratteson  is  reported  to  have  said,  that  this  would  lead  to 
a  fraudulent  insertion  in  the  indictment  of  an  assault  wholly  dis- 
connected with  the  charge.  We  cannot  act  on  such  a  presump- 
tion. Indeed,  it  may  perhaps  be  a  little  doubtful  whether  an 
assault  charged  as  having  with  other  acts  not  ejusdem  generis^ 
caused  together  the  death,  would  not  be  so  integral  a  part  of  the 
charge  as  if  not  proved  to  entitle  a  prisoner  to  an  acquittal,  on 
Judgment  of  the  ground  of  a  variance  as  to  the  mo(le  of  death  charged  in  the 
Aideraon,  B.  indictment.  These  two  cases  form  the  main  diflSculty,  no  doubt, 
in  determining  the  present  question.  They  were  both  prior  to  the 
case  of  Refj.  v.  Birch,  and  I  think  that  that  case,  properly  read  and 
understood,  decides  the  present  question.  I  do  not,  however, 
mean  to  discuss  that  case  now.  It  has  been  already  sufficiently 
adverted  to  by  my  learned  brethren.  Upon  principle,  therefore, 
and  the  true  construction  of  the  statute,  added  to,  as  I  think,  a 
great  preponderance  of  authority  as  to  that  construction,  I  have 
arrived  at  the  conclusion,  that  in  this  case  the  defendants  are 
entitled  to  a  judgment  in  their  favour. 

Parke,  B. —  The  question  submitted  to  us  by  the  learned  Com- 
missioner of  Oyer  and  Terminer  and  Gaol  Delivery,  in  this  case  is, 
whether  he  was  right  in  the  direction  he  gave  to  the  jury.  The 
mode  in  which  he  states  the  question  to  have  been  left  was  this: — 
after  telling  the  jury  that  the  burthen  of  proof  lay  upon  the  pri- 
soners, he  directed  that  if  they  were  satisfied  that  there  were 
several  distinct  or  independent  assaults,  some  or  any  of  which  did 
not  in  any  way  conduce  to  the  death  of  the  deceased,  it  would  be 
their  duty  to  find  a  verdict  for  the  Crown.  I  am  of  opinion  that 
this  was  not  the  true  mode  of  leaving  to  the  jury  the  only  question 
in  issue,  namely,  whether  the  prisoner  was  acquitted  of  the  felony 
and  murder,  including  the  same  identical  assaults  charged  in  the 
present  indictment.  The  proper  question  is,  whether  the  prisoner 
could  have  been  lawfully  convicted  on  the  former  indictment  of  all 
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the  assauItB  charged  in  this^  and  whether  thej  were  charged  by  Reo.  v.  Bird. 
that  indictment  with  those  assaults ;  the  first  branch  of  that  ques-     ^  ^^o^- 
tion  being  matter  of  law  for  the  judge,  and  the  second,  a  question        ^^ 

of  fact  for  the  jury.      In  order  to  support  the  plea  of  autrefois        

acquit  in  all  cases  both  these  circumstances  must  occur.  It  is  not  i  ^*^'  <^-  85, 
enough  that  the  prisoner  could  have  been  lawfully  convicted  on  the  'll^i^T^ 
first  indictment  for  the  offence  charged  in  the  second,  for  if  so,  as  acquit, 
the  language  of  an  indictment  describing  any  offence  is  in  general 
not  material  as  to  the  date  or  place,  or  many  other  circumstances  if 
in  the  same  county,  the  indictment  would  be  equally  descriptive  of 
many  offences  of  a  similar  character,  and  an  acquittal  of  the  offence 
charged  on  one  indictment,  describing  it  in  proper  terms  sufficient 
in  point  of  law,  would  be  an  acquittal  of  every  offence  of  the 
8ame  sort  in  the  same  county  against  the  same  person;  but  in 
order  to  constitute  a  good  plea  of  autrefois  acquit,  the  plea  must 
state,  and  it  must  be  proved  that  the  offence  charged  in  the  former 
indictment  was  the  same  identical  offence  with  that  charged  in  the 
mdictment  pleaded  to.  This  being  clearly  the  rule,  there  would 
not  be  much  difficulty  in  applying  it  to  an  ordinary  charge  of 
felony ;  larceny,  for  instance,  of  the  goods  of  A.  B.,  or  an  ordinary 
chaige  of  assault  upon  A.  B.  The  prisoner  charged  on  such  an 
indictment,  would  have  to  satisfy  the  court  first  that  the  former  in- 
dictment on  which  an  acquittal  took  place  was  sufficient  in  point  of 
law,  so  that  he  was  in  jeopardy  upon  it;  and  secondly  that  in  that 
indictment  the  same  onence  was  charged,  for  the  indictment  is  in  judgment  of 
such  a  form  as  to  apply  equally  to  several  different  offences.  To  ^»rkej  B. 
prove  the  identity  of  the  offence  may  not  always  be  easy,  if  more 
or  less  evidence  is  gone  into  on  the  first  trial  the  difficulty  is  little; 
if  none  is  offered,  and  the  acquittal  takes  place,  it  is  still  an  acquit- 
tal entitling  the  prisoner  to  an  exemption  from  any  subsequent 
trial  for  the  same  identical  offence.  In  such  a  case  there  is  more 
difficulty  in  showing  what  the  offence  charged  was :  but  it  may  be 
proved  by  the  testimony  of  witnesses  who  were  subpoenaed  to  go, 
and  did  go  before  the  grand  jury  by  the  proof  of  what  they  then 
swore,  or  perhaps  by  a  grand  juryman  hi^lself,  or  by  the  evidence 
of  the  prosecutor,  or  by  proof  how  the  case  was  opened  by  the 
counsel  for  him ;  in  short,  any  evidence  which  would  show  what 
crime  was  the  subject  of  the  inquiry  and  identify  the  charge,  and 
limit  and  confine  the  generality  of  the  indictment  to  a  particular 
case.  If  the  indictment  were  in  a  more  precise  form,  and  could  be 
made  to  identify  the  offence  charged  on  the  face  of  the  indictment 
itself  and  distinguish  it  from  all  others  (as  Scotch  indictments  I 
believe  do)^  no  such  evidence  would  be  required ;  but  where  the 
form  is  general  and  may  apply  to. a  great  variety  of  charges,  parol 
evidence  is  necessarily  admitted  to  show  what  the  charge  was,  and 
if  that  evidence  identifies  the  charge,  and  shows  what  it  was,  its  office 
ended  for  this  purpose;  and  whether  the  evidence  given  on  the  former 
tnal  was  true  or  false — whetherthe  jury  believed  or  disbelieved  it,  and 
what  inference  it  drew  from  it,  is  immaterial,  provided  the  prisoner  was 
acquitted.    The  sole  use  of  such  evidence  on  a  plea  of  autrefois  acquit  is 
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acquiL 


Bbo.  v.  Bird  to  show  what  the  charge  in  the  indictment  really  waa^  and  that 
BT  Uxor,  being  done^  the  effect  of  the  indictment  in  the  general  form  is  just 
issT.  ^^^  same  as  if  the  offence  were  particularly  described  in  it  in  minute 
—  terms  to  the  exclusion  of  all  others,  and  then  the  maxim  nemo 
^ iv^am^^  ^^^^  ^  ^^^^^  proeadem  causa  applies.  No  doubt  the  generality 
^Autrefois  ^^  ^^^  terms  of  the  indictment  leads  to  some  inconvenience 
and  difficulty;  but  it  is  compensated  by  the  great  advan- 
tage to  the  administration  of  justice  from  the  greater  lati- 
tude allowed  to  evidence  on  the  trial  which  rarely,  indeed 
never,  operates  to  the  prejudice  of  the  prisoner,  who  gene- 
rally knows  the  precise  charges  on  his  commitment.  Thus 
far  IS  verv  clear,  and  there  is  little  difficulty  in  applying  this  rule 
to  all  indictments  at  common  law.  If  the  former  indictment  had 
been  as  the  present  is,  for  a  certain  number  of  assaults,  and  they 
were  identical,  an  acquittal  on  that  indictment  would  be  a  good 
bar  to  this.  The  only  question  would  be,  whether  the  assaults 
were  identified  by  adequate  evidence.  But  all  the  difficulty  in 
this  case  arises  from  the  provision  in  the  statute  1  Vict.  c.  65, 
s.  11,  '^that,  on  an  indictment  for  a  felony,  the  prisoner  may  be 
convicted  of  an  assault,"  which  is  a  departure  from  the  clear  and 
intelligible  rules  of  the  common  law,  and  has  produced  no  inconsi- 
derable inconvenience,  and  amongst  the  rest  the  nice  and  difficult 
questions  which  have  occurred  upon  the  statute.  I  think  that  a 
proper  construction  has  been  put  upon  it  by  the  eleven  juices  who 
decided  the  case  of  Beg.  v.  Birch  and  another^  who  were  the  same 
judges  who  decided  the  following  case  in  Mr.  Denison's  Reports, 
p.  167.  The  judges^  proceeding  to  construe  this  statute  and  ascer- 
tain what  the  species  of  assault  contemplated  by  the  11th  section 
was,  found  two  classes  of  cases  already  decided.  If  they  had  held 
that  wherever  the  felony  charged  on  the  face  of  the  in£ctment  in 
its  nature  included  an  assault,  as  rape^  homicide  by  violence, 
or  felonious  cutting,  the  prisoner  might  be  convicted  of  a  common 
assault,  wholly  unconnected  with  any  felony,  the  case  in  2  Moo, 
Cro.  C.  123  woidd  have  been  wrongly  decided.  They  held,  there- 
fore, that  the  indictment  was  not  to  be  considered  as  an  indictment 
for  the  offence  of  an  assault  and  also  of  a  felony.  On  the  other 
hand,  if  the  statute  was  to  be  considered  as  applying  only  to  cases 
where  the  assault  was  committed,  with  intent  to  commit  the  felony 
charged  in  the  indictment,  to  inchoate  felonies  proved  to  be  such, 
then  in  aU  the  cases  in  which  parties  had  been  convicted  of  assaults, 
where  the  charge  was  of  felonious  cutting  with  intent  to  commit 
murder,  or  grievous  bodily  harm,  it  would  have  been  wrong,  for 
the  acquittal  went  on  the  ground  that  the  prisoner  did  not  intend  to 
do  either.  They  therefore  held  that  the  enactment  was  not  to  be 
confined  to  cases  where  the  prisoner  committed  an  assault  in  the 
prosecution  of  an  attempt  to  commit  a  felony,  nor  was  it  to  be 
extended  to  all  cases  in  which  the  indictment  tor  a  felony  on  the 
face  of  it  charged  an  assault.  But  they  were  of  opinion  that,  in 
order  to  convict  of  an  assault  under  this  section,  the  assault  must 
be  included  in  the  charge  on  the  face  of  the  indictment,  and  also 
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be  part  of  **  the  very  act  or  transaction  which  the  Crown  prosecutes  Reg.  v.  Bir^ 
as  a  felony  by  the  indictment."  This  construction  haying  met  with  ^  ^^^^^ 
the  concurrence  of  all  the  judges,  it  ought  to  be  abided  by ;  in  my  is^i". 
judgment  it  puts  a  correct  interpretation  on  the  words  of  the  statute.  ■; — 
The  case  of  Reg.  v.  Phelpsy  which  has  been  cited  and  much  com-  ^.u^L^ 
mented  upon,  may,  perhaps^  be  distinguished  from  this  case  on  the  —Aubrefoia 
ground  already  stated  by  my  brothers  Martin  and  Alderson.  That  (^^qyit, 
was  a  charge  of  murder  by  a  joint  assault  or  assaults  charged  upon 
three  persons,  and  evidence  was  given  to  prove  it,  and  one  could 
not  be  in  jeopardy,  or  convicted  of  a  single  assault  at  a  different 
time^  and  totally  unconnected  with  the  transaction  which  the 
Crown  prosecuted  as  a  murder.  But,  whether  distinguishable  or 
not,  it  seems  to  me  to  be  immaterial.  If  not  distinguishable,  I 
consider  that  Reg.  v.  Birch^  which  was  decided  afterwards  upon 
fiill  consideration  of  all  the  cases,  and,  in  order  to  settle  the  rule 
on  the  subject,  must  prevail.  But  then,  a  difference  of  opinion 
amongst  the  judges  arises  on  the  construction  of  this,  which 
dearly  ought  to  be  the  rule.  As  to  that  part  of  the  rule  which 
relates  to  the  crime  changed  on  the  face  of  the  indictment, 
including  an  assault  against  the  person,  there  is  no  difficulty ;  it 
applies  to  felonious  cutting,  rape,  felonious  homicide  by  violence ; 
au  of  which,  in  their  nature,  mclude  a  chaise  of  assault  against 
the  prisoner,  and  the  charge  of  murder  in  this  case  includes  an 
assault :  but  it  must  also  be  part  of  the  very  act  or  transaction 
which  the  Crown  prosecutes  as  a  murder  by  the  former  indictment.  Jndgment  of 
And  here  lies  the  whole  difference.  The  learned  counsel  thought  **"'^®»  ®* 
that  to  fall  within  the  rule  it  must  really  have  been,  and  not 
merely  charged  to  have  been,  contributory  to  the  death  of  the 
deceased,  which  the  Crown  charged  as  a  murder ;  and  many  of 
my  brethren  are  of  the  same  opinion :  whereas,  it  seems  to  me  that 
it  is  enough  to  bring  the  assault  within  the  meaning  of  this  clause, 
if  it  is  chained  by  the  Crown,  to  be  part  of  the  very  act  or  trans- 
action which  it  charges  as  a  felony,  and  it  is  made  the  subject  of 
inquiry  as  such.  There  must  be  a  charge  of  an  assault,  as  parcel 
of  a  felony,  not  necessarily  an  assault  actually  being  a  parcel  of  a 
felony,  just  as  in  the  case  of  a  charge  of  a  rape,  an  assault  which 
the  Crown  charges  as  having  been  committed  for  the  purpose  of 
effecting  it,  though  no  rape  has  been  committed,  or  a  wounding 
charged  to  have  been  made  with  intent  to  kill  and  murder  where 
no  such  intent  has  been  proved,  may  be  punished  on  an  indictment 
for  either  felony,  though  in  one  the  assault  could  not  contribute 
to  the  rape,  or  in  the  other  to  the  felonious  wounding ;  for  there 
was  neither  one  nor  the  other.  These  assaults  form  part  of  the 
charge  of  felony  made  by  the  Crown  in  all  these  cases ;  they  are 
put  in  a  course  of  trial  as  such,  though  they  did  not  in  truth 
contribute  towards  any  felony,  for  no  felony  was  committed. 
Therefore,  in  all  these  cases  where  the  charge  on  the  face  of  the 
indictment  includes  an  assault,  that  assault  which  the  Crown 
means*  to  charge  by  the  express  allegation  of  an  assault  (for  we 
have  only  to  deal  with  an  express  allegation  in  this  case)  as  part 
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acquit. 


Bbo.  v.  Bisd  to  show  what  the  charge  in  the  indictment  really  was^  and  that 
ET  Uxor,  being  done^  the  effect  of  the  indictment  in  the  general  form  is  just 
issL  ^^^  same  as  if  the  offence  were  particularly  described  in  it  in  minute 
—  terms  to  the  exclusion  of  all  others^  and  then  the  maxim  nemo 
^ ii^A  ^5*  ^^^^  *^  vexari  proeadem  causa  applies.  No  doubt  the  generality 
-^Autrefois  ^^  ^^^  terms  of  the  indictment  leads  to  some  inconvenience 
and  difficulty;  but  it  is  compensated  by  the  great  advan- 
tage to  the  administration  of  justice  from  the  greater  lati- 
tude allowed  to  evidence  on  the  trial  which  rarely,  indeed 
never,  operates  to  the  prejudice  of  the  prisoner,  who  gene- 
rally knows  the  precise  charges  on  his  commitment.  Thue 
far  IS  very  clear,  and  there  is  little  difficulty  in  applying  this  rule 
to  all  indictments  at  common  law.  If  the  former  indictment  had 
been  as  the  present  is,  for  a  certain  number  of  assaults,  and  they 
were  identical,  an  acquittal  on  that  indictment  would  be  a  good 
bar  to  this.  The  only  question  would  be,  whether  the  assaults 
were  identified  by  adequate  evidence.  But  all  the  difficulty  in 
this  case  arises  &om  the  provision  in  the  statute  1  Vict.  c.  85, 
s.  1 1,  ^^  that,  on  an  indictment  for  a  felony,  the  prisoner  may  be 
convicted  of  an  assault,"  which  is  a  departure  from  the  clear  and 
intelligible  rules  of  the  common  law,  and  has  produced  no  inconsi- 
derable inconvenience,  and  amongst  the  rest  the  nice  and  difficult 
questions  which  have  occurred  upon  the  statute.  I  think  that  a 
proper  construction  has  been  put  upon  it  by  the  eleven  judges  who 
decided  the  case  of  Beff.  v.  Birch  and  another,  who  were  the  same 
judges  who  decided  the  following  case  in  Mr.  Denison's  Reports, 
p.  167.  The  judges,  proceeding  to  construe  this  statute  and  ascer- 
tain what  the  species  of  assault  contemplated  by  the  11th  section 
was,  found  two  classes  of  cases  already  decided.  If  they  had  held 
that  wherever  the  felony  charged  on  the  face  of  the  indictment  in 
its  nature  included  an  assault,  as  rape,  homicide  by  violence, 
or  felonious  cutting,  the  prisoner  might  be  convicted  of  a  common 
assault,  wholly  unconnected  with  any  felony,  the  case  in  2  Moo. 
Cro.  C.  123  would  have  been  wrongly  decided.  They  held,  there- 
fore, that  the  indictment  was  not  to  be  considered  as  an  indictment 
for  the  offence  of  an  assault  and  also  of  a  felony.  On  the  other 
hand,  if  the  statute  was  to  be  considered  as  applying  only  to  cases 
where  the  assault  was  committed,  with  intent  to  commit  the  felony 
charged  in  the  indictment,  to  inchoate  felonies  proved  to  be  such, 
then  in  all  the  cases  in  which  parties  had  been  convicted  of  assaults, 
where  the  charge  was  of  felonious  cutting  with  intent  to  commit 
murder,  or  grievous  bodily  harm,  it  would  have  been  wrong,  for 
the  acquittal  went  on  the  ground  that  the  prisoner  did  not  intend  to 
do  either.  They  therefore  held  that  the  enactment  was  not  to  be 
confined  to  cases  where  the  prisoner  committed  an  assault  in  the 
prosecution  of  an  attempt  to  commit  a  felony,  nor  was  it  to  be 
extended  to  all  cases  in  which  the  indictment  tor  a  felony  on  the 
face  of  it  charged  an  assault.  But  they  were  of  opinion  that,  in 
order  to  convict  of  an  assault  under  this  section,  the  assault  must 
be  included  in  the  charge  on  the  face  of  the  indictment,  and  also 


Judgment  of 
Parke,  B. 
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be  part  of  *' the  very  act  or  transaction  which  the  Crown  prosecutes  Reg.  v.  Bir^ 
as  a  felony  by  the  indictment."  This  construction  having  met  with  ^  ^^^^^ 
the  concurrence  of  all  the  judges,  it  ought  to  be  abided  oy ;  in  my  is^i] 
judgment  it  puts  a  correct  interpretation  on  the  words  of  the  statute.  : — 
The  case  of  Reff.  v.  Phelps,  which  has  been  cited  and  much  com-  s^u^Im^ 
mented  upon,  may,  perhaps,  be  distinguished  from  this  case  on  the  —Autrefoia 
ground  already  stated  by  my  brothers  Martin  and  Alderson.  That  ^^'^ 
was  a  charge  of  murder  by  a  joint  assault  or  assaults  charged  upon 
three  persons,  and  evidence  was  given  to  prove  it,  and  one  could 
not  be  in  jeopardy,  or  convicted  of  a  single  assault  at  a  different 
time,  and  totally  unconnected  with  the  transaction  which  the 
Crown  prosecuted  as  a  murder.  But,  whether  distinguishable  or 
not,  it  seems  to  me  to  be  immateriaL  If  not  distinguishable,  I 
consider  that  Reg.  v.  Birchy  which  was  decided  afterwards  upon 
foil  consideration  of  aU  the  cases,  and,  in  order  to  settle  the  rule 
on  the  subject,  must  prevaiL  But  then,  a  difference  of  opinion 
amongst  the  judges  arises  on  the  construction  of  this,  which 
clearly  ought  to  be  the  rule.  As  to  that  part  of  the  rule  which 
relates  to  the  crime  charged  on  the  face  of  the  indictment, 
including  an  assault  against  the  person,  there  is  no  difficulty ;  it 
applies  to  felonious  cutting,  rape,  felonious  homicide  by  violence ; 
all  of  which,  in  their  nature,  mclude  a  charge  of  assault  against 
the  prisoner,  and  the  charge  of  murder  in  this  case  includes  an 
assault:  but  it  must  also  he  part  of  the  very  act  or  transaction 
which  the  Crown  prosecutes  as  a  murder  by  the  former  indictment.  Jndgment  of 
And  here  lies  the  whole  difference.  The  learned  counsel  thought  ^"**»  ®* 
that  to  fall  within  the  rule  it  must  really  have  been,  and  not 
merely  charged  to  have  been,  contributory  to  the  death  of  the 
deceased,  which  the  Crown  charged  as  a  murder ;  and  many  of 
my  brethren  are  of  the  same  opinion :  whereas,  it  seems  to  me  that 
it  ia  enough  to  bring  the  assault  within  the  meaning  of  this  clause^ 
if  it  is  charged  by  the  Crown,  to  be  part  of  the  very  act  or  trans- 
action which  it  charges  as  a  felony,  and  it  is  made  the  subject  of 
inquiry  as  such.  There  must  be  a  charge  of  an  assault,  as  parcel 
of  a  felony,  not  necessarily  an  assault  actually  being  a  parcel  of  a 
felony,  just  as  in  the  case  of  a  charge  of  a  rape,  an  assault  which 
the  Crown  charges  as  having  been  committed  for  the  purpose  of 
effecting  it,  though  no  rape  has  been  committed^  or  a  wounding 
charged  to  have  been  made  with  intent  to  kill  and  murder  where 
00  such  intent  has  been  proved,  may  be  punished  on  an  indictment 
for  either  felony,  though  in  one  the  assault  could  not  contribute 
to  the  rape,  or  in  the  other  to  the  felonious  wounding ;  for  there 
was  neither  one  nor  the  other.  These  assaults  form  part  of  the 
charge  of  felony  made  by  the  Crown  in  all  these  cases ;  they  are 
put  in  a  course  of  trial  as  such,  though  they  did  not  in  truth 
contribute  towards  any  felony,  for  no  felony  was  committed. 
Therefore,  in  all  these  cases  where  the  charge  on  the  face  of  the 
indictment  includes  an  assault,  that  assault  which  the  Crown 
means-  to  charge  by  the  express  allegation  of  an  assault  (for  we 
ha?e  only  to  deal  with  an  express  allegation  in  this  case)  as  part 
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Bko.  v.  Bird  of  the  Very  act  which  it  charges  as  a  felony^  is  virtually  charged, 

KT  UxoK.     |^Q(]  gg  goon  as  the  assault  which  the  Crown  means  so  to  charge  is 

iggi         identified,  marked  and  distinguished  from  all  others  by  competent 

evidence,  the  case  becomes  exactly  the  same  as  if  the  indictment 

1  Victc.  85,  were  expanded  and  the  assault  completely  described,  so  as  clearly 
'  —Autrefoia^  *^  identify  it  The  prisoner  is  charged  with  it,  and  may  be  con- 
acqtuL  victcd  of  it  on  that  indictment  if  he  is  acquitted  of  the  felony :  or  it 
is  only  a  conditional  charge  dependent  on  that  fact,  and  if  he  be 
acquitted,  he  is  acquitted  tStogether,  and  for  ever,  from  the  charge, 
and  every  part  of  it,  just  as  if  he  had  been  indicted  and  acquitted 
of  the  same  assault  alone,  fully  identified  by  time,  place,  and  every 
other  necessary  circumstance  to  distinguish  it  from  every  other 
assault.  The  evidence  to  identify  this  assault  may  be  any  evidence 
of  the  same  sort  as  I  have  above  stated  is  admissible  to  prove  the 
identity  of  any  other  charge,  not  evidence  to  prove  the  crime  or 
any  part  of  it  actually  committed,  but  to  prove  what  the  offence 
was  which  the  Crown  did  charge.  Feeling  quite  satisfied  that  this 
reasoning  is  correct,  it  remains  to  apply  it  to  tne  facts  of  the  present 
case.  A  question  immediately  occurs  whether  the  11th  section 
applies  to  indictments  of  felonies,  including  a  single  assault  only, 
or  to  felonies  which  include  many  assaults.  A  rape  or  murder 
may  include  more  assaults  than  one,  and  I  do  not  feel  a  doubt  but 
that  in  such  cases,  where  the  evidence  shows  that  many  assaults 
are  meant  to  be  charged  as  connected  with  the  imputed  murder. 
Judgment  of  or  rape,  or  felony,  the  prisoner  may  be  convicted  of  them  or  any 
Parke,  6.  of  thcuL  Now  it  appears  that  in  this  case  on  the  former  trial,  the 
Crown  charged  the  defendants  with  certain  assaults  between 
certain  days,  which  assaults  it  charged  to  be  the  causes  of  the 
death  of  the  deceased,  and  gave  evidence  of  them,  and  tried  to 
prove  that  they  were  so.  The  charge  in  the  former'  trial  consisted 
therefore  of  these  three  propositions ;  that  certain  assaults  were 
committed  by  the  prisoners,  that  they  were  committed  malo  animo, 
and  that  they  caused  the  death  of  the  deceased.  On  the  first 
charge  they  were  put  on  their  trial  as  well  as  the  last,  absolutely, 
not  conditionally,  videUcity  provided  the  assaults  turned  out  to  have 
conduced  to  the  death ;  and  if  the  assaults  are  identified  to  be  the 
same  as  those  charged  in  this  indictment  the  prisoners  were  charged 
with  and  acquitted  of  the  assaults  now  charged.  Indeed,  if  the 
charge  of  assault  was  to  be  tried  only  in  the  event  of  the  assaults 
appearing  to  the  jury  to  have  contributed  to  the  death,  I  do  not 
see  how  they  could  have  been  tried  at  all  as  assaults,  and  the 
prisoners  convicted  of  them;  for  if  they  did  contribute  to  the 
death  the  very  assault  which  is  punishable  as  such  being  a 
wrongful  act,  the  offence  was  manslaughter  at  least.  It  is  quite 
clear  that  the  Legislature  contemplated  such  an  assault  as  may  be 
involved  in  the  charge  of  felony,  and  of  which  the  prisoner  could 
be  convicted  though  acquitted  of  the  felony ;  and  how  that  could 
be,  in  a  charge  of  felonious  homicide,  if  the  assault  actually 
conduced  to  the  death,  I  cannot  understand.  This  direction  of 
the  learned  commissioner  seems  to  me,  therefore,  in  any  view  of 
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the  case^  to  be  manifestly  wrong,  if  the  act  applies  to  murder  or  Rm.  v.  Btbp 
manslaughter  at  all.     A  doubt  has  been  suggested  whether  it  does,     "tUxob. 
by  my  brother  Eric;   but  the  words  of  the  statute  are  perfectly        jgsi, 
clear^  according  to  the  ordinary  rule  of  construction,  and  as  they        - — 
lead  to  no  absurdity  or  incongruity  in  any   view   of  the   case,   ^^^f'^^* 
1  think  clearly  they  must  be  taken  to  include,  as  they  expressly  ^'^AturrfoU 
state,  every  felony.     If  the  act  does  not  include  murder  and  man-       ocguiL 
slaughter,  the   direction  would   be  wrong:    but  the  defendants 
would  have  been  lawfully  convicted  of  the  assault  in  the  present 
indictment,  on  the  ground  that  charges  of  murder  and  manslaughter 
were  to  be  dealt  with  at  common  law,  and  not  under  the  statute. 
In  this  case,  the  jury  acquitted  of  the  felony,  for  the  blows  that 
were  proved,  it  appeared,  did  not  cause  the  death  of  the  deceased ; 
but  the   charge  of  assault,   in  my  opinion,   remained,   and  the 
prisoners  might  have  been  convicted  of  those  very  assaults  which 
are  charged  on  the  second  indictment ;  and,  having  been  acquitted 
of  the  charge  in  that  indictment,  they  are  acquitted  of  the  charge 
in  this  indictment.     And  it  would  be  contrary  to  the  wise  prin- 
ciple of  our  law,  that  a  man  should  be  subject  to  more  than  one 
trial  for  exactly  the  same  offence. 

Pollock,  C.  B. — The  question  in  this  case  turns  upon  the  true 
construction  of  the  statute  1  Vict.  c.  85,  s.  11,  by  wnich,  for  the 
first  time,  it  became  lawful,  upon  an  indictment  for  felony,  to 
convict  of  a  misdemeanor;  and  we  have  to  consider  whether  the 
prisoners  could  have  been  properly  found  guilty  of  an  assault  Jadgment  of 
when  on  the  former  occasion  they  were  tried  and  acquitted  of  the  PoMock,  c.  B» 
murder,  for  if  they  could  have  been  so  found  guilty,  they  have 
once  been  in  peril,  and  they  are  now  entitled  to  our  judgment  on 
the  plea  of  autrefois  acquit  Under  the  circumstances  presented 
for  our  consideration  by  the  learned  Conunissioners  of  Oyer  and 
Terminer,  I  am  not  surprised  that  there  should  be  considerable 
difference  of  opinion  in  the  assembled  judges.  We  are  ealled 
upon  to  put  a  construction  upon  an  act  which,  in  very  general 
terms,  has  introduced  an  anomaly  in  the  administration  of  the 
criminal  law.  The  distinction  between  felony  and  misdemeanor 
is  as  old  as  the  law  itself,  and  many  important  consequences 
follow  from  that  distinction.  Before  the  passing  of  the  Prisoners' 
Counsel  Bill  they  were  more  important  than  they  are  now,  but 
some  important  differences  still  remain.  The  statute  has  not 
abolished  the  distinction  between  felony  and  misdemeanor, 
whether  it  would  have  rendered  the  case  more  dear  or  not,  or 
whether  it,  when  it  came  to  be  fully  considered,  would  not  have 
raised  a  greater  difficulty  than  we  have  now  to  contend  with, 
I  shall  not  pause  to  inquire:  but  the  statute  has  introduced, in  not 
better  or  clearer  terms,  very  general  power  to  acquit  of  felony 
and  to  convict  of  assault  only  where  the  crime  charged  shall 
include  an  assault,  and  the  evidence  will  warrant  such  finding. 
The  statute  makes  no  specific  provision  for  the  present  or  anv 
other  particular  case  as  distinguished  from  the  general  class.  It 
does  not  provide  specially  and  separately  for  various  very  different 
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Bbo.  9.  BiBD  cases  that  may  be  snggested,  as,  for  instance,  where  some  felony 

■T  Uxor,     j^^^  actually  been  committed  by  some  one,  but  possibly  not  by  the 

jggj        prisoner;  or  where  it  is  left  in  doubt  whether  it  was  by  the  prisoner 

or  not;  or  where  it  is  clear  that  no  felony  has  been  committed,  but 

1  VicL  c.  85,  an  attempt  has  been  made  to  commit  one  by  the  prisoner,  or  by 
^^Av^foU  *  person  not  before  the  court ;  nor  does  it  apparently  make  any 
acquiL  distinction  between  the  above  cases  and  a  case  where  the  whole 
charge  of  felony  is  founded  in  mistake,  and  there  has  really  been 
no  felony  committed  at  all,  or  even  attempted,  and  the  charge  of 
felony  is  altogether  an  error.  I  think  it  cannot  be  matter  of 
surprise,  when  all  these  various  cases  may  arise,  and  the  statute 
consists,  as  to  this  part,  of  a  few  general  words  ovXj  applicable  to 
all,  that  much  doubt  may  arise  as  to  their  meamng  when  it  is 
necessary  to  apply  the  same  words  to  cases  differing  so  much  the 
one  from  the  other.  Here  we  have  to  inqure,  in  the  construction 
of  this  part  of  the  act,  what  was  in  this  case  the  crime  charged, 
and  did  it  include  the  assaults  in  question  ?  If  it  did,  the  prisoners 
have  already  been  acquitted,  and  cannot  be  tried  again.  If  it  did 
not,  the  former  acquittal  is  of  no  avail,  and  the  present^conviction 
is  right  I  think  the  meaning  of  the  words  ^^ crime  charged" 
must  be  sought  for  in  the  old  forms  under  which  the  jury  were 
addressed  by  the  officer  of  the  court — "Your  charge,  therefore, 
is  to  inquire  whether  the  prisoners  be  guilty  of  the  felony,"  and, 
according  to  the  new  practice  introduced  by  this  act,  the  charge 
Judgment  of  to  the  jury  will  be  to  inquire  whether  the  prisoners  were  guilty 
Pollock,  c.  B.  of  the  felony  and  assault,  or  not  guilty ;  and  the  question  mainly 
turns  on  what  would  be  the  assault  thus  alluded  to  ?  It  appears 
to  me  that  in  case  where  a  felony  (of  whatever  sort)  has  been 
actually  committed,  the  charge  is  the  felony  committed,  and  the 
means  whereby  it  was  committed ;  and  I  entirely  agree  with  the 
doctrine  laid  down  by  my  brother  Parke,  in  the  case  of  Reg.  v. 
St.  Creorge  (9  Car.  &  P.  491,)  that  the  prisoner  can  only  be  found 
guilty  under  the  statute  of  an  assault  involved  in  and  connected 
with  the  principal  charge  of  felony.  This  cannot,  I  think,  depend 
upon  the  mistake  or  blunder  of  the  prosecutor,  or  of  his  counsel, 
or  of  any  of  the  witnesses ;  it  depends  upon  the  fact  itself,  as  it 
may  come  out  in  evidence  and  be  found  by  the  jury.  It  seems 
to  me  contrary  to  first  principles,  in  administering  the  criminal 
law  and  in  construing  this  act  of  Parliament,  that  an  accused 
party  who  may  have  been  guilty  of  a  common  assault,  and  a 
common  assault  only,  never  intending  to  commit  a  felony,  or  even 
contemplating  it,  should  be  liable  to  three  year's  imprisonment, 
and,  according  to  some  constructions  of  the  act,  to  hard  labour 
during  that  time,  because  some  blundering  clerk  of  assize  has 
drawn  an  indictment,  or  some  rash  prosecutor  has  made  an 
accusation,  or  some  mistaken  or  incredible  witness  has  associated 
by  the  indictment,  bv  the  accusation,  or  by  the  evidence,  this 
simple  assault  with  a  lelony,  be  it  murder  or  otherwise  with  which 
felony  in  truth  and  in  fact  it  can  have  no  connexion  whatever. 
In  this  case  the  charge  was  the  murder  of  Mary  Ann  Parsons. 
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It  appears  that  she  came  to  her  death  by  a  single  blow  which  Bbg.  p.  Bibd 
could  not  by  the  evidence,  be  imputed  to  either  of  the  defendants.     "^  ^^^*- 
The  guilt  of  both  might  be  suspected  with  reference  even  to  that        i85i. 
&tal  dIow,  but  the  guilt  of  neither  was  proved,  and  therefore  veiy        . — 
properly  both  were  acquitted.    That  very  acquittal  on  that  ground,  ,)  u^AaKuit 
in  my  judgment,  disassociated  all  other  assaultsthat  did  not  tend  to    -—Atare/oU 
the  death  from  the  crime  chained,  and  the  crime  chaiged  did  not       ^^'^^^^ 
include  those  assaults,  and  I  think  it  was  not  lawful  for  the  jury 
to  convict  of  those  assaults.     It  would  follow  from  this  that  they 
were  properly  convicted  of  assault  in  the  case  now  before  us. 
I  must  admit  the  construction  of  the  act  as  to  this  matter  is  by  no 
means  free  from  considerable  doubt:    the  difference  of  opinion 
of  the  assembled  judges  sufficiently  attests  this.     Many  cases  of 
difficulty  may  be  presented  either  on  one  side  or  the  other,  and 
I  must  freely  confess  that  I  doubt  whether  any  construction  of  the 
statute  would  afford  a  more  satis&ctory  solution  of  aU  the  diffi- 
culties that  may  arise  in  the  various  cases  that  might  be  suggested. 
During  the  course  of  the  two  ar^ments  and  the  deliberations 
that  have  ensued,  I  have  found  it  difficult  to  come  to  a  conclusion 
which  I  felt  to  be  perfectly  satisfactory,    but  comparing  the 
difficulties  on  the  one  side  and  on  the  other,  I  have  at  length  felt 
it  my  duty  to  pronounce  the  judgment  already  expressed;    and 
while  I  disclaim  any  argument  or  any  consideration  or  any  view 
of  any  sort  founded  on  this  particular  case  itself,  I  own  I  have 
been  fortified  by  this  consideration — that  this  statute  is  manifestly  Jndgment  of 
a  departure  from  the  common  law ;   as  far  as  its  enactments  are  ^°*^«^^»  ^-  ^* 
clear  we  are  bound  to  obey  and  to  enforce  them,  but  when  they 
become  doubtful — and  who  shall  say  that  this  is  not  so  ? — ^it  is 
safer,  in  my  opinion,  and,    it  is  our  duty,    to  stand  by  the 
common  law. 

j£SVT8,  C.  J. — ^I  am  of  opinion  that  the  conviction  in  this  case 
was  wrons.  The  question  turns  upon  the  true  construction  of  the 
statute  1  Vict,  c  85,  s.  11,  which  in  Birches  case  (reported  in 
Den.  C.  C.  185),  was  considered  by  eleven  judges,  who  consulted 
all  the  authorities,  and  professed  to  expound  the  act  with  a  pre- 
dsion  which  could  not  mislead.  That  case  was  principally  relied 
upon  in  argument  by  the  defendants'  counsel,  and  ought  to  be  a 
ruling  authority  upon  the  subject;  but,  unfortunately,  some  ques- 
tion the  correctness  of  the  rule  which  is  there  laid  down,  whilst 
others,  adopting  it,  arrive  at  a  conclusion  altogether  different  from 
that  which  was  intended  by  the  framer  of  the  rule.  We  cannot^ 
therefore,  take  that  case  as  conclusive  upon  the  present  occasion ; 
and  inasmuch  as  a  reference  to  all  the  authorities  has  produced 
this  most  unsatisfactory  result,  we  must,  unaided  by  authority, 
endeavour  to  put  a  construction  upon  the  statute  itself.  I  take  it 
for  granted  that  in  all  cases  where  the  act  applies,  and  the  evidence 
warrants  such  finding,  the  jury  must  fina  the  prisoner  guilty  of 
assault.  It  is  not  left  to  their  option  to  convict  of  assamt  or  to 
acquit  the  prisoner  alt(^ether,  and  leave  him  for  further  prosecu- 
tion in  the  form  best  swted  to  the  justice  of  the  case :  the  act  is 
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Bbo.  v.  BmD  compulsory,  and  the  prisoner  is  in  jeopardy  in  all  cases  to  which 
BT  Uxor,     the  act  applies.     Numerous  inconveniences  might  be  pointed  out 
issT       ^  ^^^  certain  result  of  this  admitted  construction.     The  statute 
— '-       only  applies  to  indictments  for  felony  where  the  crime  charged 
1  Ficto.  85,  includes  an  assault.     It  is  absolutely  necessary  that  the  cnme 
'-i !iftf^>2r^  charged  should  legally  include  an  assault.     Crimes  of  this  nature 
acquit.       are  murder  by  violence^  rape,  robbery,  stabbing,  and  the  like. 
You  cannot  bring  the  case  within  the  act  by  ayernng  in  the  indict- 
ment an  assault  as  accompanying  a  crime  which  legally  does  not 
include  an  assault ;  nor,  on  the  other  hand,  is  it  necessary,  in  order 
to  found  the  jurisdiction  of  the  jury  to  state  an  assault  in  an 
indictment  for  a  crime  which  legally  includes  an  assault.     It  is 
prudent  to  do  so,  but  it  is  not  in  strictness  necessary ;  for  where 
the  crime  charged  includes  an  assault  by  implication,  the  chaise  of 
assault  appears  upon  the  indictment,  and  thus  the  rule  is  satisfied 
which  requires  that  when  the  record  is  made  up  the  charge  should 
appear  upon  which  the  prisoner  is  found  guilty,  and  subsequently 
punished.     But  although  the  crime  charged  does  legally  mdude 
an  assault,  it  does  not  rollow  that  the  act  may  be  called  into  opera- 
tion.    The  jury  have  but  a  conditional  power  to  find  the  prisoner 
guilty  of  the  assault — ^they  must  first  acquit  him  of  the  felony. 
The  trial,  therefore,  throughout,  is  a  trial  for  felony,  to  be  governed 
by  the  rules  which  regulate  such  trials ;  and  if  one  assault  only  be 
laid  in  the  indictment,  as  the  cause  of  death  by  violence,  or  if  the 
Jndfrment  of     Crime  charged  in  its  nature,  legally  or  in  fact,  include  but  one 
Jenris,  c.  J.      assault.  One  assault  only  can  be  produced  in  evidence  as  tending 
to  prove  the  crime  charged ;  and  the  prosecutor  having  made  his 
election  and  proved  one  assault,  cannot  abandon  that  and  produce 
evidence  of  another  assault,  having  no  relevancy  to  the  proof  of 
the  crime  charged  but  committed  upon  another  occasion.     So  if 
several  assaults  are  laid  in  the  indictment  as  causing  the  death,  or 
if  the  crime  charged  legally  may,  and  in  fact  does,  include  several 
assaults,  the  same  rule  will  prevail,  subject  to  the  same  qualifica- 
tions, for  the  trial  is  proceeding  for  felony,  the  evidence  produced 
is  produced  to  prove  the  felony,  and  is  to  be  controlled  by  the 
rules  which  are  applicable  to  trials  for  felony.     When  the  whole 
evidence  is  closed,  and  before  they  can  find  him  guilty  of  assault, 
the  jury  must  acquit  the  prisoner  of  the  felony.      Upon  what 

S round  is  that  acquittal  to  take  pl&ce  ?  Surely  because  the  evi- 
ence  warrants  such  acquittal.  The  prisoner  could  not  be  guilty 
of  the  felony,  if  there  was  no  felony,  or  if  the  felony  was  committed 
by  another  person.  But  the  evidence  which  was  brought  forward 
to  prove  the  felony,  and  which  was  insufiScient  for  that  purpose^ 
may  prove  beyond  doubt  that  the  prisoner  was  guilty  of  assault* 
The  crime  charged  includes  an  assault.  The  jury  have  acquitted 
the  prisoner  of  the  felony;  the  evidence  warrants  a  finding  of 
assault  What  are  the  jury  to  do  ?  .  The  act  is  admitted  to  be 
compulsory.  They  shall  "  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted."  Thus  reading  the  statute,  full  effect 
is  given  to  the  plain  common-sense  meaning  of  every  word  used. 
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I  bave  not  sought  for  the  object  of  the  enactment,  for  where  there  Beo.  v.  Bibd 
k  no  ambigaity,  no  foreign  aid  is  necesearj  to  expound  an  act ;     »t^J»)b. 
and  it  is  dangerous  to  speculate  upon  the  motives  of  those  who       lesi. 
may  pass  measures  through  Parliament,  particularly  if  the .  plain        - — 
meamng  of  words  is  to  be  disregarded  for  the  purpose  of  effectuatiDig  ^  u^Aataidt 
that  supposed  intention.     It  is  contended  that  the  assault  of  which    ^Avtr^oii 
alone  the  jury  can  convict  the  prisoner  is  that  included  in  the       *'<'3^ 
crime  charged,  and  that  consequently,  if  the.  crime  charged  be  com- 
mitted by  another,  the  prisoner  cannot  be  guilty  of  that  assault. 
This  restriction  is  not,  in  my  opinion,  justified  by  the  letter  of  the 
act,  but  seems  to  me  to  have  been  intentionally  excluded  from  it. 
The  jury  are  not  to  find  the  prisoner  guilty  ^^  of  the  assault  so 
included  in  the  crime  charged/  nor  '^of  the  said  assault,"  nor 
"of  such    assault,"   nor    ^' of   the  assault,'*  nor   even  of  '^an 
aasault,''   but  ^^  of  assault."      If  a  prisoner  cannot  be  convicted 
of  assault  where  the  crime  charged  was  committed  by  another, 
because   in  that  case  the  assault    by  the    prisoner   cannot  be 
induded  in   the  crime  charged,  it  would  seem  to  follow  that 
where  the  crime  chared  did  not  exist  in  fact,  it  could  not  include 
an  assault  by  the  prisoner.     In  the  latter  case,  however,  it  b 
admitted  that  the  prisoner  might  be  convicted  of  the  assault.    But 
h  is  said  that  every  felony  within  this  act  consists  of  an  assault 
and  something  more,  which  makes  it  a  felony,  aud  that  if  a  third 
party  is  guilty  of  the  whole  felony,  including  the  assault,  the 
whole  charge  is  exhausted,  and  the  prisoner  cannot  be  guilty  of  'J'*^?"®^  ^ 
the  assault.     This  contention  gives  a  meaning  to  the  words  of  the   ^^'^'   * 
statute  which  I  think  they  do  not  bear.     But,  independently  of 
that,  it  makes  the  jeopardy  of  the  prisoner  for  the  assault  to  depend  : 
n^n  the  guilt  or  innocence  of  a  third  party,  which  must  be  deter- 
mined in  his  absence  bv  a  jury  who  are  not  sworn  to  try  that  fact. 
Li  strictness,  indeed,  there  was  in  this  case  no  proof  that  homicide 
had  been  committed  by  any  one.  The  death  was  caused  by  a  blow 
inflicted  on  the  child's  head ;  whether  by  the  prisoners  or  by  other 
persons,  under  what  circumstances,  or  as  the  mere  result  of  a  fall, 
was  not  proved,  and  could  not  legally  be  determined  by  the  jury. 
They  could  only  acquit  the  prisoners  of  the  felony ;  having  done 
80  their  functions,  in  so  far  as  the  felony  was  concerned,  were  at 
an  end ;  they  could  not  inquire  by  whom  the  felony  was  com- 
mitted, or  if  a  felony  was  committed  at  all.     The  soundness  of  the , 
£stiDCtion  contended  for  may  be  tested  by  the  actual  circumstances 
of  this  particular  case.     If  it  had  been  proved  that  the  child  had 
not  died,  it  is  admitted  that  the  prisoners  might  have  been  convicted 
of  assault  upon  this  indictment  for  murder ;  if  the  death  resulted 
from  natural  causes,  it  is  admitted  that  the  prisoners  might  >  have 
been  convicted  of  assault  upon  this  indictment  for  murder ;  if  it 
was  homicide  by  another,  it  is  said  the  prisoners  could  not  have 
been  convicted  of  assault  upon  this  indictment  for  murder.    But 
it  is  only  homicide  if  the  blow  was  inflicted  by  the  act  of  another 
person ;  if  it  was  the  result  of  a  fall,  for  this  purpose  the  death 
was  natural.     Thus,  the  liability  of  the  prisoners  to  be  convicted 
TOL.  V.  H 
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Bbo.  9.  BiBD   of  an  assault  is  made  to  depend  upon  a  matter  which  the  jury 

BTjjxoR.    cannot  legally  settle;  they  can  say  that  the  prisoners  are  not  guilty 

1851.       of  ^^^  felony,  but  whether  the  death  was  felonious,  justilable, 

. —        accidental,  or  natural,  they  cannot  legally  determine.     For  these 

#!ii— iUwuft  ''®^o°s  I  am  of  opinion  that  upon  the  true  construction  of  this 
—Autrefoit  '  Statute  a  prisoner  may  be  acquitted  of  the  felony,  and  be  convicted 
acquit,  of  assault  upou  an  in(uctment  for  felony  wherever  the  crime  chained 
legally  includes  an  assault ;  and  the  evidence  properly  admissible 
and  produced  to  prove  the  crime  charged  warrants  the  finding  of 
assault ;  and  that  such  liability  to  conviction  for  assault  does  not 
depend  upon  the  ground  of  the  acquittal  for  felony,  but  will 
equally  exist  whether  the  felony  was  disproved  or  was  shown  to 
have  been  committed  by  a  third  party.  It  follows  from  this  opinion, 
that  in  my  judgment  the  proper  question  was  not  left  to  the  jury 
by  the  leamea  commissioner  upon  this  plea  of  autrefois  acquit. 
Upon  such  a  plea  three  questions  arise.  The  first  is  a  question  of 
law.  Is  the  crime  charged  upon  the  first  indictment  a  crime  of  the 
class  which  includes  an  assault?  If  it  is,  then  arises  the  second 
question — which  is  a  question  of  fact — ^what  assault  or  assaults 
was  or  were  in  fact  included  in  the  first  indictment?  The  affir- 
mative of  this  lies  upon  the  prisoner,  and  from  the  generality  of 
our  criminal  pleading,  more  especially  in  cases  under  this  statute, 
where  the  assaults  may  appear  upon  the  indictment  by  implication 
onlv,  may  be   attended  with  much  practical  difficulty.     If  our 

Judgmant  of  indictments  had  been  in  the  Scotch  form,  with  a  condescendence 
erru,  c.  J.  ^£  ^j^^^  various  assaults  consummated  by  the  felony,  the  task  would 
have  been  easy — the  mere  production  of  the  record  with  the 
acquittal  of  the  felony  would  leave  the  charges  of  assault  upon 
wluch  the  prisoner  would  have  been  in  jeopardy  upon  the  nrst 
trial  clearly  defined.  In  the  absence  of  such  assistance  the  prisoner 
must  resort  to  the  best  evidence  in  his  power.  If  the  first  case 
was  tried  out,  he  may  prove  what  occurred  upon  that  trial — the 
opening  of  counsel,  the  examination  of  witnesses,  and  thus  show 
what  assaults  were  brought  forward  and  were  legally  admissible 
upon  that  indictment,  as  tending  to  prove  the  crime  chained.  If 
an  acquittal  was  taken  without  evidence,  he  may  for  the  same 
purpose,  perhaps,  prove  what  occurred  before  the  grand  jury  when 
the  bill  was  found,  for  such  evidence  is  not  within  the  oath  of  the 
grand  jury,  *'  the  Queen's  counsel  and  their  own;**  or  he  may  resort 
to  the  depositions  or  the  instructions  upon  which  the  bill  was  framed. 
It  is  not  necessary,  however,  now  to  enlarge  further  upon  this 
subject.  The  same  difficulty  arises  in  a  greater  or  less  degree  upon 
all  pleas  of  autrefois  acquit  and  autrefois  convict,  and  the  evidence 
upon  such  pleas  in  all  cases  must  be  governed  by  the  same  rules. 
Having  designated  or  earmarked  the  assaults  included  in  the  first 
indictment,  the  third  question — likewise  a  question  of  fact— occurs. 
Are  the  assaults,  so  designated,  the  identical  assaults  which  the 
prosecutor  professes  to  produce  upon  the  second  trial?  This,  like- 
wise, must  be  proved  by  the  prisoner ;  but  if  it  is  established,  then 
the  identity  oi  the  charge  being  made  out,  the  prisoner  was  before 
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in  jeopardy  upon  the  same  charge,  and  is  entitled  to  judgment  upon  Rao.  v.  Bird 
the  plea  of  autrefois  acquit.   For  these  reasons  I  am  of  opinion  that     «t1^ob. 
the  proper  question  was  not  put  to  the  jurjr;  that  the  conviction        1^51^ 
was  wrong;  and  that  the  prisoners  were  entitled  to  judgment  upon        •; — 
the  plea  of  autrefois  acauit  ^  u^a  ^fft 

LoBD  Campbell,  C.  J. — After  long  and  anxious  deliberation,  '-^AutreJiU 
I  have  come  to  the  conclusion  that  in  this  case  the  former  acquittal  acqtdt. 
is  a  bar  to  the  present  prosecution.  I  should  feel  deep  regret  if 
great  offenders  were  to  escape  punishment ;  but  the  due  adminis- 
tration of  criminal  justice  requires  that  the  forms  of  judicial  pro- 
cedure should  be  observed.  These  forms  are  devised  for  the 
detection  of  guilt  and  for  the  protection  of  innocence.     In  the 

E resent  instance  the  defence  does  not  rest  upon  a  mere  technicality, 
ut  upon  the  sacred  maxim  that  ^^  no  one  ought  to  be  twice  vexed 
for  the  same  cause."  The  only  question  is,  whether  the  defen- 
dants might,  under  the  former  indictment,  have  been  lawfully 
convicted  of  the  assaults  for  which  they  are  now  prosecuted,  and 
it  is  the  yery  same  question  which  we  should  have  had  to  consider 
if  they  had  been  convicted  of  these  assaults,  and  the  validity  of 
that  conviction  had  been  referred  to  this  court.  A  majority  of 
the  judges  appear  to  think  that  the  general  acquittal  was  proper; 
but  I  am  humbly  of  opinion  that  the  second  trial  was  unnecessary 
and  unlawful.  The  case  entirely  depends  upon  the  construction 
of  the  statute  1  Vict.  c.  85,  sect.  11.  Let  us  first  consider  the 
mischief  which  this  enactment  was  intended  to  remedy.  At  Jndgment  of 
common  law  a  person  indicted  for  a  felony  which  involved  an  Campbell,  c.  J. 
assault  must  have  been  wholly  acquitted,  although  proved  to  have 
committed  the  assault  charged  in  the  indictment,  and  given  in 
evidence  by  the  Crown  as  the  means  of  committing  the  felony,  if 
his  attempt  to  commit  the  felony  was  not  fully  accomplished,  or  if 
a  felony  had  been  committed  to  which  the  assault  did  not  conduce, 
or  if  no  felony  had  been  committed  or  attempted.  This  was  found 
to  be  extremely  inconvenient ;  for  the  prisoner,  proved  to  have 
conunitted  a  grave  offence  of  which  he  was  accused,  either  got  off 
with  perfect  impunity,  or  a  new  indictment  was  preferred  against 
him  for  the  same  assault,  and  the  same  evidence  was  again  given 
against  him  before  another  jury.  In  the  former  event  public 
scandal  was  given  by  a  failure  of  justice,  and  in  the  latter  the 
accused  party  was  unnecessarily  harassed,  and  unnecessary 
expense  and  trouble  were  occasioned  by  a  second  trial.  I  conceive 
that  the  object  of  the  statute  was  to  permit,  in  spite  of  the  tech- 
nical rule  of  the  common  law,  which  forbids,  under  an  indictment 
for  felony,  a  conviction  for  an  offence  amounting  only  to  a  mis- 
demeanor^ that  wherever  there  is  an  indictment  for  a  felony 
involving  an  assault,  the  prisoner  may  be  convicted  of  the  assault 
charged  in  the  indictment  and  given  in  evidence  as  conducive  to 
the  felony,  although  he  be  acquitted  of  the  felony,  and  whether 
the  assault  was  or  was  not,  in  point  of  fact,  conducive  to  the 
felony.  This  surely  would  be  a  very  reasonable  law,  both  for  the 
sake  of  the  public  and  of  the  prisoner.     To  my  mind  it  is  enacted 

h2 
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Rbo.  r.  Bird   by  the  following  words : — *'  On  the  trial  of  any  person  for  any 

BT  Uxor,    felony,  where  the  crime  charged  shall  include  an  assault  against 

ig5i        the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 

and  to  find  a  verdict  of  guilty  of  assault,  if  the  evidence  shall 

\i!1VL^  warrant  such  finding."  Soon  after  the  act  passed  a  construction 
'—Autrefois '  ^^  ^*  ^^  Contended  for,  confining  its  operation  to  cases  in  which 
acquit.  the  assault  was  committed  in  an  attempt  to  commit  the  felony 
chained.  For  this  construction  plausible  reasons  were  urged,  but 
it  was — I  think  very  properly — overruled  by  several  solemn 
decisions  of  the  judges.  Thus  the  quality  of  the  assault,  that  it 
shall  actually  be  conducive  to  the  felony,  is  gone;  dnd  I  must 
confess  that  I  can  conceive  no  other  intelligible  rule  to  go  by  than 
that  the  assault  shall  be  charsred  and  shall  oe  given  in  evidence  as 
conducive  to  the  felony.  With  these  conditions  the  party  accused 
has  ample  notice  of  the  ofience  which  he  has  to  answer,  and  an 
ample  opportunity  of  vindicating  his  iimocence.  The  statute 
certainly  did  not  mean  practically  to  give  the  prosecutor  the 
advantage  of  adding  to  the  indictment  a  count  for  an  assault 
unconnected  with  the  felony;  but  the  rule  which  I  would  lay 
down  admits  of  no  such  perversion.  The  assault  must  be  an 
assault  against  the  person,  and  included  in  the  crime  charged ;  if 
it  be,  then  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 
and  to  find  a  verdict  of  guilty  of  an  assault,  should  the  evidence 
warrant  such  finding.  I  know  not  why  a  proviso  is  to  be  intro- 
Judgment  of  duced  that  the  statute  shall  not  apply  where  evidence  is  subse- 
Lord  Camfbell,  queutly  given  that  the  assault  charged  and  proved  as  conducing  to 
the  felony  did  not  conduce  to  it.  In  the  present  case,  the  assaults 
which  are  the  subject  of  the  second  indictment  for  misdemeanor, 
were  expressly  charged  in  the  second  and  third  counts  of  the 
indictment  for  murder,  and  they  were  actually  given  in  evidence 
at  the  former  trial,  with  the  expressed  purpose  of  proving  the 
felony  alleged  in  those  counts.  Moreover,  wnen  they  were  given 
in  evidence,  they  were  material  and  powerful  proof  that  the  crime 
of  murder  had  been  committed  by  the  prisoners.  Subsequently, 
medical  witnesses  of  skill  and  credit  swore  that  the  death  was 
caused  exclusively  by  a  blow  on  the  head  of  the  deceased,  not 
shown  to  have  been  inflicted  by  either  of  the  prisoners.  There- 
upon, my  brother  Talfourd  most  properly  interposed,  and  advised 
the  jury  to  acquit  them  of  the  murder.  But,  with  the  most  sincere 
deference  for  his  opinion,  and  that  of  my  learned  brethren  who 
agree  with  him,  I  think  he  ought  to  have  directed  the  jury  that  if 
they  believed  the  medical  witnesses,  and  acquitted  the  prisoners  of 
the  murder,  they  must  direct  their  attention  to  the  uncontradicted 
evidence  proving  the  assaults,  and  find  a  verdict  of  '^  guilty"  upon 
the  portions  of  the  indictment  charging  those  assaults,  should  they 
think  ^^that  the  evidence  warranted  such  finding" — ^that  is  to 
say,  if  they  believed  the  uncontradicted  and  unsuspected  witnesses 
for  the  Crown,  who  swore  to  those  assaults.  Being  once  con- 
nected with  the  felony,  and  sufficient  to  prove  it,  if  the  death  were 
not  imputed  to  another  cause,  I  do  not  understand  when  or  how 
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they  were  diBconnected  from  it  and  became  independent  and  rbo.  v.  Bird 
distinct  assaults.     Juries,  in  practice,  defer  to  the  opinion  of  the    ^  Uxor. 
judge  upon  such  an  occasion,  and  a  formal  summing  up  becomes        j^ 

unnecessary ;  but  if  there  be  any  eyidence  to  go  to  the  jury  from        .* 

which  they  might  draw  an  inference  of  guilt,  in  strict  law  it  is   i  ^^t  e.  85, 
supposed  to  be  submitted  to  them.  The  assaults  proved  against  the  ''}}^ff^^ 
prisoners  were  connected  with  the  felony  till  the  verdict  of  not       aoqmt, 
guilty  was  pronounced.   But  it  is  before  the  verdict  is  pronounced, 
as  I  conceive,  that  the  judge  is  to  tell  the  jury  that  if  they  acquit 
of  felony  they  may  convict  of  assault.     It  is  not  by  the  verdict  of 
"not  guilty  of  me  felony"  that  the  judge  is  prevented  from 
drawing  the  attention  of  the  jury  to  the  minor  offence.     The 
statute  clearly  supposes  the  direction  to  be  given  to  the  jury  that 
if  they  acquit  of  tne  felony,  they  may  find  a  verdict  of  guilty  of 
assault,  the  evidence  warranting  such  finding.     In  this  case, 
morally  speaking,  the  jury  would  not  have  been  justified  in  dis- 
believing the  medical  evidence,  and  concluding  that  the  assaults  of 
which  the  prisoners  were  proved  to  have  been  guilty  caused  the 
death.     But  cases  may  easily  be  imagined  in  which  the  jury 
would  be  justified  in  disbelieving  medical  evidence,  and  in  spite  of 
it  properly  finding  a  verdict  of  guilty  of  the  murder.     How^ 
then,  can  we  lay  down  a  rule  that  assaults  once  connected  with 
the  felony  are  to  be  disconnected  from  it  by  a  medical  opinion  that 
they  did  not  conduce  to  the  death  ?    It  was  hardly  contended  at 
the  bar  that  the  prisoners  might  not  have  been  convicted  of  the  jndgment  of 
assaults  if  it  had  turned  out  to  be  a  case  in  which  no  felony  Lonl  Campbell, 
appeared  to  be  committed ;   and  I  cannot   understand  how  the  ^'  ^' 
case  is  less  within  the  statute  because  the  evidence  led  to  the 
belief  that  a  murder  had  been  perpetrated  in  which  the  prisoners 
were  not  implicated.     A  good  deal  of  stress  was  laid  upon  the 
power  given  by  the  8th  section  of  1  Vict  c.  85,  to  sentence  any 
person  found  gmlty  of  an  offence  within  the  act  to  hard  labour  and 
soUtary  confinement.    But  this  argument  was  exhausted  when  the 
judges  determined  that  the  enactment  about  convicting  of  assault 
was  not  limited  to  assaults  in  an  attempt  to  commit  a  felony.     The 
power  of  punishing  by  hard  labour  and  solitary  confinement  is 
only  discretionary ;  and  the  Le^lature  probably  thought  that  it 
might  often  be  useftdly  exercised  if  the  assault  was  connected  with 
the  commission  of  a  fdlony,  although  proof  were  not  given  that  the 
felbny  was  attempted.      In  the  present  case,  had  there  been  a 
conviction  for  the  assault  at  the  first  trial,  simple  imprisonment 
might  have  been  generally  considered  an  inadequate  punishment 
for  the  delinquency  established.     I  do  not  think  it  necessary  to 
refer  to  the  various  decisions  which  have  been  commented  upon  by 
m^  learned  brothers  who  have  preceded  me.    I  will  content  myself 
with  observing  that  the  most  recent  of  these.  Beg.  v.  Birchy  seems 
to  me   to  be  an  express  authority  for  the  construction  of  this 
statute.     There  no  felony  had  been  consummated,  and  the  jury 
expressly  found  that  the  assault  had  not  been  committed  with 
intent  to  rob.     Yet  the  judges  unanimously  held  that  the  prisoner 
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Reg.  0.  BiBD  had  been  properly  found  guilty  of  the  assault.  Could  it  have 
'"^^^^  made  any  difference  in  that  case  if  there  had  been  additional 
1851.  evidence  that  after  Birch,  the  prisoner,  struck  the  prosecutor,  a 
-; —  stranger  was  seen  to  give  him  an  additional  blow,  to  take  his 
^  n— /  ott/t  P^^®^»  ^^^  *^®^  *^  escape  ?  I  must  beg  the  particular  notice  of  my 
'  -^AtttrefoU  brethren  to  the  replication  to  the  plea  of  autrefois  acquity  on  which 
(K^ttit.  the  issue  is  joined,  ^'  That  the  prisoners  were  not  acquitted  of  the 
felony  and  murder,  including  the  same  identical  assaults  charged  in 
the  present  indictment."  The  case  submitted  to  us  expressly 
states  that  the  assaults  for  which  the  second  indictment  was 
preferred  were  given  in  evidence  at  the  former  trial;  that  ^^the 
counsel  for  the  prosecution,  in  opening  the  case  to  the  jury  on  the 
former  trial,  had  opened  these  different  assaults  as  conducive  to 
the  death ;"  and  that  ^'  it  was  not  shown  on  the  second  trial  that 
there  were  any  other  assaults  committed  but  those  which  had  been 
given  in  evidence  on  the  former  trial."  I  am  bound  to  say,  upon 
this  statement,  the  prisoners  were  acquitted  of  the  same  identical 
assaults  charged  in  the  present  indictment,  and  are  therefore 
entitled  to  our  judgment.  I  need  only  very  briefly  advert  to  the 
argument  urged  by  the  counsel  for  the  prosecution,  that  even  upon 
the  supposition  that  the  prisoners  might  have  been  convicted  of 
the  assaults  under  the  first  indictment,  yet,  as  the  judge  did  not 
submit  this  question  to  the  jury,  the  general  acquittal  does  not 
entitle  them  to  plead  autrefois  acquit  in  bar  of  the  indictment  for 
Jndgmeot  of  misdemeanor.  But  if  they  might  lawfully  have  been  convicted  of 
Campbell,  C.  J.  the  assaults  at  the  first  trial,  they  were  then  in  hazard,  and  they 
are  not  to  be  again  put  in  hazard  of  being  convicted  upon  the 
same  charge.  There  would  be  no  safety  for  mankind  if  the  benefit 
of  a  former  acquittal  might  be  done  away  with  by  inquiring  into 
the  terms  in  which  the  judge  summed  up  at  the  former  trial, 
although  the  indictment,  and  the  evidence  then  given,  sought  to 
convict  the  prisoner  of  the  same  offence  for  which  he  is  again 
prosecuted,  and,  if  he  were  guilty  of  it,  there  was  then  an 
opportunity  of  establishing  his  guilt.  It  is  only  the  ignorant  and 
the  presumptuous  who  would  propose  that  a  man  shall  be  liable 
to  be  again  accused  after  a  judgment  regularly  given  pronouncing 
him  to  be  innocent.  According  to  this  novel  doctrine,  the  Crown 
might  a  second  time  prosecute  for  high  treason  a  person  who  has 
been  acquitted  of  the  charge  by  a  jury  of  his  country,  and  there 
would  be  no  end  to  prosecutions  for  felony  or  misdemeanor 
prompted  by  private  malevolence.  I  have  only  further  to  observe 
that  I  tliink  the  direction  of  the  learned  judge  at  the  last  trial  was 
exceptionable ;  and  I  hardly  see  how  the  conviction  under  it  can 
be  approved  by  any  who  are  not  of  opinion  that  there  can  only  be 
a  conviction  of  assault  under  1  Vict,  c  85,  where  the  assault  was 
in  an  attempt  to  commit  the  felony.  He  told  the  jury  that,  **  If 
they  were  satisfied  that  there  were  several  distinct  and  independent 
assaults,  some  or  one  of  which  did  not  in  any  way  conduce  to  the 
death  of  the  deceased,  it  would  be  their  duty  to  find  a  verdict  for 
the  Crown."     I  am  of  opinion  that  he  should  only  have  directed 
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the  jury  to  find  for  the  Crown  if  there  were  any  assault  in  Beo.«.Bibd 
evidence  which  was  not  included  in  the  former  indictment,  and  not     "^^^^ 
offered  in  evidence  at  the  former  trial  as  part  of  the  transaction,        I85i. 
so  that  it  might  be  considered  an  independent  and  distinct  assault        ^ — 
unconnected  with  the  felony.     As  he  directed  the  jury,  they  were  g^*^^^^ 
bound  to  convict  if  there  was  any  assault  in  evidence  which  did  '^Avtnfina 
not  in  fact  conduce  to  the  death  of  the  deceased,  however  it  might       acquit. 
have  been  connected  with  the  felony,  and,  indeed,  with  whatever 
intent  it  mi^ht  have  been  inflicted.    The  result  of  the  evidence  at 
the  first  trifQ  is  supposed  to  be  that  the  death  was  caused  exclu- 
sively by  a  blow  subsequently  given,  which  was  not  the  subject  of 
the  second  indictment.     Upon  this  supposition,  no  prior  assault 
could  haye  conduced  to  the  death.    Therefore  the  jury  at  the  last 
trial  were   obliged  to  find  a  verdict  of  '^  guilty,**  as  none  of  the 
assaults  proved  did  conduce  to  the  death,  although  they  were  all 
offered  in  evidence  as  conducing  to  the  death,  and  were  substantial 
evidence  to  prove  the  murder.      This  seems  to  me  not  only  to 
differ  from  my  construction  of  the  statute,  but  to  put  a  narrower 
construction  upon  it  than  it  has  at  any  time  received  since  the 
decisions  that  the  assault  need  not  be  committed  in  an  attempt  to 
conmiit  the  felony.     For  these  reasons,  I  think  that  the  conviction 
ought  to  be  quashed ;   but  a  majority  of  the  court  being  of  a  Li/cwmpbeU,'' 
contrary  opinion  the  conviction  is  affirmed,  and    the  judgment  c.  J. 
which  was  respited  will  be  pronounced  upon  the  defendants  at  the 
next  assizes  tor  the  county  of  Devon.    I  hope  I  may,  without 
impropriety,   express  a  wish  that  the  Legislature  will  speedily 
repeal  or  explain  the  enactment  which  has  caused  such  confusion. 
Of  course  I  am  ready  to  abandon  the  construction  of  it  for  which 
I  have  been  contending,  and  most  respectfuUy  and  submissively 
to  be  goyemed  by  the  opinion  of  my  learned  brethren  who  differ 
from  me>  hut  I  have  not  been  able  to  gather  from  them  any  dear 
and  certain  rule  for  my  future  guidance,  and,  I  am  afraid,  that 
without  the  interference  of  Parkament,  notwithstanding  our  best 
efforts  to  be  unanimous,  we  ourselves,  as  well  as  others,  may  again 
find  it  difficult  to  anticipate  the  result  of  our  deliberations. 

Canvictiau  (xffinned. 
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COURT  OF  CRIMINAL  APPEA^i. 

Fdyruary^  1851. 

(Before  Jebvis,  C.  J.,  Aldebson,  B.,  Platt,  B.^  Williams,  J.» 

and  Mabtin,  B.) 

Reg.  v.  Reid  and  othebs.  (a) 

Indictment  for  robbery — Ckmviction  of  cusault  with  intent  to  rob — Stat. 

1  Victc.  85,8.  11. 

An  indictment  charged  that  A.  B.,  at  ^,y  on  S^Cy  in  and  upon  C,  D. 
feloniously  did  make  an  assauUy  and  him  the  said  C.  D.  in. bodily  fear 
and  danger  of  his  life  did  put,  and  two  pieces  of  current  silver  coiny 
4rc.yfrom  the  person  and  against  the  will  of  said  C  D,  feloniously  and 
violendy  did  robyStealy  take,  and  carry  away  ;  and  that  the  said  A,  B,^ 
immediately  before,  at  the  time  of,  and  immediately  after  such  robbery 
as  aforesaid,  did  feloniously  beat  and  strike  and  use  other  personal 
violence  to  said  C.  Z>.  contra  formam  statuti. 

The  jury  found  A.  B.  guilty  of  assaulting  and  beating  C  D.,  with  intent 
to  rob  him. 

Held,  that  as  the  offence  of  assaulting  with  intent  to  rob  was  not  expressly 
stated  in  the  indictment,  the  prisoner,  at  common  law,  could  not  be  eon" 
victed;  and  secondly,  as  an  assault  with  intent  to  rob  is  made  felony 
by  statute,  the  jury  were  not  at  liberty,  under  s.  11  of  I  VicL  c,  85, 
to  find  the  prisoner  guilty  of  that  felonious  assault.  The  judgment 
was  therefore  arrested;  but  time  given  to  prefer  a  new  charge  of 
assaulting  with  intent  to  rob, 

THE  following  case  was  reserved  by  Martin,  B. : — 
At  the  York  Winter  Assizes  (1850)  the  prisoners  were  tried 
on  the  following  indictment : — 

YORKSHIRE,  1  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  /oath  present,  that  George  Reid,  late  of  the 
parish  of  Doncaster,  in  the  county  of  York,  labourer,  William 
Ackroyd,  late  of  the  same  parish,  labourer,  and  William  Rothwell, 
late  of  the  same  parish,  labourer,  on  the  18th  day  of  September, 
in  the  year  of  our  Lord  1850,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  upon  George  Smith,  m  the 
peace  of  God  and  our  said  Lady  the  Queen  then  and  there  beins, 
ieloniou'sly  did  make  an  assault,  and  him  the  said  George  Smifli 
in  bodily  fear  and  danger  of  his  life  then  and  there  feloniously 
did  put,  and  two  pieces  of  current  silver  coin  of  the  realm  called 
shillings,  and  two  pieces  of  current  silver  coin  of  the  realm  called 
sixpences,  and  one  silk  handkerchief  of  the  value  of  two  shillings, 
of  the  moneys,  goods,  and  chattels  of  the  said  George  Smith, 
from  the  person  and  against  the  will  of  the  said  George  Smith 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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then  and  there  feloniously  and  violently  did  rob,  steal,  take,  and  Rsa.  v.  Reid 
cairy  away.     And  that  the  said  George  Beid,  William  Acboyd,  ^"^  othbbb. 
and  William  Bothwell,  immediately  before,  at  the  time  of,  and        ig^. 
also  immediately  after  such  robbery  as  aforesaid,  did  then  and        — 
there  feloniously  beat  and  strike  and  use  other  personal  violence    a^Su^ 
to  the  said  Geoige  Smith,  against  the  form  of  the  statute  in  such   wuau  to  rob, 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady   ^  ^«^  <'•  8^* 
the  Queen,  her  crown  and  dignity.  '*  ^^' 

The  jury  found  that  the  prisoners  were  guilty  of  assaulting  and 
beating  George  Smith,  the  person  named  m  the  indictment,  with 
intent  to  rob  him. 

It  was  objected  by  the  counsel  for  the  prisoners  that,  upon  this 
finding,  the  prisoners  were  entitled  to  a  verdict  of  not  guilty  being 
entered  for  them. 

I  thoi^ht  not,  and  that  it  was  lawful  to  proceed  to  judgment 
against  the  prisoners,  but  at  the  request  of  their  counsel,  ana  with 
the  concurrence  of  the  counsel  for  the  prosecution,  I  respited  the 
judgment  until  the  next  assizes,  in  order  that  the  judgment  of  the 
judges  of  either  bench  and  of  the  barons  of  the  Exchequer  be 
obtained,  which  judgment,  I  request,  may  be  given. 

[This  case  first  came  on  for  argument  on  Saturday,  January  Aigumentfor 
18,  but  the  court  directed  that  it  should  stand  over,  in  order  that  ^^  ?««««»• 
counsel  might  be  instructed  on  the  part  of  the  prosecution.] 

Overendy  for  prisoners  Reid  andRothwell. — This  conviction  can- 
not be  sustained  either  at  common  law  or  under  1  Vict.  c.  85,  s.  11 ; 
(Lord  Denman's  Act.)  [Aldebson,  B. — This  is  very  like  Van- 
dereamVs  case  (2  Leach,  Sl6)l.{b)  The  offence  of  robbery  is  larceny 
with  aggravation;  the  foundation  of  the  offence  is  larceny,  but  not 

(6)  In  Vemderecmb's  ease  (3  Leach,  816,  Srd  edit)  the  first  indictment  ehaiged  a  boi^- 
ItfUDs  breaking  and  entering  (k  a  dwelling-bonee,  and  stealing  therein.  The  proaecntion  failed 
to  prove  that  the  breaking  an4  entering  took  place  in  the  night-time;  and  they  then  sought  to 
prove  a  laroenj  of  the  propertj  described  in  the  indictment  on  an  antecedent  day.  This  thej 
woe  prevented  firom  doing.  The  court  said,  "  It  seems  to  be  a  perfectly  distinct  felony.  It 
qipears  most  clearly  that  nothing  was  taken  away  after  these  Aien  entered  the  house,  and  that 
mere  was  not  such  a  removal  of  any  one  article  as  will  constitute  an  iuporiamt  in  contempl*- 
tionoflaw.  The  indictment  chaiges  the  prisoners  with  breakiDg  the  house  and  stealing  the 
foods;  and  most  unqnestionaUy  tibat  ohaige  may  be  modified  by  showiug  that  they  stole  the 
goods  withoot  breaking  open  the  house;  but  the  chaige  now  proposed  to  be  introduced  goes  to 
eoonect  the  prisoners  with  an  antecedent  felony,  committed  bisfore  three  o'clock  on  this  day,  at 
whidi  time  it  is  clear  they  had  not  entered  the  house."  The  prisoners  being  acquitted,  a  bill 
«as  afienrards  preferred  against  them,  which  chaiged  that  they  broke  and  ento^  the  dwelling- 
booie  with  intent  to  steal  therun.  To  that  indictment  they  pleaded  enUr^oit  aeqvit;  and 
judgment  was  given  against  them  upon  that  plea.  Buller,  J.,  in  deUvering  the  opinion  of  the 
judges,  said,  "  It  is  quite  dear  that  at  the  time  the  ftlony  was  committed  there  was  only  one 
aot  done,  namely,  the  breaking  the  dwelling-house.  But  this  fact  alone  will  not  decide  this 
esse;  lor  burglary  is  of  two  sorts:  first,  breakiog  and  entering  a  dwelling-house  in  the  night- 
tisH,  and  stealing  goods  therein;  secondly,  breaking  and  entering  a  dwelling-house  in  the 
m^Utime  with  intent  to  commit  a  felony,  although  the  meditated  felouy  be  not  in  feet  com- 
mitted. The  dreomstance  of  breaking  the  house  is  common  and  essential  to  both  the  spedes  of 
tUs  ofienoe,  bot  it  does  not  of  itself  constitute  the  crime  in  either  of  them;  fer  it  is  necessary 
to  the  completion  of  burglary  that  there  should  not  only  be  a  breaking,  bqt  that  the  breaking  should 
be  accompanied  with  a  fdony  actually  committed  or  intended  to  be  committed;  and  these  two 
oAooes  are  so  diatinct  in  their  nature,  that  eridenoe  of  one  of  them  will  not  support  an  indict- 
Bmt  fer  the  other.  In  the  present  case,  therefore,  evidence  of  the  breaking  with  intent  to  steal 
was  rightly  hdd  not  to  be  sufSdent  to  support  the  indictment  charging  the  prisoner  with 
hiving  brdcen  the  house  and  stden  the  goods  stated  in  the  first  indictment ;  and  if  crimes  are 
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Bbo.  0.  Bud  80  OS  to  ED  assault  with  intent  to  rob  ;  there  the  assault  is  the 

Ain>  0THKB8.  foundation  of  the  oflFence,  the  intent  ascsTOvation  only.    An  assault 

ilii:       is  not  necessaril jr  incladed  in  the  offen^of  robbery ;  so  that  at  com- 

mon  law  the  prisoners  could  not  be  convicted  of  an  assault  with. 

'I^'^^jy--  intent  to  rob,  or  of  any  assault  upon  this  indictment.  (2  East  P. 
in^iorob,  C.514.)  [Aldebson^B. — The  idea  of  robbery  is  not  necessarily  con- 
1  Viet,  e.  85,  nectcd  with  the  idea  of  an  assault]  In  Beff.  v.  Withal  and  Cherend 
'•  ^^'  (2  East  P.  C-  517 ;  1  Leach,  102),  the  prisoners  were  indicted  for 
feloniously  and  burglariously  breaking  and  entering  the  dwelling- 
house  of  E.  P.,  ana  stealing  therein  60iL  The  jury  found  them 
not  guilty  of  the  breaking  and  entering  the  dwelHng-house  in  the 
night,  but  guilty  of  stealing  the  money  in  the  dwelling-house.  It 
was  objected  for  the  prisoners  that  they  were  not  excluded 
clergy,  because  the  jury  had  acquitted  them  of  the  bui^lary^ 
and  mere  was  no  separate  count  in  the  indictment  on  the  stat.  12 
Anne,  c.  7,  for  stealing  in  the  dwelling,  to  the  value  of  40«.  ^*  Thia 
matter  being  reported  to  the  judges  in  Michaelmas  Term,  1773^. 
a  great  majority  were  of  opinion  that  where  a  prisoner  is  indicted 
for  a  complicated  offence  comprehending  in  itself  divers  circum* 
stances  of  aggravation,  each  of  which  is  ousted  of  clergy,  though 
he  be  acquitted  of  some  of  these  crimes,  yet  if  he  be  found  guilty 
of  others  from  which  the  benefit  of  clergy  is  excluded,  he  shall  re- 
ceive sentence  of  death.  As,  if  one  be  indicted  of  burglary  and 
stealing  a  sheep,  and  he  be  acquitted  of  the  breaking,  &c.,  but 
found  guilty  of  the  sheep-stealing,  no  other  than  a  capital  judg- 
-^^rfwntjw  ment  can  be  pronounced  against  him.  But  a  few  of  the  judges. 
t  6  pnBODen^  ^^  doubting,  the  further  consideration  of  the  case  was  adjourned 
to  Hilary  Term,  1774.  And  in  the  meantime  Lord  C.  B.  Parker 
furnished  the  notes  of  Comer's  case  fir8t  beforementioned  (p.  516.) 
Finally,  all  the  judges  were  of  opinion  that  the  prisoners  were 
ousted  of  their  clergy  by  this  finding,  for  the  indictment  contained 
every  charge  necessary  upon  the  stat.  12  Anne,  c.  7,  namely,  a 
stealing  in  a  dwelling-house  to  the  amount  of  40^.,  and  the  jury 
had  found  them  gmlty  of  that  charge.^  [Aldebson,  B. — lA 
there  any  instance  of  a  man  being  convicted  of  one  felony 
upon  an  indictment  charging  another?]  Certainly  not.  [Mab* 
TIN,  B. — But  this  indictment  expressly  charges  that  the  pri- 
soner fehniouily  did  make  an  assault,  ana  so  the  jury  have  found.] 
If  that  stood  alone  in  the  indictment,  it  would  be  a  bad 
indictment  The  word  fehrdously  gives  no  greater  effect  to  the 
word  assault  than  it  would  have  without  it.  [Jebvis,  C.  J. — The 
rule  of  the  common  law  is,  that  if  you  fail  in  proving  the  principal 
offence  charged  in  the  indictment,  you  cannot  convict  of  a  minor 
offence  included  therein,  unless  that  minor  offence  is  expressly 
charged  in  the  indictment ;  but  the  argument  here  is,  that  robbery 
is  a  word  of  art,  which,  at  all  events  when  laid  to  have  been  com- 
mitted with  violence,  includes  both  a  larceny  and  an  assault. 

80  distinct  that  evidence  of  the  one  will  not  support  the  other,  it  is  ss  inconsistent  with 
reason  as  it  is  repugnant  to  the  roles  of  law  to  say  they  are  so  &r  the  same  that  an  aequittal 
of  the  one  shall  biB  a  bar  to  the  proeecntion  of  the  other." 
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Ald£R80N,  B, — ^Robbery  may  be  accomplished  by  threats.  I  take  Rko.  v.  Reio 
it,  that  the  beggar  in  «  Gil  Bias"  was  guilty  of  robbery.]     But  audothem. 
then,  Lord  Denman's  Act  (7  Will.  4  &  1  Vict.  c.  85,  s.   if),  says        igsi. 
that  ^'  upon  the  trial  of  any  person  for  any  felony  whatever,  where 


the  crime  charged  shall  include  an  assault  against  the  person,  it  shall  .^^  ^^^ 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  igumu  to  rob. 
goilty  of  assault  agamst  the  person  indicted,  if  the  evidence  shall  i  VieL  c  85, 
warrant  such  finding."  But  that  statute  means  a  common  assault  '*  ^^' 
only,  included  in  the  transaction ;  otherwise,  upon  an  indictment  for 
robbery,  a  prisoner  might  be  convicted  of  the  capital  offence  of  stab- 
bing with  mtent  to  murder,  or  cutting  with  intent  to  do  grievous 
bodily  harm,  because  they  are  all  assaults.  [Aldebson,  B. — 
Which  would  be  contrary  to  VandereonUis  caseJ]  In  R.  v.  Wat" 
kbu  (1  Car.  &  M.  264),  burglariously  breaking  into  a  dwelling- 
house  with  intent  to  commit  a  rape  was  held  not  to  include  an 
aasaolt,  so  as  to  fall  within  Lord  Denman's  Act  [Jeryis,  C.  J. 
— ^There  seems  to  have  been  an  extraordinary  misapprehension  in 
that  case,  because  the  indictment  actually  charged  a  beating  in 
the  dwelling-house.  Burglariously  breaking  into  a  house  and 
assaulting  a  person  therein  is  a  clear  felony,  including  an  assault. 
Alderson,  JB. — The  judges  did  not  advert  to  1  Vict.  c.  86.]  {a) 
The  statute  was  clearly  intended  to  apply  to  a  misdemeanor  only, 
because,  before  the  statute,  fifty  mnerent  felonies  might  be 
included  in  the  same  indictment.  [Alderson,  B.  —  Stealing 
sheep,  and  killing  with  intent  to  steal,  are  constantly  put  in  the 
same  indictment.]  The  difficulty  was,  that  upon  an  mdictment  -^««n?«it  ^^ 
for  felony  there  could  be  no  conviction  for  a  misdemeanor.  No  *  P™*°*^ 
instance  is  to  be  found  in  which,  upon  a  charge  of  robbery,  there 
has  been  a  conviction  for  an  assault  with  intent  to  rob,  nor  in 
which  there  has  been  a  conviction  for  felony  under  Lord  Den- 
man's  Act.  [Jervis,  C.  J. — Li  R.  v.  Birch  (1  Den.  C.  C.  185, 
and  2  Cox  Crim.  Cas.  22),  it  was  left  to  the  jury  to  say  whether 
the  assault  was  committed  with  intent.]  In  that  case  die  notion 
of  the  judge  was,  that  the  prisoner  could  not  even  be  convicted 
of  the  common  assault,  unless  it  was  an  assault  committed  in  the 
attempt  to  rob.  In  Reg,  v.  Button  (11  Q.  B.  929,  946),  it  is  said^ 
^'  the  same  act  may  be  part  of  several  offences ;  the  same  blow  may 
be  the  subject  of  inquiry  in  consecutive  charges  of  murder  and 
robbery ;  the  acquitt^  on  the  first  charge  is  no  bar  to  a  second 
inqoiiy  where  both  are  charges  of  felony ;  neither  ought  it  to  be 
where  the  one  charge  is  of  felony  and  the  other  of  misdemeanor." 
In  this  case  the  same  act  may  be  the  subject  of  distinct  chaiges, 

(a)  1  Vict.  c.  86,  8.  2,  enacts,  that  "whosoever  shall  bnrglarioiulj  break  aad  enter  into 
iBj  d««lIiDg  house,  and  shall  assanlt,  with  intent  to  mnrder,  any  person  being  therein,  or  shall 
■t^,  cut,  wound,  beat,  or  strike  anj  such  person,  shall  be  gniltj  of  felony."  That  was  th  e 
felonj  charged  hj  the  indictment  in  R.  v.  WaUemt,  and  it  certainly  indaded  an  assault 
The  joiy  found  the  prisoner  not  guilty  of  the  bnrglaiy,  but  guilty  of  the  assanlt.  Yet,  upon  a 
CMS  reaenrcd,  the  judges  held  the  conviction  wrong,  because  they  were  of  opinion  that  the 
faveaking  and  entering  a  dwelling-honse,  with  intent  to  commit  a  rape,  was  not  a  crime  which 
adoded  an  assanlt;  overlooking  altogether  the  allegation  of  beating,  which  was  a  substantive 
part  of  the  felony  charged. 
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one  a  common  assault — a  misdemeanor ;  the  other  an  assault  with 
intent  to  rob — a  felony ;  the  jury  have  found  the  latter,  and  the 
court  cannot  reduce  the  finding  to  a  verdict  of  misdemeanor  only. 
The  very  offence  which  the  jury  have  found  must  be  included  in 
the  indictment  to  warrant  a  conviction  either  under  the  statute  or 
at  common  Ikw. 

Dearslet/y  for  the  prisoner  Ackroyd. — An  attempt  to  rob  was 
held  to  be  felony  as  late  as  the  time  of  Henry  4,  but  afterwards 
to  be  a  misdemeanor  only;  until  by  statute  (7  Geo.  2,  c  21,  and 
afterwards  by  4  Geo.  4,  c  54)  it  was  made  felony:  (4  Black. 
Com.  242.)  But  the  attempt  being  the  essence  of  the  offenoe 
must  be  expressly  charged.  [Aldebson,  B. — Strike  out  of  the 
indictment  all  which  the  jury  have  not  found, — that  is,  the  robbery 
— ^and  what  remains? — the  assault.  Platt,  B. — That  is  the  pro- 
cess, when  there  is  a  conviction  of  larceny  on  an  indictment  for 
house-breaking.  The  jury  strike  out  the  house-breaking,  and  the 
larceny  remains.  Here  only  a  misdemeanor  remains.]  And  the 
jury  have  found  a  felony.  Vandercamb^s  case  clearly  shows  that  an 
indictment  for  burglary^  which  charges  a  breaking  and  entering 
and  a  stealing,  does  not  include  a  charge  of  breaking  and  entering 
with  intent  to  steal.  FAlderson,  B. — Is  not  this  a  good  verdict 
of  a  common  assault?]  The  verdict  must  be  entered  upon  the 
record  according  to  the  fact,  and  if  so,  it  will  stand  as  a  conviction 
of  felony,  thougn  the  court,  in  awarding  sentence,  may  treat  it  as 
a  misdemeanor.  Even  treating  it  as  a  misdemeanor,  hard  labour 
may  be  part  of  the  sentence :  {Anon.  2  Moo.  Cro.  C.  40.)  The 
record  in  this  case  would  thus  become  evidence  of  a  previous  con- 
viction for  felony,  and,  upon  a  trial  for  a  subsequent  offence,  or 
even  upon  this  very  charge  of  assaulting  with  intent  to  rob,  might 
be  usea  to  a^ravate  the  punishment.  X^^'^'^^  ^' — ^^^  ^7  ^^^ 
an  assault  with  intent  to  rob  is  not  an  assault.  Mabtik,  B. — If, 
upon  an  indictment  for  an  assault,  the  jur^  were  to  find  an  assault 
with  intent  to  rob,  would  that  be  a  verdict  of  acquittal?]  It  is 
submitted  that  it  would,  {d) 

Hall,  contr^ — Assuming  this  not  to  be  a  good  conviction  for 
felony  at  common  law,  what  is  the  effect  of  the  statute  ?  Firsts 
it  applies  to  cases  ^' where  the  crime  charged  shaU  include  an 
assault  against  the  person."  The  indictment  for  robbery  does 
include  an  assault  aaainst  the  person.  Secondly,  in  such  cases 
the  jury  may  *^  acquit  of  the  felony ;"  and  they  have  acquitted  in 
this  case  of  the  felony  primarily  charged,  viz.,  robbery.  Then, 
thirdly,  they  may  ''  find  a  verdict  of  guilty  of  assault  against  the 
person  indicted.  But  some  assaults  are  felonious,  some  not ;  and 
the  statute  makes  no  distinction.  It  only  requires  that  the  assault 
shall  be  such  as  is  included  in  the  nature  of  the  crime  charged. 
Now  the  assault  included,  in  the  very  nature  of  the  charge  of 
robbery,  is  an  assault  with  intent  to  rob.  [Williams,  J. — The 
punishment  is  very  different  in  some  cases,  whether  the  conviction 
is  for  a  common  assault,  or  an  assault  with  intent  to  rob ;  for,  by 

(d)  See  Neale's  case  (1  Den.  36|  contra,) 
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I  Vict,  c  87,  8.  3,  an  assault  with  intent  to  rob  by  a  person  armed  Bbo.  v.Bbid 
16  punishable  with  transportation  for  life.  Alderson,  B.— Is  there  ^^^  othkiw. 
anj  authority  for  saying  that  upon  an  indictment  for  one  felony,        jggj 
you  can  convict  of  another,  which  is  not  expressly  alleged  ?]     The        — '• 
statute  applies  to  both  kinds  of  assault     [Jebvis,  C.  J. — If  the    ^^'^^^'fT.  - 
statute  applies  it  must  be  put  in  force.     There  is  no  option,   ta^torob. 
Would  not  the  effect  be  to  let  off  the  prisoner  with  a  mitigated   i  Vict.  e.  85, 
punishment  for  an  offence  which  would  subject  him  to  a  very  severe        '*  ^^- 
one?]     Upon  this  indictment  the  prisoners  are  in  jeopardy  of  a 
conviction  for  that  act  of  assault  which  is  included;    and,   if 
acquitted   now,  may  plead  as  to  the  assault  autrefois  acquit  to 
another  indictment,  charging  them  with  the  assault  with  intent  to 
rob ;  and  the  assault  is  the  foundation  of  that  charge.     [ Ajldee- 
80N,  B. — I  recollect  a  case  in  which  a  man  was  indicted  for  murder 
and  acquitted.    It  was  afterwards  proposed  to  indict  him  under 
1  Vict  c  86,  for  burglary  with  beating;  and  I  know  that  it  was 
intended  to  plead  as  to  the  beating  autrefois  acquit,  as  that  had 
been  included  in  the  charge  of  murder.     Ultimately  the  charge 
was  for  burglary  only,  and  the  man  was  convicted:  {GoulcTs case, 
9  Car.   &   P.   364.)       Jebvis,   C.   J. — Upon  proof  of  homi- 
cide, there  cannot  be  a  conviction  for  a   common   assault;   be- 
cause, if  the  man  dies  from  the  blow,  the  offence  is  either  murder, 
or  manslaughter,  or  a  justifiable  assault]     Take  the  case  of  a 
felonious  stabbing.     Upon  that  charge  the  prisoner  is  in  jeopardy 
of  a  conviction  for  a  common  assault.     So  upon  a  charge  of  assault 
with  intent  to  rob.    So  upon  an  indictment  for  assault  and  robbery.  ^J^"*°*  ^ 
In  the  two  latter  cases  the  assault  is  the  same ;  and  on  the  second    ^  ^"^ 
indictment    he    would  say   '^  1  have   already  been   in  jeopardy 
oHhe mimtnum  offence;  and  that  minimum  offence  is  the  founda- 
tion of  the  present  charge."    [Aldebson,  B. — But  the  aggravation 
makes  it  a  different  offence.   Jeryis,  C.  J. — It  is  not  mere  aggra- 
vation.    Have  the  prisoners  been  l^ally  in  jeopardy  of  a  conviction 
for  an  assault  with  intent  ?]   They  have  at  least  been  in  jeopardy  of 
a  common  assault ;  and  they  would  be  again  in  jeopardy  of  that 
same  assault  upon  a  second  trial     [Jebyis,  C.  J. — How  could 
autrefois  (zequitoe  pleaded  to  the  charge  of  common  assault?     That 
only  arises  after  an  acquittal  of  the  felony.]     The  whole  verdict  is 
given  at  the  same  time.     [Martin,  B. — ^It  would  be  a  very  ex- 
traordinary plea  to  say  *^  if  I  should  be  acquitted  of  the  felony,  then  I 
^leaAautrefais€u:quit  to  the  charge  of  a  common  assault."]     If  it  be  not 
BOj  then  the  statute  exposes  him  to  that  which  is  repugnant  to  the 
principle  of  English  law  ;  he  maj^  be  twice  in  jeopardy.    [Alder- 
SOK,  K — He  may  be  twice  punished.     If  punished  for  a  common 
assault  upon  this  indictment,  he  may  be  then  indicted  for  an  assault 
with  intent,  again  convicted  of  the  same  common  assault  and  again 

{vanished.  I  should  think  that  the  prisoner  might  plead  as  to  the 
elony  not  guilty,  and  as  to  the  common  assault  autrefois  acquit. 
Bat  all  the  difficulty  would  have  been  avoided  if  the  present 
indictment  had  contained,  as  it  might  have  done,  an  express  charge 
of  assault  with  intent  to  rob,  as  well  as  of  robbery.]     No  doubt. 
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Hbo.  9.fiBiD  the  proper  way  of  drawing  the  indictment  would  be  to  inclnde  all 
AND0THKB8.  ^jjg  offenccs  which  the  facts  are  capable  of  proving.       Overend. — 
1861.        In  B^g*  V.  Walker  (2  M.  &  R.  446),  a  plea  of  autrefois  convict 
—        of  an  assault,  by  justices,  under  9  Geo.  4,  c  31,  was  held  a  bar 
A^UwUk   ^  *^  indictment  for  a  felonious  stabbing,  on  the  ground  that  the 
intetu  to  rob.  justiccs  must  have  negatived  a  felonious  intent.    [Pl  att,  B. — ^But 
1  VicL  e.  85,  the  acquittal  of  a  common  assault  here  would  not  meet  the  chaise 
'*  ^^'       of  felonious  assault  contained  in  another  indictment.]     That  is  l£e 
difficulty.     It  is  a  good  conviction  of  assault  under  the  statute ; 
but  the  assault  under  the  statute  means  the  assault  included  in 
the  charge,  which  here  is  a  felony.     [Jebvis,  C.  J. — In  Rm.  v. 
WaVtery  the  learned  judge   says,  *^  Suppose  a  party  had  been 
acquitted  by  a  jury  of  an  assault,  and  he  was  afterwards  indicted 
for  the  felony  which  involved  that  assault ;  it  is  clear  if  he  did  not 
make  the  assault  he  could  not  be  guilty  of  that  which  includes  and 
depends  upon  the  assault."     That  supports  Mr.  Hall's  argument ; 
but  the  decision  may  have  proceeded  upon  the  peculiar  nature  of 
the  jurisdiction  of  the  justices.]    In  Reg.  v.  Neale  (A  Den.  C.  C.  36^, 
the  indictment  was  for  a  misdemeanor,  in  carnally  knowing  and 
abusing  a  girl  above  ten  and  below  twelve  years  of  age.    The  jury 
found  that  the  act  was  done  by  force  and  ag^nst  her  will ;  a  rape  there- 
fore was  proved,  yet  a  conviction  for  the  statutable  misdemeanor  was 
held  right.  [Jervis,  C.  J. — Could  he  have  pleaded  autrefois  convict 
to  a  charge  of  rape  ?]  Yes,  in  a  qualified  form.     He  would  state  the 
facts,  and  show  that  the  substance  of  the  two  offences,  the  car- 
^^^rown.    ^^'^^  cognovity  was  the  same.     At  all  events,  whether  assault  in 
the  statute  means  common  assault  or  not,  this  is  a  good  verdict  of 
such  an  assault  as  is  meant  by  the  statute.     The  jury  cannot 
make  it  a  bad  verdict  by  adding  something  which  they  ought  not 
to  add.     Secondly,  at  common  law,  the  verdict  may  be  supported. 
It  is  enough  to  prove  so  much  of  an  indictment  as  shows  the 
defendant  to  have  committed  a  substantive  crime  therein  specified* 
That  principle  runs  through  the  whole  criminal  law :    (jR.  v.  Hunt, 
2  Camp.  544.)     The  question,  therefore,  depends  upon  what  is 
included  in  the  indictment.     Any  number  of  capital  felonies  may 
be  included  in  the  same  indictment.     [Aldeeson,  B. — Formerly 
a  great  number  of  offenders  were  tried  and  convicted  together. 
The  jury  gave  one  verdict  in  a  g^eat  number  of  cases.    Jebtis^ 
C.  J. — Yes ;  when  I  was  a  law  officer  of  the  Crown,  I  ascertained 
that  formerly  the  jury  used,  at  the  end  of  their  labours,  to  return 
their  verdict  is  on  a  beadroU  of  cases.]  Now  this  indictment  charges  a 
robbery  with  violence,  and  there  can  be  no  robbery  without  an 
intention  to  rob;  and  this  is  distinguishable  from  VandercomVs 
ccuej  which  was  a  case  of  burglary,  which  may  be  committed  in 
two  or  three  ways,  in  that  respect ;  therefore,  in  this  indictment, 
under  the  word  ^^rob,"  not  only  is  the  assault  included  but  the  inten- 
tion.    [Jebvis,  C.  J. — But  when  the  larceny  is  struck  out,  so  is 
the  animus  furandi.    Williams,  J. — '^Rob"  is  improperly  used  in 
this  indictment ;  it  alleges  that  the  goods  were  robbed,  instead  of 
the  person.      Mabtin,  B. — Everything  necessarily  implied    ia 
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taken  to  be  expressed,  2  Saan<L  10.]  If  this  is  a  bad  verdict,  the  Bbo.  v.Rvm 
court  will  only  award  a  venire  de  novo:  {Campbell  v.  Reff.  2  Cox  aitoothebs, 
Crim.  Cas.  463.)  issi. 

Overend  mentioned  R,  v.  Huxley  (1  Car.  &  M.  596. ')  

The  learned  judges  retired  for  a  short  time  to  consider  the  case,    ^^!^J^ 
and  then  returned  into  court.  ini^nt  to  rob. 

Jebyis,  C.  J.,  delivered  the  judgment  of  the  court. — The  court   i  VicL  c  S5, 
desired  an  opportunity  of  consulting  together  upon  this  case,  in        '*  *^* 
order  that  we  might  fully  understand  what  should  be  the  result 
of  our  decision.     Now,  I  am  of  opinion  that  the  finding  of  the  jury 
does  not  justify  a  conviction  upon  this  indictment ;  and  that  in  the 
result  of  this  case  the  judgment  ought  to  be  arrested.     There  are 
two  ways  in  which  this  is  presented  to  the  court.     First,  it  is  said 
that  the  finding  of  the  jury  amounts  to  a  finding  of  a  felony,  which 
is  legally  and  technically  included  in  the  indictment,  and  that, 
therefore,  at  common  law,  the  prisoners  may  be  properly  convicted : 
but  I  think  that  that  is  not  the  correct  view  of  the  matter.     I  am 
of  opinion  that,  in  order  to  convict  of  a  felony,  not  primarily 
charged  in  the  indictment,  it  is  necessary  that  the  minor  offence, 
80  to  speak,  should  be  expressly  stated  in  the  indictment.     Thus^ 
an  indictment  for  burglary  does  include  a  charge  of  house-breaking, 
and  it  also  may  include  a  charge  of  larceny  in  the  house ;  and  of 
these  different  offences,  from  the  highest  to  the  lowest,  the  party 
indicted  may  be  convicted ;    but  ne  cannot  be  convicted  of  an 
attempt  to  commit  the  principal  offence.     That  is  the  rule  laid 
down  in  Reff.  v.  Vandercomb  and  other  cases.     Looking,  then,  at  J™*8™"»^ 
this  indictment,  the  jury  have  struck  out  that  part  which  relates 
to  the  robbery,  and  all  that  is  left  is  the  assault.     But  it  is  said 
that  the  word  rob  includes  an  intent  to  rob  as  well  as  a  robbery. 
I  do  not  think  so ;  but,  at  all  events,  the  incorrect  use  of  that 
word  in  the  indictment  cannot  have  that  effect;  and  here  the 
indictment  alleges  a  robbing  of  the  goods„  not  of  the  person.  Then, 
secondly,  can  the  finding  be  supported  upon  the  construction  of 
Lord  iJenman's  Act,  which  says,  that  upon  the  trial  of  every 
offence  which  includes  an  assault,  if  the  party  charged  is  acquitted 
of  "  the  felony,"  he  may  be  convicted  of ''assault  ?**    That  means, 
not  when  on  the  face  of  the  indictment  an  assault  is  stated,  but 
where  it  is  legally  and  technically  included  in  the  offence.     There 
is  no  doubt  this  offence  includes  an  assault ;  and  the  jury,  there- 
fore, having  acquitted  of  "  the  felony,"  might  find  him  guilty  of 
''  assault ;"  meaning  thereby  that  offence  which  has  all  the  ordinary 
legal  incidents  of  assault.     But  they  have  found  the  prisoners 
guilty   of  assault  with  intent  to  rob,  which  is  made  felony  by 
statute.     When  the  record  is  made  up  it  would  show,  therefore,  a 
verdict  of  guilty  of  a  felony  not  charged  in  the  indictment;  and 
the  effect  is  the  same  as  if  they  bad  found  the  prisoners  guilty  of 
burglary.     The  consequence  is,  that  judgment  must  be  arrested. 
I  will  not,  however,  certify  for  a  few  days,  in  order  that  depositions 
may  be  tsJken,  and  the  prisoners  be  again  committed  upon  a  charge 
of  assaulting  with  intent  to  rob.     Upon  that  indictment  they  will 
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Bbo.  v.  Reid  not  be   able  to  plead  autrefois  acquit^  the  judgment  upon  this 
AKD  oTHKBs.  indlctment  being  arrested. 

1851.  Judgment  arrested* 

Robbery — 
Asgaukwith 
intent  to  rob, 

1  FkJt.c.86,  

s.  11. 


COURT  OF  CRIMINAL  APPEAL. 
December  30,  1850. 

(Before  Pollock,  C.  B.,  Wightman,  J.,  Williams,  J., 

Talfourd,  J.,  and  Martin,  B.) 

Reg.  v.  Joseph  BARNES.(a) 

Larceny  by  servant — False  pretences, 

A,  was  employed  to  make  purchases  on  account  of  his  masters^  and  B,,  a 
fellow-servant,  had  instructions  from  them  to  pay  out  of  their  money  all 
such  demands  as  A.  should  make  upon  him  in  respect  <f  such  purchases, 

A,  having  falsely  represented  to  JB.  that  he  had  bought  goods  for  the 
masters^  and  paid  for  them,  and  having  thereby  obtain^  from  B,  a 
sum  of  money,  the  property  of  the  masters : 

Held,  notguiUy  of  larceny,  but  false  pretences, 

THIS  was  a  case  reserved  by  the  Recorder  of  Canterbniy. 
Joseph  Barnes  was  tried  before  me  at  the  last  October 
Quarter  Sessions,  1850,  for  the  city  of  Canterbury,  and  county  of 
the  same,  upon  an  indictment  which  chaiged  that  he,  being 
servant  to  George  Neame  and  another,  feloniously  stole  2s.  Sd. 
the  property  of  his  masters. 

The  prosecutors  were  grocers  in  the  city  of  Canterbury,  and 
the  prisoner  at  the  time  of  the  alleged  offence  had  been  their 
servant  about  three  years.  They  were  in  the  habit  of  purchasing 
large  quantities  of  what  they  called  "  kitchen-stuff,"  to  melt  down. 
The  course  of  business  was  for  the  sellers  of  the  kitchen-stuff  to 
take  it  to  the  prisoner  upon  Messrs.  Keame's  premises.  It  was 
his  duty  to  receive  it  and  weigh  it,  and  if  the  chief  clerk  was  in 
the  counting-house,  to  give  to  the  seller  a  ticket  containing  the 
date  of  the  purchase,  the  weight,  the  price,  the  name  of  the  seller, 
and  the  initials  of  the  prisoner.  The  seller  then  took  the  ticket 
to  the  chief  clerk,  who  paid  him  the  price  out  of  moneys  furnished 
to  him  by  the  prosecutors  for  that  purpose.  In  the  absence  of  the 
chief  clerk  from  the  premises  when  any  kitchen-stuff  was  brought, 

(a)  Beported  bj  A.  Bittleston,  Esq.  Barrister-at-Law. 
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the  prisoner  had  authoritj  himself  to  make  the  payment  to  the  RBa.p.BARN]ss. 
seller,  and  on  afterwards  producing  to  the  clerk  a  ticket  containing        — 

the  above  particulars,  he  repaid  the  prisoner  out  of  the  moneys  so        ; 

famished  to  him  by  the  prosecutors.    The  clerk  was  instructed  by    Larceny— 

Messrs.  Neame  to  pay  all  demands  made  by  the  prisoner  in  this  ^^^  pretences. 

way  upon  the  production  by  him  of  the  ticket,  without  any  inquiry 

as  to  whether  any  stuff  was  bought,  or  as  to  the  quantity,  or 

whether  the  alleged  seller  was  or  was  not  a  customer  of  the  firm. 

Upon  the  evening  of  the  13th  of  September,  the  prisoner  went  to 

the  chief  clerk  in  the  counting-house  and  demanded  2«.  3d.,  which, 

he  said,  he  had  paid  for  eighteen  pounds  of  kitchen  stuff.     He 

produced  a  ticket,  in  the  usual  form,  containing  the  name  of  Scott, 

as  the  seller^  and  2s.  Sd.,  as  the  price,  and  received  that  sum  from 

the  clerk,  from  the  moneys  so  furnished  to  him,  which  the  prisoner 

applied  to  his  own  use.    There  had  been  no  such  dealing  as  that 

alleged  by  the  prisoner,  nor  any  such  payment  by  him,  nor  had 

the  prosecutors  any  customer  of  the  name  of  Scott. 

It  was  objected  on  behalf  of  the  prisoners  that  this  was  not  a 
felony,  because  the  property  in  the  money,  and  not  the  possession 
only,  was  parted  with  by  the  prosecutors,  and  that  the  indictment 
should  have  been  for  obtaining  the  money  by  false  pretences,  and 
MttchelTs  case  (2  East,  P.  C.  830),  was  relied  upon.  I  was  of 
opinion  that  although  the  facts  might  have  supported  an  indictment 
for  false  pretences,  yet  that  the  prisoner,  looking  at  the  situation 
which  he  filled  as  servant  to  the  prosecutors,  was  guilty  of  felony 
if  the  jury  believed  that  he  had  obtained  the  money  knowing  at 
the  time  that  he  was  not  entitled  to  receive  it,  and  had  applied  it 
to  his  own  use.  I  left  the  facts  to  the  jury,  who  found  the 
prisoner  guilty,  and  he  was  sentenced  to  be  imprisoned  for  four 
calendar  months  with  hard  labour  in  the  city  gaol,  where  he  now 
remuns.  I  have  to  pray  the  judgment  of  my  lords  the  justices 
and  barons  sitting  in  a  court  of  appeal,  whether  the  facts  stated 
supported  the  indictment. 

This  case  stood  for  argument  on  the  20th  November,  1850;  but 
no  council  being  instructed,  it  was  afterwards  considered  by  the 
above-named  judges. 

Cur,  adv.  vult. 

Pollock,  C.  B.  now  delivered  the  judgment  of  the  court  In 
this  case  we  are  of  opinion  that  the  conviction  is  wrong,  and  that 
the  indictment  for  stealing  this  money  cannot  be  supported.  There 
can  be  no  doubt,  upon  the  facts  stated,  that  the  chief  clerk,  when 
he  gave  the  money  to  the  prisoner,  gave  it  with  the  intention  of 
parting  with  it  altogether.  Although,  therefore,  tha  prisoner  may 
be  liable  to  an  indictment  for  &lse  pretences,  he  cannot  be  con- 
victed of  felony. 

Conviction  reversed. 


VOL.  V. 
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OXFORD  CIRCUIT. 

Worcester  Summer  Assizes. 

July  IS,  1850. 

(Before  Lord  Campbell,  C.  J.) 
Reg.  v.  Haines,  (a) 

Practice — 7  Geo.  4,  c.  64 — AUotoance  to  constables. 

An  application  under  the  stat.  7  Geo.  4,  c.  64,  s.  28,  tokich  authorizes 
the  court  to  order  compensaiUmy  in  certain  caseSy  to  persons  tpho  shall 
appear  to  the  court  to  have  been  active  in  or  towards  the  apprehension 
of  offenders^  must  he  founded  on  an  affidavit  of  the  amount  aetualfy 
expended. 

THE  prisoner  was  indicted  and  convicted  for  horse- stealing. 
At  the  close  of  the  case,  fF.  H.  Coohcy  for  the  prosecution, 
stated  that  he  was  instructed  to  apply  to  his  lordship  for  an 
allowance  to  one  of  the  witnesses,  a  constable  who  had  used  great 
exertions  in  the  case  in  apprehending  the  prisoner,  and  establish- 
ing the  case  against  him.  The  witness,  in  making  various  joumies 
for  this  purpose,  had  been  at  considerable  expense.  Horse-stealing 
was  one  of  those  cases  in  which,  by  the  7  Geo.  4,  c.  64,  s.  28,  the 
court  was  empowered  to  order  compensation  to  any  person  appear- 
ing to  the  court  to  have  been  active  in  or  towards  the  apprehension 
of  offenders. 

Upon  an  intimation  from  the  officer  of  the  court  as  to  the 
practice,  Lord  Campbell,  C.  J.,  said,  the  application  must  be 
founded  on  an  affidavit  of  the  party,  stating  the  amount  actually 
expended,  and  directed  on  that  affidavit  being  supplied,  an 
allowance  to  be  made  to  the  witness,  not  as  a  recompense  for  his 
trouble,  but  for  the  money  actually  so  expended,  (b) 

(a)  Reported  bj  J.  £.  Davis,  Esq.,  Barrister-ai-Law. 
(6)  See  R,  v.  Jones,  7  C.  &  P.  167. 
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1tttlax(o. 

COUBT  OF  CBIMINAL  APPEAL. 

Michaelmas  Term^  1850,  November  6,  7,  ard  14. 

(Before  Monahan,  C.  J.,  Pennefather,  B.,  Torbens,  J., 

Pebrin  and  Ball,  JJ.) 

Beg.  v.  Michael  Walsh,  (a) 

JPractice  —  Evidence  —  Magistrate  —  Deposition  of  deceased  person — 
absence  of  accused  when  information  first  taken — Taking  down 
informants  statement  before  ddministration  of  an  oath — Cross-exami' 
nation  qf  informant 

The  prisoner  having  been  arrested  on  a  charge  of  poisoning  S.  P.,  a 
magistrate  {the  prisoner  being  kept  in  custody  outside),  first  took  dawn 
in  writing  the  deposition  of  S,  P.,  and  then  swore  him  to  the  truth 
of  it ;  the  prisoner  being  then  brought  into  the  room,  he  (the  magis^ 
trate)  slowly  read  over  the  deposition  to  S.  P.y  and  ask&i  him  If  it 
was  truCy  ^^  and  having  been  answered  in  the  affirmativey  he  then 
reswore  S»  P.  to  his  deposition  in  the  presence  of  the  prisoner^  and 
read  over  the  information  of  S,  P.  to  him^^  and  while  he  was  reading 
ity  the  prisoner  asked  him  to  stop  at  some  statement  contained  in  it ;  but 
he  told  the  prisoner  that  he  had  better  read  it  over  to  the  endy  and  that 
he  would  then  read  the  deposition  paragraph  by  paragraph  distinctly  to 
him,  and  that  he  could  then  put  any  question  he  wished  to  S,  P.  upon  each 
paragraph;  the  magistrate  accordingly  so  read  over  the  deposition 
to  the  prisoner^  who  put  several  questions  to  the  deponent  which,  with 
the  answers  of  the  latter  thereto,  were  at  the  time  reduced  to  uniting 
and  annexed  to  the  deposition.  The  deponent  having  died,  the  entire 
document  was  read  in  evidence  on  the  part  of  the  Crown  at  the  trial 
of  the  prisoner : 

Held  (  TorrenSy  J,,  dissentiente,  and  Pennefather,  B.,  dubitante),  that  the 
evidence  was  improperly  received,  inasmuch  as  it  did  not  sufficiently 
appear  from  the  facts  above  stated  that  the  answers  to  the  prisoner's 
questions  had  been  given  by  the  deceased  under  the  sanction  of  an  oath. 

Monahan,  C,  J,,  and  Perrin,  J,,  further  holding  ( Torrens,  •/".,  and 
Pennefather,  B,,  dissentientibus,  and  Ball,  J.,  dubitante)  that  the 
evidence  was  inadmissible  both  because  the  information  was  originally 
taken  down  without  an  oath  having  been  previously  administered  to  the 
informant,  and  also  because  the  prisoner  was  not  present  from  the 
commencement. 

The  case  of  R.  v.  Smith  (2  Stark.  N.  P.  C.  210)  commented  on. 

THE  prisoner  having  been  convicted  at  the  Summer  Assizes  of 
1850  for  the  county  of  Kilkenny,  before  Mr.  Baron  Penne- 
father, of  the  wilful  murder  of  Simon  Power,  the  learned  Baron 

(a)  Reported  by  W.  St.  Lbobr  BabikotoNi  Esq.  Barruter-at-Law. 
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Reg. 

V. 

M.  Waush. 

1850. 

Deposition 

qf  deceased 

witness. 


Case. 


reserved  the  following  case  for  the  consideration  of  the  Court  of 
Criminal  AppeaL 

CASE. 

The  prisoner  in  this  case  was  indicted  and  put  on  his  trial  before 
me  at  the  last  assizes  for  the  county  of  Kilkenny,  for  the  wilful 
murder  of  Simon  Power,  by  administering  poison  to  him  on  the 
29th  day  of  August,  1849,  and  having  been  found  guilty,  was 
sentenced  to  be  executed  on  the  23rd  day  of  November  next.  On 
the  trial  of  the  prisoner,  the  Crown  called  Wm.  Cooke,  Esq., 
resident  magistrate,  who  produced  an  information  sworn  before 
him  by  deceased  on  the  7th  September,  1849  (a  copy  of  which  is 
annexed  to  this  case.)  This  information  the  deceasea,  as  informant, 
was  bound  in  a  sum  of  20/.  to  prosecute  at  the  said  assizes.  Mr. 
Cooke,  having  been  sworn,  deposed  that  he  was  a  resident  ma^s- 
trate  of  the  county,  and  went  to  the  house  of  Simon  Power  on  the 
7th  September  last,  that  he  found  the  deceased  stretched  on  a 
pallet  in  a  very  weak  state,  and  that  the  prisoner  at  the  bar,  being 
then  in  custody,  was  brought  to  the  house  where  the  deceased  was 
lying ;  that  in  consequence  of  the  state  in  which  Simon  Power 
then  was,  he  could  say  but  little  at  a  time,  and  that  he  first  took 
his  information  without  the  prisoner  Walsh  being  present,  and 
swore  Simon  Power  to  it ;  that  he  then  had  the  prisoner,  who 
was  handcuffed,  brought  in,  and  had  the  handcuffs  taken  off;  that, 
owing  to  the  exhausted  stat«  of  the  deceased,  the  prisoner  had  to 
be  brought  close  to  the  bed  to  hear  what  he  said ;  that,  having 
then  slowly  read  over  the  informations  to  the  deceased  in  the 
presence  o^  the  prisoner,  and  asked  Simon  Power  if  it  was  true, 
and  having  been  answered  in  the  affirmative  by  him,  he  then 
reswore  Power  to  his  information  in  the  presence  of  the  prisoner, 
and  read  over  the  information  of  Power  to  him,  and  that  while  he 
was  reading  it,  the  prisoner  asked  him  to  stop  at  some  statement 
contained  in  it,  but  that  he  (Mr.  Cooke)  told  the  prisoner  he  had 
better  read  it  over  to  the  end,  and  that  he  woula  then  read  the 
information  paragraph  by  paragraph  distinctly  to  him,  and  that  he 
(the  prisoner)  could  then  put  any  question  he  wished  to  Power 
upon  each  paragraph  as  read ;  that  having  so  read  over  the  infor- 
mation, he  read  it  over  again  paragraph  by  paragraph  to  the 
prisoner  in  the  presence  and  hearing  of  Simon  Power,  and  that 
part  of  it  was  read  a  third  time  to  the  prisoner;  that  the  prisoner, 
having  been  previously  duly  cautioned  by  him,  asked  several 
questions  with  reference  to  the  matters  sworn  in  these  informa- 
tions, and  he  (Mr.  Cooke)  took  down  each  question  and  answer, 
as  nearly  as  possible  in  the  very  words  of  the  parties  themselves^ 
a  copy  of  which  is  also  annexed  to  this  case.  On  his  cross-exami- 
nation, Mr.  Cooke  stated  that  he  did  not  then  consider  Power 
w^as  dying. 

Counsel  for  the  prisoner  objected  to  the  admissibilty  of  the 
document,  either  as  a  dying  declaration  or  as  an  information  made 
by  the  deceased,  and  relied  upon  the  17th  section  of  the  12  &  13 
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yict.5  c.  69,  to  BOBtain  the  latter  objection ;  but  counsel  for  the 
Crown  insisted  that  it  was  properly  receivable,  in  evidence  as 
an  information  duly  taken  in  the  presence  of  the  prisoner^  or  as  a 
declaration  made  bj  the  deceased  in  the  prisoner's  hearing  and 
presence,  and  on  which  he  had  an  opportunity  of  observing,  and 
called  on  me  to  allow  it^  with  the  prisoner's  questions  and  the 
deceased's  answers^  to  be  read.  I  decided  on  allowing  the  docu- 
ments to  be  given  in  evidence,  and  Mr.  Cooke  having  proved 
them,  they  were  read  on  the  trial  on  behalf  of  the  Crown.  There 
was  a  good  deal  of  other  evidence  not  bearing  on  the  question 
now  submitted  to  the  court,  and  the  prisoner  was  convicted.  At 
the  instance  of  the  prisoner's  counsel  I  reserved  the  following 
questions  for  your  Lordships'  decision,  viz.,  whether,  under  the 
circumstances  detailed  in  this  case,  the  information  of  the  deceased, 
with  the  prisoner's  questions  and  the  deceased's  answers  to  them, 
were  properly  received  in  evidence  on  the  part  of  the  Crown  on 
the  trial  of  the  prisoner. 

(Signed)        Richard  Pennefatheb. 
September  27,  1850. 

The  information,  and  questions  and  answers  referred  to  in  the 
foregoing  case,  were  in  the  following  terms : — 

County  of  Kilkenny,  \  The    information    of    Simon    Power,    of 
to  wit.  J    Gaulstown,  parish  of  Kilmacow,  in  said 

oonnty :  **  I  was  placed  as  a  keeper  or  bailiff  along  with  James 
Murphy  over  com  and  cattle  under  seizure  for  rent  due  by 
Michael  Walsh  of  Ballinclure.  On  the  morning  of  Thursday,  the 
30th  of  August  last,  we  met  the  said  Michael  W  alsh,  and  he  asked 
us  up  to  the  house;  I  objected  to  go,  fearing  the  women,  but  he 
said  th^  were  not  up.  We  went  to  the  house,  and  he  asked 
James  Murphy  up  to  the  room;  after  a  few  minutes  Murphy 
came  down;  Michael  Walsh  came  down  after  him  in  about  nine 
or  ten  minutes,  and  called  me  up,  and  said,  we'd  want  a  drop  out 
of  the  bottle,  and  left  a  cup  on  the  table  for  me  to  take.  I  took  it, 
and  drank  it  off,  supposing  that  it  was  spirits,  but  I  perceived  it 
rough  upon  my  throat,  and  a  shocking  stinking  smell.  I  became 
very  sicK  and  ill  immediately,  and  was  obliged  to  go  out  to  the 
back  of  the  house,  where  I  was  sick,  and  discharged  my  stomach 
violently,  till  I  thought  all  was  in  me  would  come  out.  I  have 
since  been  very  ill,  and  had  frequent  vomitings.  After  I  drank 
the  whiskey  I  felt  a  burning  heat  in  my  stomach,  and  thought  it 
would  bum  me  through.  I  was  as  well  that  morning  as  1  ever 
was  in  my  life  till  I  drank  the  spirits,  or  whatever  was  m  the  cup. 
I  had  not  been  unwell  for  years  before,  and  had  not  been  taking 
or  using  medicine  of  any  kind.  I  did  not  take  or  taste  anything 
that  morning  till  Michael  Walsh  gave  me  whatever  was  in  the 
cup.  "Simon  Power." 

"  Sworn  before  me,  the  7th  day  of  September,  1849,  at  Gauls- 
town. "W.  Cooke." 


Beg. 

V. 

M.  Walbh. 
1850. 

DtpotUion 

of  deeetued 

vfitnest. 
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Beo. 

V, 

M.  Walsh. 
1850. 

BepotitioH 

qf  deoetued 

wUnetg, 


^^  Bound  to  the  Queen  in  20/.  to  attend  and  prosecute  in  the 
case  at  next  assizes,  to  be  held  at  Eolkenny.  Acknowledged 
before  me,  "W.  Cooke." 

",  Simon  Power  having  been  sworn  in  presence  of  Michael 
Walsh,  and  the  foregoing  informations  read  distinctly  in  the 
hearing  of  both,  Simon  Power  having  sworn  that  it  was  the  truth, 
and  Michael  Walsh  having  been  duly  cautioned,  Michael  Walsh 
asked  informant  what  spite  he  owed  him  that  he  should  give  him 
what  would  injure  him;  Simon  Power  answered,  "  Because  he  did 
not  wish  them  to  be  there  at  alL"  Michael  Walsh  then  asked 
him  if  he  did  not  welcome  him  the  morning  he  got  him  in  his 
place?  Simon  Power  answered,  "He  welcomed  me  surely." 
Michael  Walsh  then  asked  Simon  Power  did  he  ever  find  him  a 
bad  neighbour  to  him?  Simon  Power  answered,  "No,  he  did  not.'* 
Michael  Walsh  says  that  he  has  no  other  question  to  ask,  but  that 
he  gave  him  a  drop  of  whiskey  out  of  a  cup  after  James  Murphy 
had  drunk  some  on  Thursday  week. 

"  September  7,  1849.  "  W.  CoOKE." 

**  Simon  Power." 

*'  After  the  above  information  was  written  and  signed,  Simon 
Power  recollected  that  it  was  on  Thursday,  the  30tn  of  August, 
that  the  poison  was  administered  to  him.  Ho  had  first  stated 
Friday,  the  31st,  which  he  requested  might  be  altered  in  presence 
of  Michael  Walsh,  the  accused,  and  the  alteration  was  made  in  his 
presence."  **W.  Cooke." 

Harris  Twith  whom  was  R.  Armstrong)  for  the  prisoner,  argued 
that  the  mformation  was  not  properly  receivable  in  evidence, 
either  as  a  deposition  taken  in  the  prisoner's  presence,  in  the 
manner  required  by  law,  or  as  a  statement  made  in  his  presence, 
and  unobjected  to  by  him,  and  contended  that,  assuming  deposi- 
tions taken  in  the  presence  of  the  accused  to  be  admissible  iu 
evidence  in  the  case  of  the  death  of  the  deponent  before  the  trial, 
by  reason  of  the  construction  given  by  courts  to  the  1  &  2  Phil. 
&  M.  c.  13,  and  2  &  3  Phil.  &  M.  c  10,  extended  to  Ireland  by 
the  10  Car.  1,  c.  18.  The  law  is  not  the  same  since  the  passing 
of  the  9  Geo.  4,  c  54,  by  which  the  statute  of  10  Car.  1  is 
repealed,  inasmuch  as  the  second  section  of  that  act  does  not  pre- 
scribe that  informations  must  necessarily  be  taken  in  the  presence 
of  the  accused,  in  order  to  render  them  judicial  acts;  and  that 
therefore  it  might  be  inferred  that  the  Legislature  did  not  contem- 
plate their  being  employed  in  future  in  evidence ;  with  reference 
to  the  first  proposition,  the  case  of  Rex  v.  Smith  (B..  &  K.  339, 
and  2  Stark,  210,  and  Holt,  614),  it  was  contended,  was  distin- 
guishable from  the  present,  as  in  that  case,  though  the  witness  was 
first  sworn  and  examined  in  the  absence  of  the  prisoner,  the  oath, 
in  that  case,  preceded  the  examination,  whereas  here  it  followed 
it.  Upon  this  branch  of  the  objection  the  following  authorities 
were  cited:  Hawk-  P.  C.  lib.  2,  c.  46,  ss.  15-17;  R.  v.  Payne 
(1  Salk.  281,  and  5  Mod.  164);  R.  v.  Eriswell  (3  T.  E.  707),  per 
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Lord  Kenyon;  2  Stark.  212,  note;  R.  v.  Forbes  (Holt,  N.  P.  C. 
599,  note),  per  Chambre,  J.;  IL  y.  Johruon  (2  Car.  &  Ear.  394), 
per  Piatt,  B.;  A  v.  Vipont  (2  Bur.  1153);  R.  v.  Crowder  (1  T.  K. 
125);  R.  V.  Radbum  (1  Leach,  C.  C.  562;;  R.  Dinglers  (2  Leach, 
C.  C.  561);  R.  V.  Woodcock  (2  Leach,  C.  C.  563);  R.  v.  Errington 
(2  Levr.  C.  C.  142);  R.  v.  Christopher  (2  Car.  &  Kir.  994,  and 
1  Den.  C.  C.  536);  and  upon  the  question  of  the  non-admissibility 
of  the  information,  and  other  statements,  as  a  mere  statement  in 
the  presence  of  the  ppty  accused.  Melen  y.  Andrews  (M.  &  Mai. 
336,  per  Parke,  B.;  Bull.  N.  P.  243),  and  Fenwick's  case  (13  St  Tr. 
595^,  were  cited. 

The  Attorney-General  {HatcheU),  and  Sausse,  Q.  C,  for  the 
Crown,  insisted  that  the  9  Geo.  4,  c.  54,  did  not  in  this  respect 
alter  the  law;  that  the  7  Geo.  4,  c  64  (Ei^lish),  corresponding 
to  the  9  Geo.  4,  c.  54  (Irish),  and  cases  decided  in  England 
subsequent  to  the  7  Geo.  4,  c.  64,  had  recognized  the  law  as 
laid  down  in  R,  v.  Smith,  which  occurred  before  the  statute, 
and  that  R.  t.  Smith  had  been  uniformly  acted  on.  It  had  been 
followed  in  R.  v.  Russell  (1  Mood.  C.  C.  356),  by  Lord  Ten- 
terden,  who  had  been  the  single  dissentient  as  to  the  admis- 
sibility of  the  evidence  in  the  former  case ;  (2  Hale,  P.  C.  52.) 
With  reference  to  the  deposition  being  in  the  nature  of  a  state- 
ment made  in  the  prisoner's  presence  without  objection,  it  was 
aigued  that  there  was  no  reason  why  the  fact  of  its  having  been 
tasen  in  a  judicial  proceeding,  should  render  it  inadmissible  as 
such,  where,  as  here,  the  prisoner  had  an  opportunity  of  cross- 
examining  the  deponent,  and  that  the  objection  to  such  evidence 
arose  where  the  party  accused  was  constrained  to  silence,  but  that 
that  objection  did  not  apply  in  the  present  case,  where  the  pri- 
soner had  an  opportunity  of  interrogating  the  witness.  The 
following  cases  were  also  cited:  The  Attorney -General  v.  Davidson 
(I  McCleL  &  Y.  169,  per  Hullock,  B.;  2  Russ.  on  Cr.  890); 
R.  V.  Arnold  (8  C.  &  P.  193);  R.  v.  Edmunds  (6  C.  &  P.  164.)  - 

R  Armstrong^  in  reply,  submitted  that  R.  v.  Smith  did  not 
govern  the  present  case,  for  that  there  the  witness  appeared 
throughout  to  have  given  his  testimony  under  the  sanction  of  an 
oath,  which  was  not  the  case  here;  that  the  difference  between 
evidence  given  under  the  sanction  of  an  oath  from  the  first,  and  an 
unsworn  statement  afterwards  sworn  to,  was  very  great.  In  R. 
V.  Smith,  the  prisoner  was  introduced  before  the  last  three  lines  of 
the  information  were  reduced  to  writing.  He  had  the  opportunity 
of  hearing  the  witness  make  that  portion  of  his  statement,  and  non 
constat  but  the  whole  gist  of  the  charge  might  have  been  con- 
tained therein.  The  prisoner  was  entitled  to  hear  everything 
which  the  witness  stated,  and  not  merely  that  which  the  magis- 
trate might  have  thought  of  importance:  (2  Taylor  on  Evidence, 
1047.)  The  statutes  clearly  contemplated  an  examination  in  the 
prisoner's  presence,  and  the  recent  statute  of  12  &  13  Vict,  c  69, 
8. 17,  did  not  introduce  a  new  law  on  the  subject,  but  was  decla- 
ratory of  the  old  law.     And  as  regarded  the  admissibility  of  the 
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Esq.        document  as  a  mere  statement.  It  would  be  extremely  unfair  hy 
M.  Walbh.    *^®  prisoner,  because  the  document  purporting  to  be  on' oath,  and 


not  merely  by  parol,  it  would  be  impossible  to  say  what  additional 

1850.        weight  it  might  have  had  with  the  jury,  as  on  oath  beyond  what 

^j~^     it  would  have  had  if  it  had  gone  to  them  simply  as  a  statement 

of  deceaaed    by  parol.     It  Went  to  the  jury  as  a  deposition,  and  not  as  a  mere 

w*«n«».      statement. 

November  12. 

The  court  having  expressed  a  desire  to  hear  the  case  again 
spoken  to,  on  this  dav  they  again  assembled,  when 

Harris,  for  the  prisoner,  contended  that,  upon  the  case  as  sub- 
mitted to  the  court,  it  appeared  that  the  witness  had  been  sworn 
merely  to  the  truth  of  the  contents  of  the  informations,  and  con- 
tended that  there  being  two  modes  of  swearing  witnesses  in  such 
cases,  one  a  prospective  oath  to  tell  the  truth  generally,  the  other  a 
retrospective  oath  as  to  the  truth  of  a  particular  document,  that 
it  was  evident  that  the  latter  mode  was  adopted  in  the  present 
case,  and  that  the  oath  was  confined  to  the  information  itself;  and 
that  the  cross-examination,  not  having  been  on  oath,  was  not 
receivable  in  evidence,  and  therefore,  the  direct  testimony  must 
be  rejected. 

The  Attomey-General  contended  that  the  last  ground  of  objection 
could  not  be  sustained,  for  that  the  introductory  words,  "  Simon 
Power,  having  been  sworn  in  presence  of  Michael  Walsh,"  &c., 
which  prefaced  the  statement  appended  to  the  information,  showed 
inferentially  that  the  answers  of  Simon  Power,  which  were  contained 
in  that  statement,  were  given  under  the  sanction  of  an  oath. 

Judgment. — November  14. 

Jadgment  of         Ball,  J. — In  this  case  the  question  submitted  for  the  decision 
Ball,  J.  of  the  court  is,  whether  under  the  circumstances,  the  information, 

of  the  deceased,  with  the  prisoner's  questions  and  deceased's 
answers  to  them,  were  properly  received  in  evidence.  This  has 
been  argued  at  considerable  length,  and  during  a  period  of  two 
days,  and  it  was  not  until  the  close  of  the  argument  on  the  second 
day,  that  a  difficulty  occurred  which  had  not  been  previously 
noticed,  and  it  was  therefore  deemed  proper  that  the  Crown  should 
have  the  opportunity  of  arguing  the  point.  The  Attorney- G  encral 
has  accordingly  this  day  been  heard  on  this  subject,  and  the 
question  has  been  fully  discussed.  It  has  appeared  to  the 
members  of  the  court  that  two  difficulties  have  arisen  with  respect 
to  the  admissibility  of  this  evidence.  The  first  is,  that  the  infor- 
mation of  the  deceased  was  taken  down  and  reduced  to  writing, 
without  any  oath  having  been  first  administered  to  him,  and 
when  the  prisoner  was  not  present.  It  appears  that  after  this 
took  place  the  prisoner  was  called  in,  ana  the  information  read 
over  to  the  deceased  in  the  prisoner  s  presence,  and  on  the  deceased 
being  asked  whether  the  contents  were  true,  and  replying  in  the 
affirmative,  he  was  then  sworn  a  second  time  to  their  truth  in  the 
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Erisoner's  presence*     It  is  objected  that  the  informations  so  sworn        Ria. 
J  the  deceased  were  improperly  received  in  evidence,  as  having        ^• 
been  taken  without  an  oath  naving  been  previously  administereo]  ^^^^ 

either  in  the  presence  or  the  absence  of  the  prisoner.  That  this  1850. 
proceeding  was  irregular  in  this  respect,  the  case  of  Rex  v.  jyZo^um 
Kiddy  (4  Dow.  &  Ry.  734),  shows  to  have  been  the  opinion  of  the  ^^^^^ 
judges  in  a  similar  case,  whether  the  evidence  should  be  rejected  by  mVnesc 
reason  of  its  irregularity  or  not.  On  this  point  there  is  a  difference 
of  opinion  among  the  members  of  the  court,  but  another  circum- 
stance in  the  case  renders  it  unnecessary  for  me  to  decide  it. 
Some  of  us  consider  that  the  case  of  Rex  v.  Smithy  rules  this  case 
in  favour  of  the  Crown,  but  for  my  part,  if  it  were  the  only  ques- 
tion before  the  court,  I  should  feel  some  difficultv  in  the  way  of 
my  adopting  this  view.  That  case  is  undoubtedly  law,  and  has 
been  followed  by  two  subsequent  cases;  Reg.  v.  Christopher^  and 
R  V.  Cahert  (2  Cox  C.  C.  496),  which  have  been  citea  by  my 
brother  Torrens.  Holding,  as  I  do,  that  Rex  v.  Smith  is  law,  if 
the  point  to  be  decided  here  turned  simply  upon  the  point  involved 
in  that  case,  I  should  deem  it  to  be  mjr  duty  to  consider  this  part 
of  the  subject  more  closely  before  coming  to  a  conclusion.  There 
is,  however,  a  plain  distinction  between  that  case  and  the  present, 
because  there  the  witness  was  sworn  before  the  information  was 
given,— here,  not  until  afterwards,  and  the  preliminary  statement 
here  was  given  not  on  oath ;  this  was  the  obiection  urged  in  R.  v. 
Kiddy.  It  is  obvious  that  testimonv  so  taken  labours  under  this  dis-  Jodgment  of 
advantage,  that  the  witness  gives  it  without  feeling  himself  under  ^^i  *^- 
the  sanction  of  an  oath,  and  when  subsequently  sworn  is  naturally 
enough  unwilling  to  retntot  that  which  he  may  previously  have 
stated.  I  repeat,  therefore,  that  if  the  decision  of  this  case  turned 
on  this  first  pcnnt,  1  should  feel  it  necessary  seriously  to  consider 
how  far  the  authorities  govern  the  present  case,  but  on  this 
subject  it  is  not  necessary  to  say  more.  The  second  point  strikes 
me  as  being  most  material,  and  it  appears  to  me  to  be  a  part  of  the 
query  addressed  to  us  by  the  learned  judge,  namely,  wnether  not 
only  the  informations,  but  also  the  questions  of  the  prisoner  and 
the  deceased's  answers  thereto,  were  properly  received  in  evidence. 
This  depends  upon  the  question  whether  the  prisoner  had  the 
opportuntty  of  cross-examining  the  deceased  on  oath.  If  he  had, 
I  should  hold  the  answer  to  be  evidence  just  as  much  as  the  depo- 
sitions. Now,  to  ascertain  this  question,  as  to  whether  such  an 
opportunity  were  afforded,  we  must  look  at  the  evidence  reported 
to  have  been  given  by  the  magistrate  on  the  trial.  The  contents 
of  the  documents  themselves  are  also  very  important.  It  is  plain 
that  the  prisoner  had  an  opportunity  of  cross-examining  the 
deceased,  but  the  question  is  whether  the  deceased  was  sworn  when 
the  answers  were  given,  for  I  take  it  that  unless  we  be  satisfied 
that  the  deceased  answered  under  the  sanction  of  an  oath,  it  will 
be  our  duty  to  decide  that  the  questions  and  answers  are  not 
properly  receivable  in  evidence.  The  magistrate  states  that  he 
tooK  the  depositions  in  the  first  instance,  in  the  absence  of  the 
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prisoner,  and  inasmuch  as  a  document  taken  in  this  manner  would 
not  otherwise  have  been  available,  he  then  called  in  the  prisoner, 
and  having  brought  him  to  the  bedside  of  deceased,  and  having,  as 
he  states  himself,  ^*  then  slowly  read  over  the  information  to  the 
deceased  in  the  presence  of  the  prisoner,"  he  asked  Simon  Power 
if  it  was  true.  This  question  having  been  answered  in  the  affir- 
mative, the  deceased  was  resworn  to  nis  informations  with  respect 
to  the  truth  of  the  contents.  In  2  Burn's  Justice,  464,  we  find  the 
form  of  oath  to  be  administered  under  these  circumstances  to  be  as 
follows,  viz. :  ^'  You  shall  true  answers  make  to  such  questions  as 
shall  be  demanded  of  jou,  so  help  vou  God."  This,  mv  brother 
Perrin  states,  not  to  be  the  proper  form,  and  in  Nun  and  Walsh's 
Justice  of  the  Peace,  p.  1165,  App.,  it  is  stated  thus:  ^'  The  evidence 
which  you  shall  give  to  this  court  touching  this  charge  against  C.  D. 
[or  touching  the  charge  in  this  information],  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,"  &c.  If  in  this  instance 
the  magistrate  had  been  silent  in  his  evidence  respecting  the  form 
of  the  oath  which  he  administered,  I  should  have  held  that  we 
were  bound  to  conclude  that  it  was  in  the  usual  form,  and  in  that 
case  the  answer  to  the  prisoner's  questions  would  have  been  given 
under  the  sanction  of  an  oath,  and  consequently  admissible,  but  I 
am  concluded  bv  the  evidence  of  the  magistrate,  as  reported  to  us, 
namely,  that  ^*ne  reswore  Power  to  his  informations,"  thus  con- 
fining the  oath  to  the  truth  of  the  informations.  If  this  be  so,  the 
subsequent  questions  and  answers  were  not  under  oath,  because  the 
oath  was  restricted  to  the  contents  of  the  information.  Is  there 
any  feature  in  the  evidence  before  us  warranting  a  different  con- 
struction ?  The  Attorney-General  has  relied  on  the  statement  in 
the  informations,  "  Simon  Power  having  been  sworn  in  presence 
of  Michael  Walsh,"  &c.;  he  contends  that  from  this  we  are  to  infer 
that  the  oath  was  administered  in  the  first  instance.  Now  if  there 
were  nothing  to  rebut  this  inference,  perhaps  we  should  arrive  at 
such  a  conclusion,  but  that  passage  in  itself  is  very  equivocal,  and 
leaves  us  very  much  in  doubt  as  to  the  order  of  swearing,  and  that 
doubt  the  magistrate  has  removed  by  his  evidence,  by  which  it 
appears  that  the  swearing  was  after  the  taking  of  the  informations, 
under  these  circumstances  it  appears  to  me  that  there  does  not 
exist  a  fair  reasonable  conclusion  that  the  oath  was  so  adAiinistered 
to  the  deceased  as  to  bring  the  questions  and  answers  under  its 
sanction,  that  they  were  consequently  not  receivable  in  evi- 
dence, and  that  judgment  on  this  ground  must  be  given  against 
the  Crown. 

Perrin,  J. — The  question  in  this  case  for  the  decision  of  the 
court  is,  whether  the  information  was  legal  evidence  against  the 
prisoner  ?  That  information  was  taken  at  the  time  when  the  law 
on  the  subject  was  regulated  by  the  statute  9  Geo.  4,  c.  54,  s.  2, 
and  this  is  the  first  time  that  a  similar  question  appears  to  have 
been  raised  on  the  construction  of  that  particular  statute  in  any 
court  of  justice.  The  corresponding  English  enactment,  7  Geo.  4, 
c.  64,  s.  2,  is  in  the  following  terms: — "Be  it  therefore  enacted 
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tbat  the  two  justices  of  the  peace,  before  they  shall  admit  to  bail, 
and  the  justice  or  justices,  before  he  or  they  shall  commit  to  prison, 
any  person  arrested  for  felony,  or  on  suspicion  of  felony,  shall  take 
the  examination  of  such  persou,  and  the  information  upon  oath  of 
those  who  shall  know  the  facts  and  the  circumstances  of  the  case, 
and  shall  put  the  same  or  as  much  thereof  as  shall  be  material  into 
writing."     The  latter  follows  the  English  statutes,  1  &  2  Ph.  &  M. 
c  13,  and  2  &  3  Ph.  &  M.  c.  10,  and  the  former,  the  Irish  Act, 
10  Car.  1,  c.  18.     There  is  some  slight  difference  between  the 
wording  of  the  earlier  and  the  later  acts,  but  this  is  immaterial,  and 
dierefore  whatever  has  been  decided  with  respect  to  the  construe^ 
tion  of  the  one  is  plainly  applicable  to  the  other.     This  was  held 
in  Errington^s  case  (reported  in  2   Lewins,  C.  C.  142),  which 
occurred  subsequently  to  the   7   Geo.  4,  c   64.     Mr.  Justice 
Patteson  there  stated  it  to  be  his  opinion  that  the  reason  for 
requiring  the  prisoner's  presence  at  the  examination  being  that  he 
might  have  an  opportunity  for  cross-examining  the  witnesses,  it 
equally  applied  under  the  new  statute  as  the  old.    I  take  it  to 
be  an  established  principle  of  law,  clearly  settled  by  judicial 
decision,  that  if  the  informations  of  the  witness  have  been  taken 
pursuant  to  the  statute,  they,  in  the  event  of  his  death  previous 
to  the  trial,  become  legal  evidence  against  the  accused,  provided 
they  have  been  taken  in  the  presence  of  the  latter.     The  question 
to  be  determined  therefore  is,  what  is  meant  by  the  presence  of  the 
accused ;  the  rule  of  law  respecting  the  necessity  of  the  presence 
of  the  accused  is  clearly  laid  down  in  2  Hawk.  P.  C.  c.  46,  s.  23.  ^^^f  ^^ 
The  statutes  use  the  words  '^  information  on  oath ;"  it  follows,         ' 
therefore,  that  in  order  to  be  used  in  evidence  against  the  party, 
the  depositions  should  be  given  altogether  under  the  sanction  of 
an  oath ;  no  unsworn  information  ought  to  be  taken.    In  Rex  v. 
Eriswell  (3  T.  B.  721),  it  is  laid  down  by  Lord  Eenyon  tbat 
^  the  evidence  should  be  given  under  the  sanction  of  an  oath 
l^ally  administered;"  and  in  a  case  which  has  been  referred 
to  to-day  more  than  once,  Bex  t.  Kiddy  (4  Dow.   &  By.  734), 
it  is  laid  down  that  the  magistrate  should  administer  Ihe  oath 
before  the  witness  proceeds  to  give  his  information  or  deposition. 
*^  This  is  required  m  order  that  the  witness  shall  be  under  the 
solemn  obligation  of  an  oath  while  he  is  giving  his  evidence, 
otherwise  he  may  inadvertently,  or  perhaps  wilfully,  state  some 
particulars  erroneously  in  the  first  instance,  which,  when  after- 
wards put  to  the  test  of  an  oath,  a  sense  of  shame  may  prevent 
him  from  retracting.     The  parties  should  also  be  sworn  or  affirmed 
to  tell   the  whole  truth,  as   it  is  obvious  that  a   witness  may 
answer  every  question  correctly  which  may  have  been  put  to  him, 
and  very  properly  swear  to  the  truth  of  the  statement  so  taken 
down,  so  far  as  it  goes,  and  yet  such  evidence  may  not  contain  the 
whole  truth,  and  the  most  important  point  of  the  transaction  may 
thus  remain  unknown."  These  are  the  observations  of  the  compilers 
of  a  very  useful  work.  Nun  &  Walsh's  Justice  of  the  Peace  (p.  157.) 
Those  observations  and  rule  of  law  are  the  rule  of  Lord  Tentcrden 
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Beo.        and  Mr.  Jastice  Bailey,  laid  down  in  R.  v.  Kiddy.     The  court 
--    ••  observed  in  that  case  that  it  "  was  a  very  irregular  and  improper 

*    practice   in   criminal  cases."      ^'Magistrates    should  understand 

1850.  that  the  oath  is  to  be  administered  to  the  witness  before  he  is 
jj^Z^^  examined  and  not  afterwards : "  these  are  the  words  of  Abbott, 
q/*  deceaaed  C  J.  ''  The  answcr  of  the  witness  is  to  be  taken  under  the  sanc- 
toitnesi.  tion  of  an  oath ;  swearing  him  after  his  examination  is  taken  is  a 
very  incorrect  mode  of  proceeding,  and  it  is  hoped  will  be  discon- 
tinued :  '*  these  are  the  words  of  Mr.  Justice  Bailey.  On  this 
view  of  the  case  it  appears  to  me  that  this  written  document  was 
improperly  taken,  because  it  was  taken  without  the  administration 
of  an  oath,  but  not  merely  so,  it  was  not  taken  in  the  presence 
of  the  prisoner.  The  prisoner  was  kept  handcuffed  in  another 
place,  and  here  deliberately  and  designedly  the  magistrate  pro- 
ceeded, contrary  to  the  rule  so  laid  down  and  contrary  to  the  fair 
import  of  the  statute,  to  take  the  deposition  of  a  party  not  on  his 
oath,  in  the  absence  of  the  prisoner  who  was  withm  call,  and  who 
was  designedly  kept  back,  and  not  called.  Possibly  the  magistrate 
may  have  considered  that  he  was  doing  right  in  thus  acting.  It 
may  have  worked  no  ill ;  I  am  merely  stating  a  matter  of  fact. 
According  to  the  case  of  Reg.  v.  Forbes^  reported  in  a  note  to 
Holt's  Keports,  ruled  by  Mr.  Justice  Chambre,  it  is  said  **  The 
intention  of  the  statutes  of  Philip  and  Mary  is  sufficiently  plain, 
it  is,  that  the  prisoner  shall  be  present  while  the  witness  actually 
J  dtrm  i  f  ^©livers  his  testimonv ;  so  that  he  may  know  the  precise  words  he 
Pemn'?.  ^  uses,  and  observe  throughout  the  manner  and  demeanour  with 
which  he  gives  his  testimony.  I  shall  not  admit  that  part  of  the 
deposition  previous  to  the  mark  which  was  unheard  by  the  prisoner, 
but  that  subsequent  to  the  mark  may  be  read."  In  the  case  of 
B.  V.  Johnson  (2  Car.  &  Kir.  394)  Baron  Piatt  sajrs,  "  This  is  a 
very  irregular  and  improper  mode  of  taking  depositions,  and  very 
unfair  to  the  party  accused ;  the  prisoner  ought  to  hear  all  the  ques- 
tions put  and  answered,  for  then  he  mav  very  possibly  explain  the 
circumstances,  but  it  is  monstrous  that  he  should  have  a  long  bead- 
roll  of  statements  read  over  to  him,  and  then  be  asked  on  the  sudden  if 
he  has  any  question  to  put;  and  then,  probably  unable  on  the  instant 
to  extract  from  his  accuser  or  the  witnesses  an  explanation  of  every 
apparently  criminating  circumstance,  be  told  that  he  is  committed; 
such  a  mode  of  proceeding  does  not  afford  to  the  party  accused 
that  fair  play  wnich  the  due  administration  of  the  law  requires ;" 
and  he  says  '^  I  am  sorry  to  say  that  I  had  occasion  to  make 
similar  remarks  on  the  Oxford  circuit."  Now,  if  it  be  wrong  to 
take  informations  in  this  manner,  can  the  present  proceeding  be 
sustained  ?  Here  the  prisoner  is  in  handcuffs,  kept  apart  from  the 
proceedings,  while  the  magistrate  proceeded  to  take  the  examination 
from  the  witness,  and  surely  nothing  can  be  more  important  than 
for  a  prisoner  to  see  the  demeanour  of  the  witness.  It  has  been 
suggested  that  there  might  be  inconvenience  from  the  presence  of 
the  prisoner  in  the  first  instance,  but  the  rules  of  law  are  strict, 
and  the  requirements  of  acts  of  Parliament,  are  not  to  depend 
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on  oonvenience.     It  was  of  the  utmost  importance  to  the  accused        Bbo. 
party  to  have  the  opportunity  of  observing  the  manner  of  the  '* 

decc^tsed  whilst  in  the  course  of  delivering  his  testimony,  and  _J^- 
without  meaning  to  make  any  disparaging  remarks  on  the  conduct  1850. 
of  the  magistrate,  I  must  say  that  I  cannot  consider  the  precau-  rJZ^- 
tion  of  keeping  out  the  prisoner  at  that  period  was  adopted  without  ^^^^ 
some  object  in  view ;  the  very  keeping  out  the  prisoner  presup-  witneta. 
poses  some  inconvenience  from  not  keeping  him  out.  Even  this 
appears  to  me  to  distinguish  the  present  case  from  the  English 
authorities ;  here  the  exclusion  was  designed ;  there  it  was  acci- 
dental, or  at  least  without  a  purpose.  In  Peake's  Evidence  (p.  60 ), 
he  says,  referring  to  the  statutes  1  &  2  Ph.  &  M.  c.  13,  and 
2  &  3  Ph.  &  M.  c  10 :  ^^  On  these  statutes  it  has  been  holden  that 
if  in  a  case  of  felony  one  magistrate  take  the  deposition  on  oath  of 
any  person  in  the  presence  of  the  prisoner,  whether  the  party 
wounded,  or  even  an  accomplice,  and  the  deponent  die  before  the 
trial,  the  depositions  may  be  read  in  evidence,  but  if  the  prisoner 
be  not  prQ^ent  at  the  time  of  the  examination  it  cannot  be  read  as 
a  deposition  taken  on  oath."  Now,  it  is  contended  that  this  is 
admissible  though  not  taken  in  his  presence  or  hearing,  because  of 
the  case  of  Bex  v.  Smith;  that  case  is  reported  in  a  great 
number  of  books ;  I  shall  merely  refer  to  the  report  in  2  Starkie, 
and  it  appears  a  very  different  case  from  that  under  the  con- 
nderation  of  the  court.  There  the  clerk  of  the  magistrates 
was  the  party  making  the  previous  examination,  the  oath  was 
adniinistered  oefore  any  part  of  the  depositions  were  written,  and  Jn^g"n«nt  of 
the  clerk  then  proceeded  to  take  down  his  statement,  and  the  ^^^* 
prisoner  was  brought  into  the  room  before  the  last  three  lines 
were  taken  down,  and  the  oath  was  then  administered  to 
him  and  the  depositions  '^were  read  over  to  the  prisoner  very 
distinctly  and  slowly.  After  this  had  been  done  the  deceased  was 
asked  in  the  presence  and  hearing  of  the  prisoner,  whether 
what'  had  been  so  written  was  true,  and  what  he  meant  to 
say,  and  the  deceased  answered  that  it  was  perfectly  correct. 
The  magistrates  then  proceeded  to  examine  the  deceased  further, 
and  the  deceased  stated  in  the  presence  and  hearing  of  the  prisoner 
that  which  was  stated  in  the  last  three  lines  of  me  deposition  of 
the  deceased.''  **  The  prisoner  was  asked  afterwards  whether  he 
chose  to  put  any  questions  to  the  deceased,  but  he  did  not  ask  any, 
he  merely  said,  *God  forgive  you,  Charles.'"  And  Chief  Baron 
Bichards,  in  giving  his  opimon  says,  that  he  considered  the 
evidence  was  admissible,  since  the  deceased  was  re-sworn  in  the 
presence  of  the  prisoner,  and  repeated  his  statement,  and  the 

{risoner  therefore  had  had  an  opportunity  of  cross-examining  him. 
t  is  possible  that  what  he  had  been  previously  sworn  to  was  read 
over  as  a  deposition,  or  the  evidence  may  have  been  actually 
repeated  by  the  deponent.  Is  that  at  all  like  this  case  ?  or  can  it 
be  Sfud  to  govern  this  case?  Here  the  prisoner  was  not  present  at 
the  examination  of  the  witness;  the  witness  was  not  sworn  at  first; 
after  his  statement  was  taken  down,  he  is  first  sworn  in  th^ 
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absence  of  the  prisoner  to  the  statement  so  taken  down ;  then  the 
prisoner  is  brought  in  and  his  handcuffs  taken  off  and  tihie  deposi- 
tion read  over  in  the  hearing  of  the  prisoner  to  the  deceased  lying 
on  his  pallet^  and  he  is  asked  the  question^  Is  that  trne?  and  he 
says  it  is ;  bnt  this  does  not  remove  the  difficulty  that  he  was  not 
sworn  in  the  first  instance^  and  did  not  ffive  his  evidence  in  detail, 
under  the  sanction  of  an  oath ;  there  is  that  distinction  in  this  case, 
and  therefore,  without  quarrelling  with  the  case  of  R.  v.  Smithy  the 
principle  of  which  I  am  not  disposed  tQ  extend,  I  am  of  opinion 
that  this  case   does   not   come  within  the  protection  of  Rex  y. 
Smithy    that    the    magistrates    did    not    take    the    deposition 
in   the  presence   of  the  prisoner  so  as  to  give  him  an  oppor- 
tunity of  cross-examining,  and  that  was  not  inadvertent,  but 
deliberate,  and  done  on  purpose.      With  respect  to  the  case  of 
Rex  V.  Smithy  I  am  not    disposed    to    extend   it.      In   Reg.  v. 
Calvert  (2  Cox  C.  C.  491),  one  of  the  judges  stated  the  practice  to 
be  very  improper.     Reg.  v.  Christopher  and  others  (4  Cox  C.  C.  76) 
was  quite  a  different  case,  involving  another  question  pothing  at 
all  to  the  same  purpose.     When  the  prisoners  were  first  brought 
before  the  magistrate  and  charged  with  the  felony,  the  witnesses 
were  sworn,  examined  by  the  magistrate,  and  cross-examined  by 
the  prisoners,  and  written  minutes  of  the  examination  and  cross- 
examination  were  made  by  the  clerk  of  the  magistrate,  under  the 
inspection  of  the  magistrate ;  these  minutes  were  then  sent  to  the 
ofiice  of  the  clerk  of  the  magistrate,  and  there  delivered  to  a  clerk 
named  Tasker,  who  proceeded  to  write  the  depositions  from  the 
minutes.     The  witnesses  attended  in  the  office,  and  in  the  course 
of  writing  the  depositions  Tasker  put  some  questions  to  each  of 
them,  for  the  purpose  of  rendering  the  depositions  more  correct, 
clear,  and  complete;  the  answers  given  to  these  questions  were 
inserted  in  the  depositions.     The  magistrate  was  not  present,  nor 
were  the  prisoners,  at  the  office  of  the  clerk  of  the  magistrate. 
The  depositions  having  been  thus  written,  the  witnesses  appeared 
again  before  the  magistrate,  and  in  the  presence  of  the  prisoners, 
were  resworn.     The  depositions  were  read  over  to  them,  and  full 
opportunity  Tl^as  afforded  for  cross-examination  before  the  deposi- 
tions were  signed  by  the  witnesses.     The  counsel  for  the  prisoners 
proposed  to  ask  one  of  the  witnesses  for  the  Crown  the  following 
question :  "  Did  you  not  tell  Mr.  Tasker  that  you  were  watching 
the  prisoner  Christopher  till  a  quarter  before  one  o'clock  T    The 
question  had  reference  to  what  was  said  by  the  witness  in  answer 
to  some  question  put  by  Mr.  Tasker  in  the  course  of  writing  the 
depositions,  which  were  not  read  or  tendered  in  evidence.     The 
question  was  objected  to,  and  not  allowed  to  be  put.     The  only 
question  reserved  for  the  judges  in  that  case  was,  whether  that 
question  was  legal  or  not     The  judges  ruled  that  the  question 
ought  to  have  been  allowed,  and  that  an  answer  to  it  ought  to 
have  been  required,  so  that  the  question  in  R,  v.  Smith  never 
arose  or  could  arise  in  that  case ;  this  case  goes  beyond  the  case 
of  Rex  V.   Smithy    in    the    circumstances  which  I  have    men- 
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tionedl     With  respect  to  the  second  point  we  have  no  satisfactory       Bmi. 
proof  that  the  oath  which  was  subsequently  administered  to        J'* 
the  deceased  extended  to  the  cross-examination.     The  ground  on      '    ^^^^ 
which  my  decision  rests  is  the  want  of  the  administration  of  an        1850. 
oath  before  the  examination  of  the  deceased ;  the  absence  of  any    j)S^ion 
proof  that  the  cross-examination  of  the  deceased  was  under  the    of  deceased 
sanction  of  an  oath,  and  that  the  statement  was  taken  down  in  the      toUtess, 
absence  of  the  prisoner. 

ToBBENS)  J. — In  this  case,  as  I  entertain  an  opinion  different  Judgment  of 
from  that  expressed  by  two  of  my  learned  brethren  who  have  Torrens,  J. 
preceded  me,  I  think  it  right  to  make  a  few  observationB.  There 
are  two  points  raised  against  the  validity  of  this  conviction ;  first, 
informahty,  the  witness  not  having  been  sworn  when  he  was 
brought  into  the  presence  of  the  magistrate,  and  that  subsequently, 
when  he  was  sworn,  the  proceedings  were  not  such  as  the  statute 
of  the  9  Geo.  4,  c  54  required.  Now  I  am  free  to  confess  that 
the  statute  was  not  strictly  complied  with ;  but  we  find  that  a 
departure  frt>m  the  strict  provisions  of  the  statute  has  been  the 
subject  of  judicial  decisions.  I  do  not  think  that  the  question 
Tests  any  longer  on  the  construction  which  we  may  give  to  the 
statutes,  because  we  find  legal  decisions  determining  the  very 
question.  An  opinion  was  at  one  period  entertained  similar  to 
that  of  my  brother  Perrin — that,  the  provisions  of  the  statute  not 
having  been  pursued,  the  judge  ought  not  to  receive  the  deposi- 
tions. I  mean  in  the  case  of  Bex  v.  Forbes^  decided  by 
Mr.  Justice  Chambre ;  that  case  came  under  the  consideration  of 
eleven  out  of  the  twelve  judges  in  iZ.  v.  Smith,  and  the  reasons  of 
Mr.  Justice  Chambre  were  fully  discussed^  and  the  ultimate 
decision  of  the  judges  was  that  those  reasons  were  not  valid 
reasons,  for  they  held  that,  though  it  was  not  strictly  proper  to 
depart  frt>m  the  strict  letter  of  the  statutes,  yet  that  if  the  witness 
was  sworn  again  to  his  information  before  the  prisoner,  it  was 
a  valid  proceeding.  Chief  Justice  Abbott,  who  had  been 
supposed  to  differ  on  that  occasion,  in  a  subsequent  case,  gave 
his  adherence  to  the  majority  of  his  brethren,  though  on  another 
point  also  involved  in  that  case  he  doubted.  All  cases  must  differ 
m  their  circumstances ;  but  let  us  see  what  are  the  cardinal  facts 
in  A  V.  Sndthy  and  if  they  are  not  the  same  as  here  (his  lordship 
here  stated  the  facts.)  Now  I  am  not  at  all  prepared  to  say  that 
it  is  right  in  us  to  suppose  that  the  magistrate  did  not  do  his  duty, 
that  is,  to  swear  the  witness  that  he  hratold  the  truth — ^the  whole 
truth — and  not  merelv  that  he  had  sworn  him  to  the  truth  of 
what  was  taken  down.  It  is  said,  in  other  words,  that  we  are  to 
imagine  that  the  magistrate  did  not  administer  a  legal  oath  on  the 
occasion,  but  that  he  swore  the  witness  merely  to  the  truth  of 
this  particular  deposition  in  the  form  given  in  2  Bum's  Justice. 
These  observations  apply  more  properly  to  the  second  point  in  the 
case — why  should  it  be  said  that  the  magistrate  swore  the  witness 
merely  as  if  to  an  affidavit?  I  therefore  take  it  in  this  case,  that  we 
must  assume,  as  we  have  a  right  to  do,  that  the  magistrate  did  his 
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duty,  and  accordingly  administered  the  proper  oath.    If  that  be 
80,  the  recognised  case  of  R.  v.  Snuih^  sanctioned  as  it  is  by  subse- 
quent authorities,  clearly  sanctions  the  subsequent  examination, 
and  establishes  the  validity  of  the   proceeding^;   that  case  is 
recognised  in  a  very  recent  case  of  A  v.  Calvert  (2  Cox  C.  C.  491) 
whidi  was  decided  in  1848,  and  in  which  Baron  Rdlfe,  having 
doubts,   consulted  his   colleague.   Baron  Alderson.     There  the 
depositions  were  taken  not  before  the  magistrate  at  all>  but  by 
the  clerk  of  the  magistrate  in  a  room  by  himself;  the  piurty  then 
came  before  the  magistrate,  and  he  swore  him  to  the  truth  of 
that  statement.      Now,  if  Rex  y.  Smith  required  any  authority, 
I  think  it  could  not  have  a  stronger.    I  entertain  no  doubt  on  the 
subject,  save  the  doubt  which  I  must  entertain  from   differing 
from  two  of  my  learned  brethren.     I  think  that  the  case  of  Bex 
V.  Smith  rules  mis  case.     I  come  now  to  the  second  point,  which 
presses,   I    know,  on   the  mind  of  the  court,  whether  we  can 
consider  the  answers  of  the  party  to  the  questions  of  the  prisoner 
as  depositions,  or  as  to  be  taken  as  distinct  from  the  depositions. 
My  opinion  is  that  the  whole  of  this  document  must  be  taken  as 
one  judicial  proceeding;  and  that,  no  matter  by  whom  propounded, 
the  oath  extends  to  the  answers  to  all  the  questions  put  by  a 
person  who  had  authority  to  put  them.     These  answers  I  certainly 
consider  to  be  under  the  sanction  of  an  oath,  and  I  can  see  great 
danger  to  the  criminal  justice  of  this  country  (and  no  man  has 
been  more  anxious  than  I  have,  during  a  long  life,  to  adhere 
to  the  niceties  of  criminal  justice)  by  holding  otherwise.     Enter- 
taining the  opinion  that  I  do  that  it  was  all  one  proceeding,  and 
that  by  the  oath  administered  by  the  mi^strate  these  answers 
were  embraced  in  point  of  conscience  and  before  God,  I  am  of 
opinion  that  on  both  points  the  judgment  should  be  affirmed. 
Pennefatheb,  B. — On  the  first  question  in  this  case,  whether 
reonefathw,  B.  R^x  y.  Smith  be  law,  and  sanctions  the  reception  in  evidence  of 
these  documents,  I  am  of  opinion  that  the  case  ought  to  be  decided 
in  the  affirmative  on  both  points.      I  think  that  the  case  of  Bex 
V.  Smith,  which  has  been  recognised  by  different  decisions  of  the 
English  judges,  is  of  itself  a  great  authority.  It  has  been  decided  by 
a  great  majority  of  the  twelve  judges,  and  it  has  since  been  recog- 
nised in  the  case  of  Beg.  v.  Christopher^  though  the  point  in  that 
case  may  not  have  been  the  same.     The  case  in  2  Cox  C.  C,  of 
Beg,  V.  Calvertj  to  which  my  brother  Torrens  has  referred,  carries 
the  law  something  further,  but  unquestionably  by  that  decision 
the  rule,  as  laid  down  in  B.  v.  Smith,  has  been  established.     If 
iZ.  V.  Smith  were  opposed  to  the  words  of  the  statute,  I  should 
feel  very  great  reluctance  in  giving  my  assent  to  it,  but  it  does 
not  appear  to  me  to  infringe  on  the  words  of  the  statute,  which  (I 
take  from  the  9  Geo.  4,  c  54  (Irish),  and  which  are  similar  to  the 
7  Geo.  4,  c  64,  and  1  Ph.  &  M.)  are,  ''be  it  enacted,  that  two 
justices  of  the  peace  before  they  shall  admit  to  bail,  and  one  or 
more  justice  or  justices,  before  he  or  they  shall  commit  to  prison 
any  person  arrested  for  felony,  or  on  suspicion  of  felony,  shall  take 
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the  examination  of  such  person,  and  the  information  upon  oath  of 
those  who  know  the  facts  of  the  case,  and  shall  put  the  same,  or  as 
much  thereof  as  shall  be  material,  into  writing."  But  no  clause 
prescribes  at  what  period  the  oath  shall  be  administered,  or  that 
nothing  shall  be  done  before  the  oath  is  administered,  and  S.  y. 
Smith  decides  that  it  is  not  necessary  that  the  oath  should  be 
administered  in  the  presence  of  the  party  accused,  before  any 
of  those  things  shall  be  done.  The  material  thing  is,  that  the 
prisoner  shall  be  acquainted  with  what  has  been  done  in  his 
absence,  and  if  what  has  been  done  is  read  over  to  him,  it  appears 
to  me  that  he  has  substantially  the  benefit  of  cross-examination, 
though  he  did  not  hear  what  had  been  done  before  he  was  brought 
io ;  the  witness's  statement  was  taken  down  first,  but  the  prisoner 
heard  what  had  been  said,  and  had  an  opportunity  of  cross- 
examining  the  party.  That  has  been  held  to  be  sufficient,  with  the 
exception  of  the  solitary  case  before  Mr.  Justice  Chambre,  where 
it  is  said,  '^  that  he  ought  to  have  had  an  opportunity  of  seeing  what 
had  been  done  from  the  commencement."  That  was  the  opinion 
of  that  very  distinguished  judge,  but  it  was  overruled.  There  have 
been  some  opinions  given  by  tne  English  judges  on  the  subject,  and 
some  of  them  have  dissented  from  the  practice,  but  none  of  them 
have  ventured  to  say  that  the  decision  in  R.  v.  Smith  was  contrary 
to  law,  and  with  great  deference  to  my  brother  Perrin,  I  think  that 
the  case  of  R.  v.  Smith  in  substance  eftablishes,  that  this  evidence 
was  properly  received.  The  case  before  Mr.  Justice  Chambre  Jadgment  of 
was  before  the  case  of  R.  v.  Smith,  and,  as  I  have  observed,  there  P^nnefather,  B. 
is  no  provision  in  the  statutes  which  this  proceeding  contravenes, 
therefore  I  think  that  we  are  at  liberty  to  adopt  the  opinion  of  the 
English  judges.  If  we  were  to  say  that  nothing  should  be  asked 
by  magistrates  until  an  oath  had  been  administered,  I  think  we 
should  in  many  cases  defeat  the  ends  of  justice ;  and  in  many 
instances  magistrates  would  be  impeded  in  the  administration  of 
the  law,  if  not  permitted  to  make  such  inquiries.  That  is  the  view 
I  take  upon  the  first  objection.  With  regard  to  the  second  objec- 
tion, I  own  I  feel  very  considerable  difficulty,  and  I  am  not  prepared 
to  say  that  it  is  not  entitled  to  ^reat,  weight  and  to  the  judgment 
of  the  court  in  its  favour.  I  thmk  that  the  prisoner  was  entitled 
to  have  had  an  opportunity  of  cross-examining  the  witness,  and 
that  if  such  cross-examination  was  not  on  oath,  then  that  such 
cross-examination  ought  to  have  been  rejected,  and  also  the 
original  deposition,  because  in  such  case  it  is  the  same  thing  as  if 
the  party  had  not  an  opj)ortunity  of  cross-examining,  and  therefore 
the  objection  is  not  merely  to  the  answers  but  also  to  the  depositions 
themselves,  and  that  brings  us  to  this  consideration,  whether  these 
answers  were  given  by  the  deceased  man,  Simon  Power,  under 
the  sanction  of  an  oath.  Mr.  Cooke,  after  he  had  taken  the 
deposition  of  the  deceased  and  sworn  him  to  their  truth  after- 
wards, had  the  prisoner  brought  in.  Here  I  will  observe  that 
it  does  not  appear  to  me  that  there  is  any  reason  for  saying 
that  the   prisoner  was  studiously  kept  out  of  the  way,  it  was 
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Reo.        probably  not  unnaturally,  that  the  party  being  in  a  languid  state, 
^1  uT'  ^^^  magistrate  thought  it  not  desirable  that  a  small  room  should 

'    "^     '    be  crowded,   and  that  the  deceased  would  in  the  first  instance 


1850.        communicate  more  freely  in  the  prisoner's  absence,  and  at  all 

^  ~~.       events  there  is  nothing  in  the  case  to  lead  us  to  say  that  the  prisoner 

o/^eeMd    ^^^s  kept  apart  on  improper  grounds.     I  make  this  digression 

witness,      as  introductory  to  the  true  consideration  of  the  second  ground 

of  objection,  namely,  how  far  these  answers  are  admissible  as 

having   been  given  under  the   sanction   of  an  oath;   after  the 

Erisoner  was  introduced,  the  information  was  read  over  paragraph 
y  paragraph,  and  then  the  magistrate  reswore  the  witness  to 
his  informations.  These  are  his  very  words  as  given  in  the 
report,  the  question  must  rest  upon  the  words  of  this  report 
He  says  he  reswore  him  to  his  informations;  now  what  is  the 
meaning  of  that?  Is  it  asking  him  is  that  information  true?  If 
so  it  could  not  have  reference  to  what  subsequently  took  place, 
but  if  he  swore  him  to  tell  the  truth  generally,  it  would  appear 
that  the  subsequent  answers  were  given  under  the  sanction  of  an 
oath ;  we  must  then  consider  what  the  circumstances  were,  and 
where  the  course  pursued  is  in  derogation  of  the  common  law,  the 
Crown  must  strictly  prove  that  what  took  place  was  according  to 
the  statute.  It  is  certainly  to  be  intended  that  a  magistrate 
did  his  duty,  but  where  a  magistrate  states  that  he  has  performed 
a  duty,  there  is  no  intendn^ent  that  he  performed  it  in  any  other 

Jadgment  of     manner  than  the  way  in  which  he  states  that  he  performed  it. 

Penoefather,  B..  JiJqw  the  magistrate  says  that,  having  then  slowly  read  over  the 
information  to  the  deceased  in  the  presence  of  the  prisoner,  and 
asked  Simon  Power  if  it  were  true,  and  having  been  answered  in 
the  affirmative  by  him,  he  reswore  Power  to  his  information  in 
the  presence  of  the  prisoner,  and  read  over  the  information  of 
Power  to  him,  and  that,  while  he  was  reading  it,  the  prisoner 
asked  him  to  stop  at  some  statement  contained  in  it,  but  that  he 
(Mr.  Cooke)  told  the  prisoner  he  had  better  read  it  over  to  the 
end,  and  that  he  would  then  read  the  information,  paragraph  by 
paragraph,  distinctly  to  him,  and  that  he,  the  prisoner,  could  then 
put  any  question  he  washed  to  Power  upon  each  paragraph  so 
read;  but  it  does  not  appear  that  he  knew  that  the  other  ques- 
tions were  to  be  answered  under  the  sanction  of  an  oath.  1  feel 
great  doubt  on  this  part  of  the  case,  but  it  is  not  necessary  for  me 
to  express  my  opinion  further  upon  it,  for  even  if  I  agreed  with 
my  brother  Torrens  on  the  point,  the  opinion  of  the  majority  of 
the  court  is  against  the  admissibility  of  the  evidence;  but  on  this 
point  I  entertain  very  serious  doubts  that  this  conviction  cannot 
be  maintained. 

MoNAHAN,  C.  J. — Before  the  statutes,  it  would  have  been 
impossible  to  admit  this  evidence ;  though  the  statute  does  not  in 
terms  require  that  the  prisoner  should  be  present  when  the  infor- 
mation is  taken,  yet  it  has  been  decided  that  an  information,  to  be 
used  in  evidence,  must  have  been  taken  in  his  presence.  The  courts 
have  clearly  construed  the  statutes  as  involving  the  necessity  of 
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this  mode  of  proceeding.  That  has  been  decided  in  R.  v.  Forbes 
(Holt's  N.  P.  C.  599),  on  the  construction  of  the  statute  2  &  3 
Ph.  &  M.,  and  in  R.  v.  Errington  (2  Lewin's  Cr.  C),  a  case 
decided  after  the  passing  of  the  statute  of  7  Geo.  4,  c.  64.  As  to 
the  case  of  Reg.  y.  Smith,  I  do  not  read  it  as  a  case  decided  by  the 
judges,  on  the  assumption  that  it  was  not  a  compliance  witn  the 
statute.  What  occurred  in  that  case  was  this,  that  for  some  reason 
or  other  a  witness  was  sworn  and  detailed  part  of  his  evidence  in 
the  absence  of  the  accused;  he  was  then  brought  into  the  room 
before  the  last  three  lines  were  taken  down;  and  it  seems  to  me 
material  to  consider  what  was  done  when  he  was  brought  in.  The 
oath  was  then  again  administered  to  him,  and  the  depositions  were 
read  over  to  the  prisoner  very  distinctly  and  slowly.  After  this 
had  been  done,  the  deceased  was  ask^,  in  the  presence  and 
hearing  of  the  prisoner,  whether  what  had  been  so  written  was 
true,  and  what  he  meant  to  say,  and  the  deceased  answered  that 
it  was  perfectly  correct.  The  magistrate  then  proceeded  to  exa- 
mine tne  deceased  further,  and  the  deceased  stated,  in  the  presence 
and  hearing  of  the  prisoner,  that  which  was  stated  in  the  last 
three  lines  of  the  deposition  of  the  deceased."  The  prisoner  was 
asked  afterwards  *'  whether  he  chose  to  put  any  questions  to  the 
deceased,  but  he  did  not  ask  any;  he  merely  said,  'God  forgive 
you,  Charles.' "  It  appears,  therefore,  that  though  the  oath  was 
administered  in  the  first  instance  in  the  absence  of  the  prisoner^ 
an  oath  was  subsequently  administered,  and  an  information  taken.  Judgment  of 
in  strict  conformity  with  the  act  of  Parliament,  because  it  Monahan,  c.  J. 
appears  to  me  that  what  the  act  of  Parliament  requires  is,  not 
that  a  witness  shall  depose  to  a  written  statement,  but  shall, 
in  the  presence  of  the  accused,  give  a  statement  on  oath,  which 
the  magistrate  shall  afterwards  reduce  to  writing,  and  that  the 
accused  shall  also  have  an  opportunity  of  cross-examining  him, 
under  the  sanction  of  the  same  oath,  whereby  he  swears  to  the 
information.  In  RusselTs  case  (1  Moo.  Cr.  Cas.)  356,  a  precisely 
similar  course  was  observed;  the  witness  was  not  merely  resworn 
to  the  truth  of  the  deposition.  ''  About  half  an  hour  after  her 
deposition  had  been  taken,  Sarah  Wormsley  (the  deceased)  was 
resworn  in  the  presence  of  Henry  Bussell  (the  prisoner);  the 
deposition  was  repeated,  and  Sarah  Wormsley  said  it  was  all 
true,  and  that  she  had  made  her  mark  to  it ;  and  the  said  Henry 
Russell,  having  heard  the  same,  asked  the  said  Sarah  Wormsley 
if  she  had  not  wished  him  to  get  her  some  arsenic  from  Mr. 
Bird's  ?  The  said  Sarah  Wormsley  said  she  had  not."  The  accused 
evidently  asked  that  question,  and  received  that  answer,  under 
the  sanction  of  an  oath.  It  appears  to  me  that  all  that  the 
judges  have  decided  in  these  two  cases  is,  that  to  justify  the 
admission  of  this  evidence  against  the  accused,  the  statute  should 
be  substantially  complied  with,  and  that  in  these  cases  it  had 
been  complied  with,  and  that  the  first  statement  was  not  required 
to  be  taken  in  the  presence  of  the  prisoner,  or  on  oath.  But 
it  is  clearly  the  duty  of  a  magistrate  not  to  reswear  a  witness  to  an 
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Rbq.        old  information  which  mi^ht  have  been  made  a  month  ago ;  but 
^*  to  question  him  and  take  down  his  answers  under  the  sanction  of 

J^**"    an  oath,  and  in  the  presence  of  the  accused.     The  present  case  and 
1851.       that  of  R.  y.  Smith  certainly  agree  in  this  pointy  that  in  both  the 

witness    was  originallj  sworn   in   the   absence  of  the  accused; 

but  the  place  where  the  present  case  fails  on  the  part  of  the 
Crown  is,  that  when  the  prisoner  was  brought  in,  the  present  infor- 
mation was  not  taken  on  oath  in  his  presence.  With  respect  to 
the  second  question  before  us,  Mr.  Cooke,  in  his  evidence,  admits 
that  the  questions  and  answers  commenced  without  an  oath  having 
been  administered,  and  that  the  answers  were  then  taken  down. 
I  consider  that  if  the  case  had  merely  rested  on  the  evidence 
of  Mr.  Cooke,  the  inference  plainly  arises  that  the  oath  was 
merely  an  oath  to  the  truth  of  the  information  which  had  been 
sworn.  We  are  not  at  liberty  to  draw  inferences  here.  If  the 
Crown  seeks  to  adduce  evidence  not  receivable  at  common  law, 
and  where  some  departure  takes  place  from  the  course  which 
judges  have  decided  to  be  prescribed  by  the  statute,  we  are  not 
at  liberty  to  draw  inferences  in  favour  of  the  admissibility  of 
this  document ;  if  there  was  any  doubt  as  to  what  was  the  form 
of  the  oath  administered,  it  was  the  duty  of  the  Crown  to  have 
cleared  up  the  doubt.  Mr.  Cooke  might  have  been  interrogated 
as  to  the  form  of  the  oath  employed,  and  as  to  the  fact  of  the 
cross-examination  being'  upon  oath.  I  need  hardly  say  that  I 
feel  great  diffidence,  differing  as  I  do  from  some  of  the  members 
of  the  court ;  but,  on  the  whole,  I  am  of  opinion  that  the  judgment 
of  the  court  ought  to  be  that  this  conviction  be  reversed. 

Conviction  reversed  accordingly. 
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May  8,  185L 

(Before  Blackburne,  C.  J.,  Monahan,  C.  J.,  Torbens,  Ball, 

Jackson,  and  Moore,  JJ. 

Reg.  v.  Thomas  Johnston,  (a) 

Forgery — Indictment — Statute  39  Geo,  3^   c.  63 — Accountable  receipt* 

An  indictment  charged  in  the  first  count  that  the  prisoner  ^^feloniously 
did  falsely  make,  forge^  and  alter  a  certain  accountable  receipt  for 
money^  which  said  accountable  receipt  is  as  follows  : 

*  Ulster  Banky  Branch  No.  1.  Enniskillen,  Mth  January,  lS5l.—  We 
have  received  from  the  Lowtherstoum  Union  four  pounds  sterling, 
which  is  placed  to  the  credit  of  their  account  toith  the  Ulster  Banking 
Company,  401. — Samuel  Clarke,  manager.  Entered,  Alex.  H. 
Stochdcie* 

— wUh  intent  to  defraud  the  Guardians  of  the  Poor  of  the  Lowtherstown 
Union.**  In  a  second  count  the  prisoner  was  charged  with  feloniously 
uttering  and  publishing  as  true  a  certain  other  false,  forged,  and 
altered  accountable  receipt  for  money  {setting  out  the  instrument  as  in 
the  first  count)  and  with  the  like  intent.  It  was  proved  that  the 
prisoner  was  a  poor  rate  collector  of  the  union,  and  that  it  was  his 
duty,  about  the  time  laid  in  the  indictment,  to  have  lodged  about  40/. 
with  the  Ulster  Banking  Company,  who  were  the  treasurers  of  the 
union,  and  were  in  the  habit  of  furnishing  weekly  accounts,  showing 
the  sums  lodged  by  each  collector  ;  and  it  appeared  that  it  was  from 
such  accounts  so  furnished  that  the  collectors  got  credit  in  their  accounts 
with  die  union  ;  and  that,  in  auditing  the  collectors^  accounts,  it  was 
not  the  usage  to  refer  to  the  receipts  to  ascertain  the  sums  lodged  by 
them ;  and  it  was  also  proved  that  the  sum  actually  lodged  by  the 
prisoner  was  4L,  but  that  he,  at  the  audit  of  his  accounts,  produced 
the  receipt  as  a  receipt  for  40/.,  alleging  that  he  had  lodged  that  sum 
in  the  bank  the  day  before,  and  that  the  word  "four^^  in  the  body  of 
the  receipt  was  put  in  by  mistake  of  the  bank  clerk.  The  jury  having 
found  that  the  prisoner  altered  and  uttered  the  receipt  with  intent  to 
defraud  the  guardians. 

Held,  that  the  document  in  question  was  an  accountable  receipt  within 
the  etatute  ;  that  the  alteration  was  made  in  a  material  part,  and  that 
the  prisoner  having  made  such  an  alteration  of  the  receipt  as  was  calcu- 
lated to  deceive  the  officer  of  the  union,  was  upon  tne  evidence  rightly 
convicted. 

FORGERY. — The  following  case  was  reserved  for  the  consi- 
deration of  the  Court  by  the  Lord  Chief  Justice  of  the 
Common  Pleas,  from  the  Spring  Assizes  of  1851,  for  the  county 
of  Fermanagh. 

(a)  Beportad  bj  W.  St.  Lbosb  BABinOToVi  Esq.,  Barrister-at-Law. 
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CASE. 

Thomas  Johnston  was  tried  before  me^  at  the  last  assizes  for 
the  county  of  Fermanagh,  on  an  indictment  containing  three  counts. 

The  first  count  charged  that  he,  on  the  14th  January,  14th  of 
the  Queen,  at  Lowtherstown,  in  said  county,  feloniously  did 
falsely  make,  forge,  and  alter  a  certain  accountable  receipt  for 
money,  which  said  accountable  receipt  for  money  is  as  follows : — 
That  is  to  say, 

"  Ulster  Bank,  Branch  No.  1. 

'^  Enniskillen,  14th  January,  1851. 

'*  We  have  received  from  the  Lowtherstown  Union  four  pounds 
sterling,  which  is  placed  to  the  credit  of  their  account  with  the 
Ulster  Banking  Con^pany. 

"40i  Samuel  Clabke,  Manager, 

"  Entd.,  Alex.  H.  Stockdale.** 

with  intent  to  defraud  the  guardians  of  the  poor  of  the  Lowthers- 
town Union,  against  the  peace  and  statute,  &c. 

The  second  count  charged  the  prisoner  with  feloniously  uttering 
and  publishing,  as  true,  a  certain  other  false,  forged  and  altered 
accountable  receipt  for  money,  setting  forth  same  as  in  the  first 
count  and  with  like  intent. 

The  third  count  charged  the  prisoner  with  feloniously  uttering 
and  putting  off  a  certain  other  false,  forged  and  altered  accountable 
receipt  for  money,  with  like  intent  as  in  the  other  counts,  but  not 
setting  forth  the  document. 

The  prisoner  having  pleaded  not  guilty,  the  first  witness  for  the 
Crown  was  Christopher  Graham,  the  clerk  of  the  poor  law  guar- 
dians of  the  Lowtherstown  Union,  in  the  said  county,  who  stated 
that  the  prisoner  .was,  in  the  month  of  January  last,  a  poor  rate 
collector  of  said  union,  and  as  such  should,  about  that  time,  have 
lodged  about  40/.  in  the  Ulster  Bank,  who  are  the  treasurers  of 
the  union ;  that,  on  the  15th  January,  the  prisoner  stated  to  the 
witness,  as  such  clerk,  at  his  ofiSce,  in  the  poor  house  in  thia 
county,  that  he  had  lodged  the  40t  in  the  bank  the  day  before, 
and  he  produced  and  gave  to  witness  the  receipt  now  produced  as 
a  receipt  for  said  sum  of  40/.  (The  receipt  produced  was  as  set 
out  in  the  first  and  second  counts.)  Witness  had  previously  that 
morning  received  from  the  bank  their  usual  weekly  accounts,  by 
which  it  appeared  that  the  prisoner  had  lodged  only  4/. ;  and 
when  the  prisoner  stated  that  it  was  a  receipt  for  40/.,  witness 
pointed  out  to  him  the  word  four  in  the  body  of  the  receipt,  and 
stated  it  was  a  receipt  only  for  four  pounds,  and  that  that  was  all 
he  lodged.  He  persisted  that  it  was  a  receipt  for  40/. ;  that  that 
was  the  sum  he  lodged ;  that  it  was  a  mistake  of  the  bank  clerk 
to  put  '^  four  "  in  the  body ;  that  the  proper  sum  was  in  the  margin ; 
and,  in  corroboration  of  this,  he  pointed  out  that  on  the  back  of 
the  receipt,  in  which  the  different  electoral  divisions  are  named  on 
account  of  which  the  sums  were  lodged,  that  the  several  items  of 
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the  40iL  were  specified.     The  entry  on  the  back  of  the  receipt  was 

as  follows: — 

Clonelly  Electoral  Division...  £6  2  5 
Dromore  Electoral  Division...  16  1  7 
Tubbrea  Electoral  Division...     17  16    0 
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£40    0    0 
Witness  stated  that  the  indorsement  purported  to  be  in  the  hand- 
writing of  one  of  the  bank  clerks^  and  to  show  the  component 
parts  of  the  40L,  and  the  diiferent  electoral  divisions  on  account  of 
which  it  was  paid. 

This  witness,  on  his  cross*examination^  stated  that  the  bank 
furnished  weekly  accounts,  showing  the  sums  lodged  by  each 
collector,  and  it  was  from  their  account  so  furnished  that  the 
collectors  got  credit  in  their  accounts  with  the  union. 

Two  clerks  from  the  bank  proved  that  the  sum  lodged  was  4/. ; 
that  when  the  receipt  left  the  bank  it  was  a  receipt  for  that  sura ; 
that  the  4/.  in  the  margin  was  altered  to  AQh\  and  that  the 
indorsement  on  the  back  of  the  receipt  was  altered  in  the  following 
particulars : — 

£12     5  altered  to  £6     2    5 
117         „  16     1     7 

1  16    0         „  17  16     0 


£4    0    0  £40    0    0 

When  the  receipt  was  given  to  the  prisoner,  the  indorsement 
showed  the  particular  electoral  divisions  on  account  of  which  the  Case. 
smns,  making  together  4/.,  were  paid ;  when  the  receipt  was  given 
by  the  prisoner  to  the  clerk  of  the  union,  the  indorsement  showed 
how  the  40JL  was  made  up. 

These  witnesses,  on  cross-examination,  stated  that  the  bank  are 
treasurers  for  the  Union,  an(L  as  such,  have  to  make  weekly  returns 
to  the  guardians  of  the  sums  received  and  paid  on  their  account. 

For  the  defence,  John  Jewin  was  examined.  He  had  been  clerk 
of  the  Lowtherstown  Union,  and  stated  that  the  practice  always 
had  been,  and  was,  to  give  the  collectors  credit  for  the  bank 
accounts,  and  that  the  receipts  were  never  referred  to. 

Mr.  Johnston,  counsel  for  the  prisoner,  submitted  that,  as  the 
prisoner  could,  according  to  the  evidence,  get  credit  only  for  the 
sums  stated  in  the  account,  and  not  for  the  amount  of  the  receipt, 
it  was  not  a  receipt  within  the  meaning  of  the  statute  or  indictment. 
He  also  intimated  that,  as  the  receipt  was  not  altered  in  the  body, 
it  was  still  a  receipt  only  for  four  pounds,  and,  therefore,  that  the 
prisoner  should  not  be  found  guilty,  but  that  I  should  direct  an 
acauittal. 

1  left  the  case  to  the  jury,  who  found  the  prisoner  guilty : 
stating  that  he  made  the  alteration,  and  uttered  the  receipt  with 
the  fraudulent  intent  stated.  I  did  not  sentence  the  prisoner, 
bat  ordered  him  to  be  discharged,  on  bail,  to  appear  at  the  next 
assizes  to  receive  sentence,  should  he  be  required  to  do  so ;  and  I 
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Beg.        beg  respectfully  to  refer  to  the  judgment  of  your  lordships,  whether 
J  HN     V     *^^  alteration  made  by  the  prisoner  rendered  him  liable  to  be 
J " '    convicted  on  the  indictment  in  this  case. 


Forgery. 


1851.  James  Henry  Monahan. 

26th  April,  1851. 

R,  Johnston  for  the  prisoner. — This  indictment  is  framed  under 
the  39  Geo.  3,  c.  33,  s.  1,  providing  that  if  any  person  "  shall 
falsely  make,  alter,  Ibrge  or  counterfeit,  or  cause  or  procure  to  be 
made,  altered,  forged  or  counterfeited,  or  willingly  act,  aid  or 
assist  in  the  false  making,  altering  forging  or  counterfeiting  any 
promissory  note,  or  any  assignment  or  indorsement  of  any  pro- 
missory note,  &c.,  or  any  accountable  receipts,  acquittance  or 
discharge  for  rent  or  other  consideration,  &c,  or  shall  falsely  alter^ 
or  shall  cause  or  procure  to  be  falsely  altered,  or  shall  willingly 
act,  aid  or  assist  in  the  falsely  altering  the  number,  principal  sum, 
or  any  part  of  such  note  or  sum,  or  assignment  or  indorsement 
thereof,  bill  of  exchange  or  acceptance,  or  assignment  or  indorse- 
ment thereof,  accountable  receipt  or  any  receipts,  acquittance  or 
discharge  for  rent  or  other  consideration,  or  any  note,  bill  or  other 
security  for  payment  of  money,  &c.,  or  for  procuring  or  giving 
credit  with  intention  to  defraud  any  person  or  persons,  bodies 
politic  or  corporate  whatsoever,  or  shall  utter  or  publish  as  true 
any  false,  forged,  altered  or  counterfeited  promissory  note,  &c.,  or 
any  bill  of  exchange,  &c.,  or  any  accountable  receipt,  or  any 
receipt,  acquittance,  or  discharge  for  rent  or  other  consideration, 
&c.,  &c.,  or  in  any  of  which  the  number,  principal  sum,  or  any 
part  of  such  note  or  endorsement,  or  assignment  thereof,  bill  of 
exchange  or  acceptance,  or  assignment  or  indorsement  thereof, 
accountable  receipt,  or  any  receipt,  acquittance,  or  discharge  for 
rent  or  other  consideration,  or  any  note,  bill,  or  other  security  for 
payment  of  money,  &c.,  shall  have  been  falsely  forged,  counter- 
feited, or  altered  with  intention  to  defraud  any  person  or  persons, 
bodies  politic  or  corporate  whatsoever,  knowing  the  same  to  be 
false,  forged,  altered  or  counterfeited,  then  every  such  person  so 
offending  and  being  thereof  lawfully  convicted  in  due  course  of 
law,  shall  be  deemed  guilty  of  felony,"  &c.  The  document  in 
question  is  alleged  in  the  indictment  to  be  an  ^^accountable 
receipt."  The  evidence  tends  to  show  the  transaction  to  have  been 
solely  between  the  bank  and  the  person  lodging  the  money,  and 
that  the  document  was  not,  as  regards  the  transaction  which  is  the 
subject  of  the  indictment,  an  accountable  receipt  within  the  mean- 
ing of  the  statute ;  the  receipt  did  not  operate  to  discharge  the 
collector  of  the  Union  as  against  the  guardians ;  he  was  not  bound 
to  produce  the  receipt,  and  he  was  not  entitled  to  credit  for  the 
sum  mentioned  in  it,  but  only  for  such  sum  as  might  appear  by  the 
bank  account  to  have  been  lodged  bv  him ;  therefore  the  indict- 
ment cannot  be  supported,  as  the  only  intent  laid  is  to  defraud  the 
guardians  of  the  poor,  though,  perhaps,  a  count  charging  the 
intent  to  defraud  the  bank  might  have  been  sustained.  [Monah  an, 
C.  J. — Evidence  was  given  that  the  prisoner  tendered  the  receipt 
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as  a  genuine  docnment  to  the  guardians  of  the  poor ;  the  jury 
found  expressly  that  he  altered  it  with  intent  to  defraud  them.] 
In  the  second  place  the  receipt  has  not  been  altered  in  the  body, 
or  in  a  material  part,  for  the  indorsement  is  no  part  of  the  instru- 
ment, and  the  figures  in  the  margin  of  a  receipt  are  not  an 
etssential  part,  but  are  frequently  omitted :  it  is  still  a  receipt  for 
4i  ^Blackburne,  C,J. — The  question  is  whether  the  figures 
constitute  any  part  of  the  instrument.]  They  either  constitute  no 
part,  or  else  a  part  which  is  wholly  immaterial.  The  alteration  to 
amount  to  forgery  must  be  in  a  material  part.  I  have  found  no 
case  exactly  in  point;  the  cases  which  I  have  met  on  the  subject 
relate  to  bills  of  exchange.  In  Chitty  on  Bills  of  Exchange, 
p.  148,  it  is  laid  down  that  if  there  is  a  discrepancy  between  the 
sum  in  the  body  and  the  superscription,  the  former  will  prevail. 
Saunderson  v.  Piper  (5  Bing.  N.C.  426.)  [Monahan,  C.  J. — One 
clause  of  the  first  section  of  the  39  Geo.  3,  c.  H3,  comprises  the 
case  of  a  man's  altering  the  instrument  itself;  another  refers  to  the 
offence  of  altering  the  number,  principal  sum  or  part  of  the 
instrument :  the  present  indictment  is  founded  on  the  first  clause  of 
the  statute,  ana  not  on  the  second.  It  might  be  said  that  an 
instrument  is  not  varied  unless  its  legal  effect  is  varied  J  In  this 
case  the  legal  effect  is  not  changed:  {EUtotfs  case,  2  £.!r.C.  951.) 

Smyly,  Q.C.,  and  John  Perrin^  for  the  Crown. — It  was  the  duty 
of  the  clerk  of  the  union  to  check  the  bank  accounts  and  the 
accounts  of  the  collector ;  he  did  audit  the  accounts  of  the  collector, 
who  attempted  to  practice  this  deceit.  The  alteration  of  the 
receipt  was  in  a  material  part.  In  Elliotfs  case  the  figures,  50/., 
in  the  mar^n,  were  held  to  explain  the  omission  of  the  word 
**  pounds  "  m  the  body  of  the  document :  (  Young  v.  Grote^  4  Bing. 
253 ;  R.  V.  Teagucy  K.  &  R.  C.  C.  33  ;  S.  C.  2  E.  P.  C.  979.) 

Johnston^  in  reply. — A  receipt  is  as  complete  a  document  without 
figures  in  the  margin,  as  with  them.  In  the  present  instance 
there  is  no  omission  in  the  body  of  the  instrument. 

Judgment. 

Blaceiburne,  C.  J.,  delivering  the  judgment  of  the  court,  said, 
that  the  court  had  no  difficulty  in  deciding  that  the  receipt  in 
question  in  the  present  case  was  an  accountable  receipt  within  the 
meaning  of  the  statute,  and  that  the  conviction  ought  to  be 
affirmed.  Upon  the  question,  as  to  no  alteration  having  been 
made  in  the  body  of  the  receipt,  the  court  were  of  opinion  that 
the  amount  in  figures,  in  the  comer  of  the  receipt,  was  a  material 
part  of  the  document,  and  that  an  alteration  in  them  was  sufiScient 
to  bring  the  party  making  it  within  the  provisions  of  the  statute. 
The  conclusion  which  the  court  had  arrived  at  was,  that  the 
prisoner  had  committed  a  forgery  by  making  such  an  alteration  in 
the  instrument  as  was  calculated  to  deceive  the  ofiScer  of  the 


Beo. 
JoiursTON. 
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Forgery. 
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Convietion  <rffirmed. 
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OXFORD  CIRCUIT. 
Worcester  Spring  Assizes. 

March  8,  1851. 
(Before  Patteson,  J.) 
Reg.  17.  Tatlor.  {a) 

Arson-^Evidence  on  one  indictment  of  offences  the  subject  of  other 

charges. 

On  an  indictment  for  arson  in  setting  fire  to  a  rich  the  property  of  A,^ 
evidence  mag  be  given  of  the  prisoner's  presence  and  demeanour  at 
fires  of  other  richs  the  property  respectively  of  B,  and  C,  occurring 
the  same  nighty  although  those  fires  are  the  subject  of  other  indictments 
against  the  prisoner^  such  evidence  being  important  to  explain  his 
movements  and  general  conduct  before  and  after  the  fire  of  A,'s  rick  ; 
but  evidence  is  not  admissible  of  threats^  statements^  or  parHctdar  acts 
pointing  alone  to  the  other  indictments^  and  not  tending  to  implicate  or 
eocplain  the  conduct  of  the  prisoner  in  reference  to  that  fire, 

THE  prisoner  was  indicted  for  arson,  by  setting  a  rick  of  wheat 
on  fire,  the  property  of  a  person  named  Wilson,  on  the  3rd 
December,  1850,  at  the  parish  of  Badsey,  in  the  county  of 
Worcester. 

There  were  two  other  indictments  against  the  prisoner,  for 
firing  two  other  ricks  on  the  same  ni^ht,  the  respective  properties 
of  persons  named  Applebee  and  Taylor. 

^Previous  to  the  commencement  of  the  trial,  the  counsel  for  the 
prosecution  and  for  the  prisoner  agreed  to  apply  to  Mr.  Justice 
I'atteson  for  his  opinion,  as  to  how  far  the  facts  connecting  the 
prisoner  with  the  incendiary  fires,  the  subject  of  the  two  other 
indictments,  could  be  given  in  evidence  on  the  prosecution  for 
burning  Taylor's  rick. 

In  order  that  the  prisoner  should  not  be  prejudiced  by  the 
discussion  and  the  statement  of  the  evidence  in  the  different  cases, 
the  application  to  the  learned  judge  was  made  out  of  hearing  of 
the  jury. 

The  facts  of  the  case  with  respect  to  the  three  fires,  and  the 
prisoner's  movements  and  general  conduct  on  the  afternoon  and 
night  on  which  they  occurred,  as  given  in  evidence,  stated  con- 
cisely, were  as  follows : — On  the  afternoon  preceding  the  fires,  he 
had  a  violent  quarrel  with  a  person  named  Cnecketts,  who  lived  in 
the  same  house  with  him,  and  afterwards  he  went  to  a  neighbour- 
ing public-house.      Whilst    there,    he    used    abusive    language 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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respecting  Chccketts.  He  alao  complained  that  Mr.  Wilson^  the 
prosecutor,  had  sent  a  lawyer's  letter  to  his  father,  for  a  debt  of  32.^ 
which  the  prisoner  owed  mm ;  and,  after  much  violent  language, 
said  he  "  would  be  even  with  him,  and  would  light  Badsey  from 
end  to  end,  and  bum  the  whole  lot."  He  left  the  public  house 
about  half-past  six  o'clock,  saying  he  was  going  to  Lvesham ;  to 
do  which  he  would  have  to  pass  near  Mr.  Applebee's  rick  yard, 
and  also  near  Mr.  Wilson's.  One  witness  stated  that  the  prisoner 
was  at  home  from  half-past  six  o'clock  to  seven  o'clock.  At  seven 
o'clock  a  rick,  in  Mr.  Applebee's  yard,  was  discovered  to  be  on 
fire^  but  was  soon  put  out.  At  half-past  seven  o'clock,  an  alarm 
was  given  that  a  rick  in  Mr.  Wilson's  yard,  about  half  a  mile 
distant,  was  on  fire  ;  and  several  persons,  who  had  been  assisting 
at  Mr.  Applebee's,  with  others,  ran  to  assist  in  quenching  that 
fire  also.  Almost  immediately  after  these  persons  arrived  in  the 
yard,  some  of  them  saw  the  prisoner  come  out  of  an  orchard  into 
the  rick  yard,  and  he  said  tlmt  he  heard  the  cry  of  fire  on  the 
Evesham  road,  and,  in  running  to  the  place,  had  jumped  in  the 
mill  pond,  and  was  consequently  wet  througL  The  persons  to 
whom  he  was  speaking  thereupon  looked  at  his  dress,  and  they 
said  that  a  blue  smock,  which  he  had  on,  was  perfectly  dry,  and 
that  they  did  not  perceive  any  signs  of  wet  on  nis  trousers.  The 
prisoner  assisted  in  putting  out  the  fire,  and  afterwards  went  into 
the  house  and  had  some  cider,  and  he  was  seen  in  the  house  at 
eleven  o'clock,  but  not  afterwards.  In  the  meantime,  he  appeared 
to  have  returned  home,  which  was  between  Mr.  Applebee's  and 
Mr.  Taylor's  rick  yards,  and  had  clianged  his  clothes,  and  a  police- 
man, who  had  met  him  on  the  road,  said  that  his  frock  was  then 
very  wet. 

At  half-past  twelve  o'clock,  another  cry  of  fire  was  given,  and 
it  was  discovered  that  a  rick  belonging  to  the  prisoner's  uncle,  at 
Wickhamford,  which  is  at  the  other  end  of  Badsey  to  Mr. Wilson's 
(Mr  Applebee's  rick  yard  being  about  half-wajr  between  them), 
was  on  nre  also.  The  persons  at  Mr.  Wilson's  immediately  pro- 
ceeded to  Mr.  Taylor's  rick  yard,  and  on  their  road  they  met  the 
prisoner,  between  his  own  house  and  Mr.  Wilson's,  running 
towards  Mr.  "Wilson's.  He  asked  them  where  they  were  going, 
and,  on  being  told  that  his  father's  or  his  uncle's  ricks  were  on  fire, 
repUed,  *^  Not  it,  not  it,"  and,  although  they  pointed  to  the  light 
in  that  direction,  proceeded  on  his  way  to  Mr.  Wilson's.  One 
witness,  however,  said  that  the  prisoner  added,  ^'  If  it  is  so,  I  will 
go  back  with  you,  but  don't  make  a  fool  of  me,"  and  it  was  clearly 
proved  that  he  was  at  his  uncle's  rick  yard  a  veiy  few  minutes  after 
the  others,  and  that  he  fetched  a  ladder  and  placed  it  against  the 
rick,  although  the  other  persons  present  thought  the  fire  too  much 
ahead  for  their  services  to  be  usefuL  The  next  day,  in  conversing 
at  the  public  house,  he  said  the  fire  at  Wilson's  was  ^^  badly 
done ;  "  he  wished  the  whole  had  been  burnt  down,  for  he  was  an 
old  deviL  He  also  made  several  verv  contradictory  statements  as 
to  where  he  had  been,  and  what  he  Iiad  done,  all  which  circum- 
stances, taken  together,  occasioned  his  apprehension. 
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Taylob. 
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Bbq.  Patteson,   J.9  having  heard  an  outline  of   the  caees^   said 

**  his  opinion  was  that^  on  the  part  of  the  prosecution,   evidence 

lUf  ^      might  be  given  on  the  indictment,  for  setting  fire  to  Wilson's  rick, 
1851.        of  the  movements  of  the  prisoner  and  his  general  conduct  during 
—        the  whole  of  that  evening,  including  the  facts  of  his  presence  and 
Evidence,     demeanour  at  the  other  fires  the  subject  of  the  two  other  indict- 
ments, but  that  evidence  ought  not  to  be  given  of  threats,  state- 
ments and  particular  acts,  pointing  alone  to  those  other  charges, 
and  not  tending  to  implicate  or  explain  the  conduct  of  the  prisoner 
in  reference  to  the  fire  at  Wilson's. 

The  effect  of  the  learned  judge's  opinion,  intimated  in  this  man- 
ner, was,  that  evidence  was  given  of  which  the  above  is  a  sum- 
mary.    The  only  evidence  in  the  possession  of  the  prosecution,  in 
reference  to  either  charge,    which    was  not    adduced    on    the 
indictment  on  the  prosecution  of  Wilson,  consisted  of  threats  and 
expressions  directed  against  Taylor  and  Applebee. 
The  jury  acquitted  the  prisoner. 
No  evidence  was  offered  on  the  other  indictments. 
Huddkstpn  and  Richards  for  the  prosecution. 
W.  H.  Cooke  and  Powell  for  the  prisoner. 


OXFORD  CIRCUIT. 

Worcester  Spring  Assizes. 

March  10,  1851. 

(Before  Talpourd,  J.) 

Reg.  v.  Gardner,  (a) 

Costs  of  prosecution — Indictment  under  statute^  ^  9  Vict,  c.  109,  s.  17. 

An  indictment  under  the  statute  ^  Sf9  Vict,  c,  109,  which  enacts  that 
evert/  person  who,  by  fraud,  or  unlawful  device,  or  ill  practice  in 
playing  at  cards,  S/c,  shall  wn  from  any  other  person  any  sum  of 
money  or  valuable  thing,  *^  shall  be  deemed  guilty  of  obtaining  such 
money  or  valuable  thing  from  such  other  person  by  a  false  pretence, 
unth  intent  to  cheat  or  defraud  such  person  of  the  same,  and  being 
convicted  thereof,  shall  be  punished  accordingly,**  is  within  the  meaning 
of  the  statute  7  Geo.  4,  c.  64,  s.  23,  which  empowers  the  court  to  order 
the  costs  of  prosecutions  and  indictments  {inter  alia)  for  <'  knowingly 
and  designedly  obtaining  any  property  by  false  pretences^ 

THE  indictment  contained  eight  counts.     Of  the  first  six  some 
alleged  that  the  prisoner,  with  one  James  Bristaw,  and 
another  person  unknown,  conspired  to  cheat  and  defraud  Robert 

(a)  Reported  bj  J.  £.  Davis,  Esq.,  Barrister- at-Law. 
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Hopkins,  and  did  actually  cheat  and  deiraud  him  of  the  sum  of        Beg. 
five  pounds,  setting  out  the  overt  acts  in  various  ways,  alleging    q^^^jj^jj^ 

them  to  be,  the  inducing  Hopkins  to  play  at  divers  games  of  cards        

and  using  packed  cards.     Others  of  toe  six  counts  aUeged  the  con-        I86I. 
spiracy  to  he  to  defraud  Charles  Soyston,  and  the  actual  cheating    p^^^^^ 
and  defrauding  him  of  twenty  pounds  by  similar  means.  coata  of 

The  seventh  and  eighth  counts  were  framed  under  the  statute  pro$eoutum, 
8  &  9  Vict,  c  109,  s.  17,  and  respectively  charged  the  prisoner 
with  having  won  from  Hopkins  the  sum  of  five  pounds,  and  from 
Boyston  the  sum  of  twenty  pounds,  by  means  of  unlawful  devices, 
to  wit,  by  packing  and  arranging  the  cards. 

The  jury  having  returned  a  general  verdict  of  guilty, 

JSuddkston  (for  the  prosecution)  made  an  application  to  the 
learned  judge  that  the  costs  of  the  prosecution  should  be  taxed  and 
allowed  by  the  officer  of  the  court. 

Talfourd,  J.,  observed  that  the  court  had  no  power  to  grant 
the  costs  of  a  prosecution  for  conspiracy. 

Huddkstan  begged  to  call  his  lordship's  attention  to  the  language 
of  the  17th  section  of  the  8  &  9  Vict,  c  109.  That  section  enacts 
"  That  every  person  who  shall  by  any  fraud,  or  unlawful  device, 
or  ill  practice  in  playing  at  or  with  cards,  dice,  tables,  or  other 
game,  or  in  bearing  a  part  in  the  stakes,  wagers,  or  adventures, 
or  in  betting  on  the  sides  or  hands  of  them  that  do  play,  or  in 
wagering  on  the  event  of  any  game,  sport,  pastime,  or  exercise, 
win  from  any  other  person  to  himself,  or  any  other  or  others,  any 
sum  of  money  or  valuable  thing,  shall  be  deemed  guilty  of  obtaining 
such  money  or  valuable  thing  from  such  other  person  by  a  false 
pretence,  with  intent  to  cheat  or  defraud  such  person  of  the  same, 
and  being  convicted  thereof  shall  be  punished  accordingly."  Now 
the  statute  7  Geo.  4,  c.  64,  s.  23,  which  enumerated  the  particular 
description  of  misdemeanors  in  which  power  is  conferred  on  the 
court  to  allow  the  costs  of  prosecutions,  expressly  specified  indict- 
ments for  knowingly  and  designedly  obtaining  any  property  by 
false  pretences.  He  submitted  that  this  indictment  was  in  sub- 
stance  an  indictment  for  obtaining  property,  namely,  money,  by 
false  pretences,  and  was,  consequently,  a  prosecution  in  which 
the  prosecutor  was  entitled  to  costs. 

Talfouri>,  J.  said  he  felt  that  this  was  a  case  in  which  he 
onght  to  allow  the  costs  if  he  had  thepower.  He  would  consult 
Mr.  Justice  Patteson  (who  had  lefl  Worcester),  and  intimate  the 
result  at  Stafibrd. 

At  the  sitting  of  the  court  at  Stafibrd,  on  the  12  th  March,  Mr. 
Justice  Talfourd  said,  '*  I  have  consulted  my  learned  brother,  Mr. 
Justice  Patteson,  with  respect  to  the  case  of  John  Frederick 
Gburdener,  tried  at  Worcester  on  Saturday  last,  and  he  is  of 
opinion  with  me  that  the  two  last  counts  of  the  indictment  did,'  in 
fact,  amount  to  a  charge  of  obtaining  money  by  false  pretences, 
and  that  I  have  power  to  order  costs  in  this  case,  which  I  accord- 
ingly do.     I  should  much  regret  if  I  had  not  had  the  power.'' 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes. 

March  13,  1851. 

(Before  Talfourd,  J.) 

Reg.  v.  Dunning  and  another,  (a) 

Reward  for  diligence  in  the  apprehension  of  offenders — StaL  7  Geo,  4, 

c,  64,  s.  28. 

A  person  residing  in  a  house  broken  into  by  burglars^  and  whoy  by 
fastening  them  in  a  roomy  detains  them  there  until  assistance  is  obtained^ 
and  the  capture  of  the  offenders  effected^  is  within  the  meaning  of  the 
statute  7  Geo.  4,  c.  64,  s,  28,  which- enables  the  court  to  order  payment 
by  way  of  compensation  to  any  person  who  appears  to  have  been  active 
in  the  apprehension  of  offenders, 

THOMAS  DUNNING  and  Thomas  Woolman  pleaded  guilty 
to  an  indictment  charging  them  with  burglariouslj  breaking 
and  entering  the  dwelling  house  of  Elizabeth  Holmes  on  the  27th 
of  January,  1851,  at  the  parish  of  Rushall,  and  stealing  therein 
one  sovereign  balance  and  case,  one  jacket,  and  other  articles,  the 
property  of  William  Holmes,  and  therein  also  assaulting  with 
intent  to  murder  the  said  William  Holmes. 

Vaughany  who  appeared  for  the  prosecution,  applied  to  the 
court  to  award  Wimam  Holmes  some  recompense,  under  the 
peculiar  circumstances  of  the  case. 

It  appeared  from  the  depositions,  that  about  two  oVlock  on  the 
night  of  the  above  day,  the  prisoners  broke  into  the  house  of  the 
prosecutor,  who  is  a  farmer,  living  at  a  hamlet  called  the  Uutts,  in 
the  above  parish,  by  cutting  six  panes  of  glass  out  of  the  kitchen 
window.  When  they  had  got  in,  they  collected  into  a  bundle  all 
the  property  they  thought  worth  removing  in  the  lower  part  of  the 
house  and  drank  two  or  three  bottles  of  elder  wine  and  a  quantity 
of  beer.  They  then  took  up,  the  one  a  constable's  staif,  which 
belonged  to  William  Holmes,  the  brother-in-law  of  the  prosecu- 
trix, and  the  other  the  iron  bar  of  one  of  the  windows,  and  pro- 
ceeded up  stairs  to  William  Holmes's  bedroom,  and  in  the  dark 
began  to  strike  at  him  while  he  lay  asleep,  and  then  inflicted  three 
severe  wounds  on  his  head.  He  got  up,  struggled  with  them, 
wrested  his  staif  from  the  one,  and  struck  about  right  and  left,  and 
got  outside  the  door  and  shut  it,  keeping  the  prisoners  inside  and 
shouting  aloud  for  assistance.      One  of  his  nieces  ran  out  and 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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brought  in  some  of  the  neighbours,  and  they  all  then  went  into        B>o- 
the  room  where  the  prisoners  were  detained,  and  there  they  were  piy^^TmoAiro 
found  lying  on  the  ground  quite  drunk.     They  were^  of  course,     ▲notueb. 

secured.     The  wounds  inflicted  on  William  Holmes  were  so  yery 

severe  that  they  produced  concussion  of  the  brain,  and  altogether        ^^^^' 
so  injured  him  that  he  was  not  able  to  leave  his  bed  till  yesterday.    Reward  for 
when  he  was  brought  here^  and  it  was  probable  he  would  never  apprehension 
recover.      He  had  been  obliged  to   have   medical  and  surgical   *v  offenders. 
attendance  ever  since  the  event,  and  he  could  ill  afford  the  expense. 

Talfoubd,  J. — The  circumstances  under  which  the  statute 
enables  the  court  to  order  payment  by  way  of  compensation^  are 
where  any  person  shall  appear  to  have  been  active  in  the  apprehen- 
sion of  offenders.(a)     Is  this  a  case  within  the  statute  ? 

Vaughan  called  attention  to  the  fact  that  it  was  by  the  presence 
of  mind  and  activity  of  Holmes  in  closing  the  door  upon  the 
prisoners,  and  keeping  them  there  until  assistance  came^  their 
apprehension  was  effected. 

After  referring  to  the  act  of  Parliament,  the  learned  judge  said 
he  was  of  opinion  that  by  ^ving  a  liberal  interpretation  to  the 
lanmiage  of  the  statute^  the  present  case  was  brought  within  it, 
and  he  accordingly  ordered  the  sum  of  \0L  to  be  given  to  William 
Holmes. 

(o)  7  Geo.  4,  0.  64,  s.  2S,  which,  **  for  the  better  remaneration  of  persons  who  have  been 
Mtire  in  the  appreheneion  of  certain  offenderB,"  enacts,  **  That  where  any  person  shall  appear 
to  any  Court  of  Oyer  and  Terminer,  Gaol  DeliTery,  &c.,  to  have  been  acti7e  in  or  towards  the 
apprehension  of  any  person  charged  with  rnnider,  or  with  feloniously  and  malidoosly  shooting  at 
or  attempting  to  discharge  any  kind  of  loaded  fire-arms  at  any  other  person,  or  with  stabbing, 
entting,  or  poisoning,  or  with  administering  anything  to  procure  the  miscarriage  of  any  woman, 
or  with  rape,  or  with  bnrglary  or  felonious  housebreaking,  or  with  robbery  on  the  person,  or 
with  arson,  or  with  horse  stealing,  bullock  stealing,  or  sheep  stealing,  or  with  being  accessory 
befisre  the  bueX  to  any  of  the  offences  aforesaid,  or  with  receiving  any  stolen  property  knowing 
the  same  to  have  been  stolen,  every  such  court  is  hereby  anthorized  and  empowered  in  any  <^ 
the  cases  aforesud  to  order  the  sheriff  of  the  county  in  which  the  offeni^  shall  have  been 
committed,  4o  pay  to  the  person  or  persons  who  shall  appear  to  the  court  to  have  been  active 
in  or  towards  the  apprehension  of  any  person  charged  with  any  of  the  said  offences,  such  sum 
or  sums  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to  compensate  such 
person  or  persons  for  his,  her,  or  their  expenses,  exertions,  and  loss  of  time  in  or  towards  such 
apprshensioQ,"  &c. 


144  CRIMINAL  LAW  CASES. 


OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes. 

March  18,  1851. 

(Before  Mr.  Greaves,  Q.C.) 

Beg.  v.  Whitehouse.  (a) 

Manslaughter — Indictment —  Variance. 

An  indictment  for  manslaughter  alleged  tJiat  the  prisoner^  P.  fFl,  having 
the  care  and  management  of  a  certain  steam  e?igine  employed  in  winding 
up  and  letting  down  the  shaft  of  a  coal  pit  an  instrument  called  a 
skip,  containing  certain  persons^  did,  whilst  the  said  persons  were  so  to 
his  knowledge  in  the  said  skip,  and  ascending  in  the  shaft  of  the  said 
pit,  so  carelessly,  negligently,  and  feloniously  conduct  himself,  Sfc,  that 
J.  fV,,  the  deceased,  **  then  and  there  being  one  of  the  said  persons  in 
the  said  skip,  and  ascending  in  the  shaft  of  the  said  pit  as  aforesaid^ 
was  then  and  there,  by  and  through  the  felonious  carelessness  of  the 
said  P,  W,  in  that  behalf,  involuntarily,  and  with  great  force  and 
violence,  drawn,  cast,  and  thrown  over  a  certain  pulley  then  and  there 
necessarily  used  with  the  said  steam  engine  in  the  working  of  the  said 

pur 

Held,  that  the  indictment  was  not  supported  by  proof  that  after  the  skip 
had  emerged  from  the  shojt  it  was,  in  consequence  of  the  prisoner  not 
stopping  the  engine  sufficiently  soon,  drawn  up  violently  against  a 
pulley  placed  several  yards  directly  above  the  mouth  of  the  shaft 
connecting  the  skip  with  the  engine,  by  means  of  which  the  deceased 
was  thrown  out  and  killed. 

iHE  prisoner  was  indicted  for  manslaughter.     The  indictment 
was  as  follows : — 

Indictment.       "  Staffordshire,  1  The  jurors,  &c.,  present  that  Paul  Whitehouse, 

to  wit.  /late  of,  &c.,  on  the  19th  day  of  October, 
A.D.  1850,  with  force  and  arms,  &c.,  at,  &c.,  in,  &c.,  in  and  upon 
one  Joseph  Rowley,  in,  &c.,  then  and  there  being,  feloniously  did 
make  an  assault,  and  that  the  said  Paul  Whitehouse  then  and 
there  having  the  care  and  management  of  a  certain  steam  engine, 
called  a  whimsey,  then  and  there  being  of  and  belonging  to  and  used 
with  a  certain  coalpit  there  (and  which  said  steam  engine  was  then 
and  there  necessarily  used  and  employed  in  and  about  the  working, 
winding  up,  and  drawing  up  from  and  out  of  the  shaft  of  the  said 
pity  arid  also  in  and  about  the  working  and  letting  down  the  shaft  of 
the  same  pity  a  certain  instrument  and  implement  called  a  skip,  and 
in  which  said  skip  certain  persons  were  then  and  there,  to  the 
knowledge  of  the  said  Paul  Whitehouse,  ascending  in   the  shaft 

(a)  Reported  by  J.  E.  DaviSi  Esq.,  Barrister-at-Law. 
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of  the  said  pit%  he  the  ssud  Paul  Whitehouse  did  then  and  there,        Bsa. 
and  whilst  he  the  said  Paul  Whitehouse  had  the  care  and  manage-  ^- 

ment  of  the  said  steam  engine  as  aforesaid^  and  whilst  the  said     "'^'"^'^"^ 
persons  were  so  to  his  knowledge  in  the  said  skip,  and  ascending  in        185 1. 
the  shaft  of  the  said  pit  as  aforesaid,  to  wit,  on,  &c.,  so  carelessly,        "^a/^ 
negligently,  and  feloniously  conduct  himself  in  and  about  the  care  Jj^l^anaiL 
and  management  of  the  said  steam  ensine,  so  belonging  to  and 
used  with  the  said  pit  as  aforesaid,  that  ne  the  said  Joseph  Rowley 
then  and  there  being  one  of  the  said  persons  in  the  said  skip,  and 
ascending  in  the  shaft  of  the  said  pit  as  aforesaid^  was  then  and 
there,  by  and  through  the  felonious  carelessness,  &c.,  of  the  said 
Paul  Whitehouse  in  that  behalf  inyoluntarily,   and  with  great 
force  and  violence,  drawn,  cast,  and  thrown  over  a  certain  pulley 
then  and  there  necessarily  used  with  the  said  steam  engine  m  the 
working  of  the  said  pit,  down  to  and  upon  the  ground,"  &c. 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared 
that  the  prisoner  was  an  engine-man,  whose  duty  it  was  to  regu- 
late the  motions  of  the  steam  engine  employed  to  draw  the  skip 
bringing  up  the  miners  from  a  coal-pit ;  the  skip  being  attached 
to  a  rope  which  passes  over  a  pulley  about  five  or  six  yards  above 
the  mouth  of  the  shaft  and  then  over  roller-posts,  with  pulleys  on 
them,  to  a  drumstick,  near  the  engine-house,  around  which  it 
is  coiled  by  the  action  of  the  engine.  When  the  skip  has  ascended 
to  within  about  thirty  yards  of  the  shaft's  mouth,  the  practice  is 
for  the  ascending  miners  to  shout  out  *'  mind  I"  which  signal  is 
immediately  repeated  by  the  banksman  to  the  engine-man,  and 
about  the  same  time  a  wire,  which  communicates  with  the  rope 
and  the  engine-house,  sets  a  bell  attached  to  the  engine  in  motion, 
and  thereby  also  gives  notice  to  the  engine-man*  The  banksman, 
as  soon  as  the  skip  reaches  the  surface,  moves  a  sliding  platform, 
called  a  ^'runner,  over  the  mouth  of  the  shaft,  and  the  miners 
then  alight.  On  the  present  occasion  the  prisoner  had  been  told 
by  the  banksmen  that  there  were  no  more  men  in  the  pit,  and  he 
was  about  to  leave  work,  and  had  disconnected  the  b^  from  the 
engine,  but  being  afterwards  told  there  were  men  to  be  brought 
up,  he  said  with  an  oath,  *' There  was  always  something  to  be 
done  at  that  pit,''  and  let  the  skip  down  for  them  and  drew 
them  up. 

It  appeared  from  the  statement  of  one  of  the  survivors  that 
the  miners  ascending  did  not  cry  out  *^  mind "  until  they  were 
within  seven  or  eight  yards  of  the  mouth  of  the  shaft,  and  the 
signal  being  repeated  by  the  banksman  to  the  prisoner,  he  stopped 
the  engine,  but  not  in  time  to  prevent  the  skip  being  drawn 
violently  up  to  the  pulley.  Two  or  three  of  the  deceased  men, 
seeing  the  danger  they  were  in,  jumped  oiF  the  skip,  and  the 
banksman  not  naving  (as  he  stated)  had  time  to  push  the 
runner  over  the  shaft,  they  fell  down  it  into  the  pit  and  were 
killed.  The  third  man,  Joseph  Bowley,  clun^  to  the  skip,  but 
was  crushed  against  the  pulley  and  died  of  his  mjuHes  soon  after- 
wards.    It  appeared  that  the  prisoner  was  a  well-conducted  man, 

VOL.  V.  L 
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who  thoroughly  nnderatood  hie  duty,  and  that  lie  had  perfoimed 
,  it  for  eeven  years  before  without  an  accident. 

At  the  close  of  the  case  for  the  prosecution, 

Rupert  Kettle,  for  the  prisoner,  objected  that  there  was  a  fatal 

^_ ^^_^.  Tariance  between  the   evidence  and  the  indictment.     The  iudict- 

— Adifl^Mti.  ment  charged  the  felonious  negBgence  of  the  prisoner  to  have  been 
whilst  the  eaid  persons  were  eo  to  his  knowledge  in  the  sud  skip 
and  ascending  in  the  shafl  of  the  said  pit,  and  that  the  deceae^ 
then  and  there  being  one  of  the  said  persons  in  thesud  skip,  and 
ascending  in  the  shaft  of  the  said  pit,  as  aforesaid,  was  then  and 
there  drawn,  cast  and  thrown,  &c  The  evidence,  however,  was, 
that  the  negligence  (if  any)  consisted  in  not  causing  the  skip  to 
stop  after  it  reached  the  summit  of  the  shaft  and  before  it  came  in 
contact  witii  the  pulley.  It  was  there  that  the  deceased  was 
thrown  out,  and  therefore  the  negligence  (if  at  all)  and  the  ac<»dent 
occurred  after  the  skip  and  the  men  were  drawn  out  of  the  shaft* 
and  not  during  the  ascent  of  the  skip  in  the  shaft. 

Spooner,  who  appeared  for  the  prosecution,  having  been  heard  in 
support  of  the  indictment, 

Greavet,  Q.  C.  (who  was  assisting  the  learned  judges  in  trying 
prisoners),  stud,  he  thought  the  objection  valid,  but  he  would  con- 
sult Mr.  Justice  Talfourd,  who  was  then  sitting  in  the  Crown 
Court  Having  accordingly  done  so,  he  stated  that  that  learned 
judge  entirely  concurred  in  his  opinion,  that  the  variance  was  fatal 
and  the  prisoner  must  be  acquitted. 

A  velvet  of  Not  Guilty  was  accordingly  taken,  and  the  prisoner 
discharged. 


OXFORD  CIRCUIT. 

Salop  Spkino  Absizeb. 

Shrewsbury,  March  21,  1851. 

(Before    Patteson,  J.) 

Reo.  v.  Clay  and  another,  (a) 

Rape^Evidence  of  character  /or  the  prosecutrix. 
On  a  trialqfrape,  evidence  of  the  general  character  of  the protecvtrix, 

ai  that  the  had  been  a  reputed  prostitute,  m  admitiible, 
T^HE  prisoners,  John  Clay  and  Francis  Stones,  were  indicted  for 
J-  a  rape' on  Margaret  Thompson,  at  the  parish  of  Wellington,  on 
the  27th  of  August,  1850. 

(a)  Btported  b;  J.  E.  Davib,  E«q,  BtnM«r4d-Lair. 
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Kenedkyy  for  the  prisoner,  having  called  a  witness,  whom  he        Rao. 
was  aboat  to  examine  as  to  the  character  of  the  prosecutrix,  J^' 

PhSUfHorey  for  the  prosecution,  objected  to  the  reception  of  ^^  anothbr. 
eyidence  of  that  kind.  

KenedUy  submitted  that  he  was  at  liberty  to  give  general  evi-        ^^^^' 
dencc  of  the  character  of  the  prosecutrix,  but  not  particular  acts,      Ro^^-^ 
and  referred  to  R.  v.  Hodgson  (Russell  &  Ryan,  211.)  Emdenoe, 

Pattbson,  J.,  at  first  seemed  to  think  tne  evidence  was  inad- 
missible, bul^  on  referring  to  the  authorities,  said, — ^in  Reg,  v. 
Barker  (3  C.  &  P.  589),  which  was  a  trial  for  rape,  the  question 
was  allowed  to  be  put,  as  to  whether  the  prosecutrix  had  walked 
the  streets  of  Oxford  at  a  period  subsequent  to  the  alleged  rape. 
I  cannot  understand  why  that  should  be.  £  should  have  thought 
the  question  would  more  properly  refer  to  the  conduct  of  the  pro- 
secutrix before  the  act  she  complained  of.  However,  upon  the 
authority  of  that  and  two  or  three  other  cases,  very  like  the 
present,  (i)  I  will  allow  the  general  evidence  to  be  given. 

John  Thomas,  a  police  constable,  of  the  borough  of  Shrewsbury, 
was  then  called,  ana  he  stated,  that  twenty  years  ago  he  saw  the 

frosecutrix  on  the  streets  of  Shrewsbury  as  a  reputed  prostitute. 
)q  cross-examination,  he  said,  he  was  not  then  a  constable,  and  it 
was  no  part  of  his  duty  to  take  notice  of  persons  of  that  descrip- 
tion; that  he  had  never  addressed  the  prosecutrix  as  a  prostitute, 
and  that  she  was  living  at  the  time  he  referred  to  with  a  plasterer 
in  Shrewsbury,  but  subsequently  removed  from  the  town. 

JTie  prisoners  were  acquitted. 

(6)  JS.  7.  Ckarhe,  2  Stark.  243;  R,  y.  Marim,  6  G.  &  P.  562.-[J.E.D.] 
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OXFORD  CntCUIT. 

Salop  Sphinq  Assizes,  185). 

March  21. 

(Before  Patteson,  J.) 

KeO.  v.  Pobteb.  (a) 

InteiU  to  maitn,  ^.—Slaiute  7  fltU.  4  ^  1  Vkt.  e.  85,  a.  4. 
Quart,  whether  att  iitdietmetU  under  the  ^attUe  7  fflU.  4^1  Viet. 
c.  85, «.  4,  charging  the  prutmer  tcith  shooting  at  J.  C,  wiA  iiUetU  to 
tnoun  the  taid  J.  C,,  a  supported  by  evidetiee  that  the  priton^r  fired  a 
gun  in  the  direction  of  a  i^ht  which  he  nqtposed  was  placed,  or  held, 
by  Momeperton,  but  having  no  intent  to  maim  J.  C,  mho  toot  wounded, 
or  any  inowledge  that  he  wot  there. 

THK  prisoner,  Thomas  Porter,  waa  indicted  for  shooting  at  one 
JohnCnitchley,  ontheSthdayof  Xovember,  1850,  with  intent 
to  mum  the  said  John  Crutchley.  There  wereothercountsin  the 
indictment,  alleging  the  intent  to  be  to  disable  and  to  do  grievous 
bodily  barm. 

Scotland  for  the  prosecution. 

Buddleiton  for  the  prisoner. 

In  this  case  it  appeared,  that  the  prisoner  had,  at  various  times, 
been  annoyed  asd  aisturbed  in  liis  house  at  night  by  idle  persons 
attempting  to  frighten  him.  On  the  ni^ht  of  the  day  in  question, 
the  prosecutor  was  returning  home,  and  passed  near  the  prisoner's 
house,  with  a  lantern.  The  prisoner  was  at  hie  bedroom  window, 
and,  seeing  the  light,  thought  that  his  nightly  visitors  had  again 
appeared.  He  reached  his  loaded  gun,  prepared  for  the  intruders, 
and  immediately  fired  in  the  direction  of  the  light,  wounding  the 
prosecutor  in  the  face,  and  producing  a  serious  injury  to  his  right 
oyo.  The  prisoner,  ss  soon  as  he  found  the  mistake  he  had  made, 
and  the  injury  he  had  done,  expressed  his  sorrow. 

During  tiie  examination  of  the  prosecutor, 

pATTESOif,  J.,  said,  he  had  read  the  depo»tions  carefully,  aud 
suggested  that  it  was  impossible  to  resist  a  conviction  for  an 
assault,  and  that,  on  the  other  hand,  the  circumstances  of  the  case 
vroutd  hardly  bear  out  the  more  serious  charges  in  the  indictment, 
.ind  n  slight  punishment  would  answer  the  ends  of  justice.   ' 

Ifuddleston  said  that,  after  this  intimation  from  hie  lordship,  he 
wciuld  not  re^st  a  verdict  of  guilty  of  a  common  assault.  He  waa 
prepared  to  contend  that   the   intent,  alleged  in  the  indictment, 

(a)  Bfportad  b;  J.  E  Dixa.  Eaq.,  BuHalcr-Bt-Uw. 
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could  not  be  Bustained  in  law,  for,  in  this  case,  it  was  dear  there 

was  no  intention  in  the  mind  of  the  prisoner  to  maim  or  injure 

John  Cmtchley.    He  submitted  that,  under  the  statute  7  WilL  4 

&  1  Vict,  c  S5y  B.  4,  (b^  it  was  necessary  to  prove  an  intent  to       18!M). 

maim  the  particular  individual  who  sustained  the  injury,  or,  at  ^^^J^  ^^^a 

least,  that  the  intent,  being  so  charged  in  this  indictment,  must  wiautomam-^ 

be  proved.  iWUiAfi 

rAimssonf,  J.,  adverted  to  the  case  of  ife^r.  v.  Turner  (2  Moo.  &  '^•^  ^  ®*''*- 
Bobinson,  213),  and  said,  ''  In  that  case  it  was  held  that  an  indict- 
ment for  causing  poison  to  be  taken  by  A.B.,  with  intent  to 
murder  A.  B.,  is  not  sustained  by  evidence  showing  that  the  poison, 
although  taken  by  A.  B.,  was  intended  for  another  person,  but 
that,  under  the  statute  7  Will.  4  &  1  Vict.  c.  85,  (c)  the  indict- 
ment might  have  charged  the  intent  to  commit  murder  generally. 
I  had  held  the  contrary,  on  one  occasion.  I  do  not  say  what  my 
opinion  now  is,  as  it  becomes  unnecessarv/' 

A  verdict  of  not  guilty  as  to  the  felony,  and  guilty  of  an 
assault,  was  taken,  and  the  prisoner  was  sentenced  to  two  months' 
imprisonment 

ih)  That  section  enacts,  "  That  whosoever  nnlawfallj  and  maliciooalj  shall  shoot  at  anj 
person,  or  ahall,  by  drawing  a  trigger,  or  in  any  other  manner  attempt  to  dischaige  any  kind  of 
h»ded  arms  at  any  person,  or  shall  stab,  cnt  or  wound  any  person,  with  intent,  in  any  of  the 
cases  aforasaid,  to  maim,  disfigure  or  disable  $uehpenon,  or  to  do  some  other  grierons  bodily 
faann  to  tuck  person^  or  with  intent  to  resist  or  prevent  the  lawfbl  apprehension  or  detainer  <^ 
say  penon,  shall  be  guilty  of  felony,  and,  being  oonvicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  oonrt,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her  natural 
life,  or  for  any  term  not  less  than  fifteeo  years,  or  to  be  imprisoned  for  any  term  not  eiceeding 
three  years.* 

(c)  That  statute  repeals  the  9  Gea  4,  c  31,  as  far  as  relates  to  attempts  to  murder,  and 
enacts  (sect.  2),  "  That  whoeoerer  shall  administer  tO)  or  cause  to  be  taken  by  any  person,  any 
poison  or  other  dflstrucdve  thing,  or  shall  stab,  cnt  or  wound  any  person,  or  shall,  by  any  means 
whatsoerer,  cause  to  any  person  any  bodily  injury  dangerous  to  life,  with  mtmtt,  in  any  of  the 
cases  aforesaid,  to  eommU  tmtrckr,  shall  be  guilty  of  felony,  and,  being  conyicted  thereof,  shall 
suffer  death."  Section  3,  enacts,  **  That  whosoever  shall  attempt  to  administer  to  any  person 
any  poison  or  other  destmcUve  thing,  or  shall  shoot  at  any  person,  or  shall,  by  drawing  a 
trigger,  or  in  any  other  manner  attempt  to  discharge  any  kind  c^  loaded  arms  at  any  person,  or 
shall  attempt  to  drown,  suffocate  or  strangle  any  person,  with  intent,  in  any  of  the  cases  afore- 
said, to  commit  the  crime  of  murder,  shall,  although  no  bodily  injury  shall  be  effected,  be  guilty 
of  fehmy,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
tnnaported  beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any  term  not  less  Uum 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exoeediog  three  years." 

[The  question  raised  in  this  case  has  never  been  expressly  decided,  but  it  certainly  appears 
that  the  facta  stated  would  have,  in  law,  supported  the  chaige  in  the  indictment,  namely,  the 
firing  at  Cmtchley  with  intent  to  maim  him,  && 

It  is  to  observed,  that  there  is  a  distinction  in  the  language  of  the  present  statutes,  between 
attempts  to  murder  and  intents  to  maim,  or  do  grievous  bodily  harm.  The  2nd  secticm  of 
the  7  WilL  4  &  I  Vict.  c.  85  (nipro,  note  (c),  provides  for  the  offence  of  administering  poison 
to,  or  stabbing,  &c  any  person,  with  intent  to  commit  murder.  In  like  manner,  sect.  3  provides 
for  the  offence  of  attempting  to  administer  poison,  attempting  to  drown,  &c.  with  intent  to 
coomiit  the  crime  of  murder.  The  4th  section  (suprOf  note  (6),  on  the  other  baud,  provides 
for  the  offence  of  shooting  at  any  person,  &c,  and  stabbing,  cutting  or  wounding  any  person 
with  intent  to  maim,  disfigure,  or  disable  mich  permmj  or  to  do  some  other  grievous  bodily  harm 
to  ndk  permm,  &c  The  4th  section,  therefore,  corresponds  in  ito  language  to  the  repealed 
seetioos  (sa.  1 1  and  12)  of  the  9  Gea  4,  s.  31,  which  used  the  term  intent  to  murder,  &e.  nics4 


It  seems,  probable,"  says  Mr.  Qreaves,  in  a  note  on  this  subject,  in  his  edition  of  Russell 
en  Crimes  (vol.  l,p.  742,  note  (r),  '*that  the  intention  of  the  Legislature  in  providing  by  the 
43  Gooi  3,  e.  58,  and  the  9  Geo.  4,  c  31,  for  atttempta  to  commit  murder,  was  to  punish  every 
attempt  where,  in  ease  death  had  ensued,  the  crime  would  have  amounted  to  murder;  and  the 
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Bbo.         pTOTiBO  in  those  BtatntM,  thai  if  the  acti  were  <wnTnittwi  under  tnch  tiroiirafltaaoeB  that  if 

9,  death  had  eosaed  it  would  not  have  amoonted  to  the  crime  of  murder,  the  prisoner  should  be 

PoBTEB.       acquitted,  tende  to  show  that  the  Legishitnre  so  intended.    The  tendency  of  the  cases,  hoiw- 

erer,  seems  to  bo  that  an  actual  intent  to  murder  the  particular  individual  injured  must  haTe 

1851.         heen  shown  under  those  statutes,  and  also  under  the  1  Yict  c.  85,  where  the  intent  is  so  laid* 

Where  a  mistake  of  one  person  for  another  occurs,  the  cases  of  cutting,  &c.  maj,  perhaps, 

admit  of  a  different  consideration  firom  the  cases  of  poisoning.  In  the  case  of  shooting  at  one 
person  under  the  supposition  that  he  is  another,  although  there  be  a  mistake,  the  prisoner  must 
intend  te  murder  that  indiyidual  at  whom  he  shoots;  it  is  true,  he  may  be  mistal^en  in  fact  as 
to  the  person,  and  that  it  may  be  owing  to  such  mistake  that  he  shoota  at  such  perBon,but  still  he 
shoots  with  intent  to  kill  that  person.  So  in  the  case  of  cutting;  a  man  may  cut  another 
under  the  mistake  that  he  is  another  person,  but  still  he  must  intend  to  murder  the  man  whose 
thnnt  he  outs.  In  Jitg,  y.  Mitterg  (Salop  Spr.  Assi,  1841,  oor.  Qumey,  J.  B.),  the  only  coiint 
charging  an  intent  to  murder,  was  the  fint,  and  which  alleged  the  intent  to  be  to  murder 
Mackreth ;  and  although,  on  the  evidence,  it  was  perfectly  clear  that  Misters  mistook  Mackreth 
for  Ludlow,  whom  he  had  followed  several  days  before,  yet  he  was  oonvicted  and  executed,  and, 
1  believe  the  point  was  never  noticed  at  all.  The  case  of  poisoning  one  person  by  mistake  lor 
another  seems  difierent,  if  the  poison  be  taken  in  the  absence  of  the  prisoner;  for  in  such  case 
he  can  have  no  actual  intent  to  injure  that  person.  These  difficulties,  however  seem  to  be 
obviated  by  the  1  Vict.  c.  85,  which,  instead  of  using  the  words,  **  with  intent  to  murder  such 
person,"  has  the  words  **  with  intent  to  commit  murder."  It  may,  perhaps,  be  doubted,  whether 
this  alteration  was  not  intended  to  enal^le  the  prosecutor  to  charge  a  shooting  at  one  person 
with  intent  to  murder  another  person;  and  doubts  may  perhaps  be  entertained,  notwithstanding 
the  veiy  great  weight  due  to  any  opinion  of  the  very  learned  Barons,  who  considered  the  point 
in  Reg.  v.  iZyoii,  whether  a  count,  stating  a  shooting  with  intent  to  commit  murder,  would  not 
be  bad  on  demurrer,  in  arrest  of  judgment,  and  an  error,  for  not  stating  the  person  intended  to 
be  murdered.  It  is  true  that  it  would  foUow  the  words  of  the  act;  but  in  many  cases  that 
is  not  su£Scient;  thus,  in  Reg.  ▼.  Martin  (8  AdoL  &  El.  481 ;  3  Nev.  &  P.  472),  it  was  held, 
that  an  indictment  for  obtaining  goods  by  false  pretences  was  bad  on  error,  on  the  ground  that 
it  did  not  state  that  the  goods  obtained  were  the  property  of  any  person.  In  all  cases  of  doubt 
as  to  the  intention,  it  woidd  be  prudent  to  insert  one  count  for  shooting  at  A  with  intent  to 
murder  him;  another  ^with  intent  to  commit  murder,"  and  a  third,  for  shooting  at  A.  vrith 
intent  to  murder  the  person  really  intended  to  be  killed;  and  if  the  party,  intended  to  be  killed, 
were  unknown,  a  count  fi>r  diooting  at  A.  with  intent  to  murder  a  person  to  the  jurors  unknown." 
The  observation  that,  in  the  case  of  shooting  at  one  person  uiuler  the  supposition  that  be  is 
another,  althou^  there  be  a  mistake,  the  prisoner  must  shoot  at  the  individual  with  intent  to 
do  him,  whoever  he  may  be,  the  same  injuiy,  appMre  to  be  well  fomided,  and  applies  to  the 
case  in  queBtioD.--J.E.D.] 
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CENTRAL  CRIMINAL  COURT. 

August  Session^  1850. 

August  27. 

(Before  the  Common  Sebjeant.) 

Reg.  v.  Habbis.  {a) 

Lareeny^ — Feloniously  receiving — Workman. 

A.  was  emploged  by  B.  to  manufacture  skins  into  furs  at  his  {A.*s)  own 
house  ;  he  was  paid  by  thepiece^  and  received  his  earnings  weekly  at 
B,*s  warehouse,  with  the  other  servants.  He  worked  in  the  same  way 
for  other  persons  besides  B.  Being  intrusted  by  B.  with  skins  to  be 
made  up  in  the  usual  manner,  he  shortly  afterwards  pledged  them  with 
C,  who  well  knew  that  they  belonged  to  B,  and  who  converted  them 
to  his  awn  use. 

HMy  thai  there  was  no  larceny  of  the  skins  by  A,  and  that  therefore  C, 
eoidd  not  be  convicted  qffehniotaly  receiving  them* 

THE  prisoner  was  indicted  for  feloniously  receiying  certain 
skins^  knowing  them  to  have  been  stolen. 

It  appeared  that  a  person  named  Turner  was  in  the  service  of 
the  prosecutor,  and  was  in  the  habit  of  receiving  skins  at  his 
master^B  warehouse  and  taking  them  to  his  own  house  to  manu- 
facture. He  was  paid  by  the  piece  and  received  his  earnings 
weekly  with  other  servants  at  the  establishment.  He  was  also  in 
the  habit  of  working  in  the  same  way  for  other  persons.  On  a 
certain  day  he  received  skins  from  the  prosecutor  to  be  manufac^ 
tared  in  ordinary  course  and  then  to  be  returned  to  the  warehouse. 
Tomer  was  called  as  a  witness  for  the  prosecution,  and  stated  that 
he  was  met  by  the  prisoner  while  taking  home  the  skins,  who  asked 
him  for  the  \0s.  he  owed  him.  Turner  said  he  had  no  money^  but 
he  had  some  skins  belonging  to  Mr.  Hatch  (the  prosecutor),  and 
if  the  prisoner  liked  he  might  have  some  of  them.  The  prisoner  then 
took  twenty  sUns,  and  it  appeared  from  his  own  admission  that 
he  afterwards  disposed  of  them.  Other  transactions  of  the  same 
kind  between  the  prisoner  and  Turner  were  deposed  to  by  the 
latter. 

Huddleston  and  Robinson  (for  the  prisoner),  submitted  that  there 
was  no  evidence  of  a  larcenous  taking  by  Turner,  and  therefore 
that  the  prisoner  must  be  acquitted.      Turner  was  not  such  a 

(a)  Beported  by  B.  C.  Bobihbov,  Esq.,  Barrister-at-L:i\v. 
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Bbo.        Benrant  as  would  render  bis  possesnon  of  property  away  from  the 
^*  premises  of  the  prosecutor,  the  possession  of  the  latter.     In  the 

^^"■'      Silh  Throwster's  case  (2  East  P.  C.  682),  it  was  laid  down  that 
1850.       if  a  weaver  or  eilk  throwster  delivered  ralk  or  yam  to  be  wrought 
^— -        up  by  his  journeyman  in  his  house,  and  the  ioumeyman  converted 
^""^^^^^      it  it  was  larceny,  but  if  the  material  was  to  be  wrought  out  of  the 
house,  it  was  not  larceny,  for  in  that  case  journeymen  were  con- 
sidered as  bailees.     Here  it  appeared  that  Turner  worked  out  of 
the  house,  that  he  was  p^d  by  the  piece  for  what  he  did  instead  of 
receiving  wages,  and  that  he  worked  in  the  same  way  for  other 
people  besides  the  prosecutor.     He  was  therefore  an  independent 
workman,  making  up  materials  for  customers  who  employed  him^ 
just  as  a  tailor  would  make  up  cloth  into  clothes  for  those  who 
preferred  buying  their  own  material    If  the  material,  under  such 
circumstances,  were  converted,  it  would  be  a  breach  of  trust,  but 
no  larceny. 

Parry  (for  the  prosecution)  submitted  that  it  would  be  a  question 
for  the  jury  whether,  when  these  skins  were  obtained  from  the 
premises  of  the  prosecutor,  there  was  not  an  intention  on  the  part 
of  Turner  to  convert  them.  If  there  was,  then  it  would  be  quite 
immaterial  whether  he  was  a  servant  or  not.  But  he  was  a  servant 
as  far  as  this  particular  transaction  was  concerned ;  payment  by  the 
piece  instead  of  by  wages  was  immaterial  In  Hartley's  case 
(Buss.  &  By.  139),  the  receiving  remuneration  in  the  shape  of  a 
commission  on  sales  did  not  prevent  the  prisoner  from  being 
regarded  as  a  servant.  Nor  was  he  less  a  servant  to  any  one 
person  who  employed  him  because  he  worked  for  several  others : 
\R.  v.  Batty ^  2  Moo.  Cr.  Ca.  257.)  If  then  he  was  a  servant,  it 
was  immaterial  whether  or  not  the  property  when  converted  was 
on  the  premises  of  the  master,  since  the  possession  of  the  servant 
was  the  possession  of  the  master. 

The  Common  Serjeant,  having  consulted  Baron  Piatt,  held 
that  the  conversion  of  the  property  by  Turner  under  the  circum- 
stances did  not  amount  to  larceny. 

Verdict — Not  Guilty^ 

Parry  for  the  prosecution. 

HuddUston  ana  Robinson  for  the  defence. 
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CENTRAL  CRIMINAL  COURT. 

OcTQBEB  Session,  1650. 

October  22. 

(Before  Eble,  J.) 
Reg*  v.  Mc  Donkell.  (a) 

Tkreatejnng  io  accuse  ofhtfanums  crime'^Evidenee — ItUeni, 

On  the  trial  cf  an  indictment  for  threatening  io  aecuee  the  proeeetUor 
of  an  infamous  crime  with  intent  to  extort  money^  it  was  pro9ed  that 
the  prisoner  had  gone  up  to  the  prosecutor  and  said  to  him^  '^  Jfgou 
do  not  give  me  a  sovereign  I  wiU  charge  you  with  an  indecent  assault/* 

Heldj  that  inasmuch  as^  if  the  jury  believed  that  such  language  had 
been  used  by  the  prisoner,  the  intent  was  manifest,  evidence  for  the 
prosecution  tending  to  show  that  the  prisoner  had  made  a  similar 
charge  two  years  before  ought  not  to  be  admitted. 

THE  prisoner  was  indicted  for  felonioHsrly  threatexring  to  accuse 
the  prosecutor  of  an  infamous  crime,  with  intent  ta  extort 
oionej  from  him. 

The  prosecutor  stated  that  he  had  gone  into  an  nriniJ  for  the 
purpose  of  easing  himself,  when  the  prisoner  came  from  an  ad- 
joining partition  and  said  to  him,  **'!£  jou  do  not  giye  me  a 
sovereign  I  will  charge  you  with  an  indecent  assault. 

Parry  (for  the  prosecution)  then  proposed  to  caU  a  witness  wha 
would  prove  that  two  years  before  tne  prisoner  had  made  a  similar 
charge  against  another  person,  and  wnen  taken  into  custody  he 
gave  a  fiibe  address.  Whenever  the  question  was  as  to  the  intent 
with  wUch  an  act  was  done,  it  was  also  permissible  to  give  in 
evidence  other  evidence  of  similar  conduct.  In  Reg.  v.  Cooper 
(3  Coz  Crim.  Cas.  547),  Mr.  Justice  Cresswell  allowed  evidence 
of  other  tzansactiona  to  be  given. 

£kle,  J. — I  do  not  think  that  decision  appficable  to  thepresent 
case.  There  the  main  question  turned  upon  the  intent  with  which 
the  act  was  done,  and  evidence  was  adduced  with  respect  t^  other 
transactions,  te  throw  light  upon  that  subject.  But  in  this 
case,  if  the  prosecutor  is  bSieved,  the  intent  is  quite  manifest,  and 
thef«fore  it  is  unnecessary  to  call  other  witnesses  for  the  purpose 
of  confirming  it.  I  do  not  think  I  ought  to  allow  the  evidence  to 
beriven. 

fte  evidence  was  accordingly  rejected. 

Parry  for  the  prosecution. 

(a)  Rtporttil  by  B.  C.  tUmsBwast,  £iq.,  Barristtr-at-Law. 
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CENTRAL  CRIMINAL  COURT. 
October  Session,  1850. 

October  22. 

(Before  the  Recorder.) 
Reg.  v.  Webb,  (a) 

Larceny — Obtaining  goods  from  servant  by  false  pretence. 

On  the  trial  of  an  indictment  for  larceny  it  appeared  that  the  prisoner 
having  given  the  prosecutor  an  order  for  certain  goods,  they  were  sent 
by  a  servant  with  directions  That  to  part  vnth  them  tcUhout  the  money. 
On  the  way  the  servant  was  met  by  the  prisoner,  who  said  the  goods 
were  for  hint,  and  tooh  them,  giving  two  counterfeit  half  crowns  in 
payment. 

Held,  that  he  was  properly  indicted  for  larceny. 

Held  also,  that  he  might  be  convicted  of  the  larceny  notwithstanding  he 
had  been  previously  arraigned  on  and  pleaded  guilty  to  a  charge  of 
hnowingly  uttering  the  two  countetfeit  half  crowns. 

THE  prisoner  was  indicted  for  stealing  a  pair  of  boots. 
It  appeared  in  evidence  that  the  prisoner  having  given  the 
prosecutor  an  order  for  the  boots,  they  were  sent  by  a  servant  with 
directipns  not  to  part  with  them  until  ho  had  received  payment. 
On  his  way  he  met  the  prisoner,  who  said  the  boots  were  for  him, 
and  having  ^ven  the  servant  two  counterfeit  half-crowns  in  pay- 
ment, he  took  the  boots  awav. 

The  prisoner  had  been  also  arraigned  on  a  charge  of  uttering 
the  two  half-crowns,  knowing  them  to  be  counterfeit,  and  to  that 
charge  he  had  pleaded  guilty. 

Robinson  (for  the  prisoner)  contended  that  upon  this  evidence 
the  charge  of  larceny  was  not  made  out*  The  indictment  should 
have  been  for  obtaimng  money  imder  false  pretences.  The  posses- 
sion of  the  servant  was  that  of  the  master,  and  when  he  gave  up  the 
foods  it  was  the  same  as  if  the  master  had  done  so.  Then  he  had 
een  already  indicted  and  had  pleaded  guilty  to  the  fact  on  which 
the  present  chaige  was  based.  Autrefois  convict  could  not  of  course 
be  pleaded,  because  the  indictment  was  not  specifically  the  same, 
but  the  transaction  was  a  single  one,  and  but  one  act  of  fraud  was 
perpetrated.  The  maxim  that  no  man  ought  to  be  twice  vexed 
for  the  same  offence  would  apply,  uid  if  there  was  no  other  mode 

(a)  Beported  by  B.  C.  BoBOisov,  Esq.,  Banist»-afe-Law. 
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of  carrying  out  the  principle^  the  jury  should  be  directed  to  return        Rko. 
a  verdict  of  not  guilty.  ^  *• 

Cooper  (for  the  prosecution)  submitted  that  the  prisoner  was  '""' 
now  on  his  trial  for  a  totally  different  offence  from  that  to  which  isso. 
he  had  pleaded  guilty.  Not  only  were  the  offences  different  but 
the  acts  charged  were  several  and  distinct  in  fact  The  counter- 
feit coin  was  uttered^  and  after  that  the  goods  were  obtained.  The 
obtaining  goods  was  no  element  in  the  former  charge. 

Secondly,  this  was  a  larceny  and  not  the  obtaining  goods  under 
false  pretences.  The  distinction  rested  upon  the  fact  that  the 
servant  received  orders  from  his  master  not  to  part  with  the  goods 
until  he  had  received  payment.  Rea.  v.  Small  {S  C.  &  P.  46), 
was  very  similar  to  this  case,  and  there  that  prmciple  was  laid 
down;  B.  v.  Stewart  (1  Cox  Crim.  Cas.  174),  was  also  in  point. 

BobinsoH  (in  reply)  quoted  R.  v.  Parkes  (2  East  P.  C.  671 ;  2 
Leach,  614) ;  there,  there  was  a  trick  resorted  to  for  the  purpose 
of  securing  the  delivery  of  goods  to  the  prisoner,  and  there  was  a 
pretended  pavment  to  the  servant,  but  the  judges  were  of  opinion 
that  the  goods  having  been  parted  with  upon  receipt  of  what  was 
accepted  as  payment  oy  the  servant,  the  charge  of  larceny  could 
not  be  sustained.  As  to  the  charges  being  different,  the  uttering 
counterfeit  coin  would  be  no  otoucc,  umess  it  were  done  for  a 
fraudulent  purpose,  that  purpose  here  was  the  obtaining  the 
goods,  which  was  therefore  the  one  main  ingredient  in  both 
charges. 

The  Begobdeb. — In  jR.  v.  Parhes  there  appears  to  have  been 
no  direction  to  the  servant  not  to  part  with  the  goods  without  the 
money ;  but  R.  v.  Small  seems  to  be  expressly  in  point,  and  I 
shall  direct  the  jury  as  they  were  directed  tiiere,  that  if  they  think 
this  was  a  preconcerted  scheme  fraudulently  to  get  possession  of 
the  boots,  and  that  the  servant  had  but  the  limited  authority 
which  the  master  swears  he  gave  him,  then  the  prisoner  may 
be  convicted  of  the  larceny.  I  cannot  see  how  the  previous 
judgment  against  the  prisoner  for  uttering  counterfeit  coin  can 
affect  this  case.  The  offences  are  distinct,  and  if  he  has  committed 
both  there  is  nothing  to  prevent  his  being  convicted  of  both. 

Verdict —  Guilty. 

Cooper  for  the  prosecution. 

Robinson  for  the  prisoner. 
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October  23. 

(Before  the  Regobbeb.) 

Reg.  v.  Jones  and  Stone,  (a) 

Larceny — Constructive  possession. 

On  the  trial  of  an  indictment  for  stealing  a  sovereign^  it  was  proved  that 
the  two  prisoners  went  into  the  shop  of  the  prosecutor^  and  having 
purchcued  some  goods,  laid  a  sovereign  on  the  counter,  and  ashed  for 
the  change.  The  prosecutor  turned  round  to  reach  his  cash  boXy 
procured  the  change,  and  laid  it  down  upon  the  counter,  when  he 
found  that  the  sovereign  was  gone. 

Held,  that  he  had  had  such  a  constructive  possession  of  the  sovereign,  as 
would  render  the  prisoners  liable  to  be  convicted  of  larceny  if  they 
tooh  tq}  the  sovereign  with  the  intention  fraudulently  to  deprive  him 
of  it. 

THE  prisoners  were  indicted  for  stealing  a  sovereign.  It 
appeared  in  evidence,  that  they  went  into  the  shop  of  the 
prosecutor,  and,  having  purchased  some  trifling  articles,  tney  laid 
a  sovereign  down  upon  the  counter,  and  asked  for  change.  The 
prosecutor  turned  round  to  his  cash  box,  procured  the  change,  and 
put  it  on  the  counter,  when  he  found  the  sovereign  was  gone. 
He  immediatelv  charged  the  prisoners  with  having  taken  it  up, 
but  they  denied  it,  and  said  they  saw  him  take  it  when  he  turned 
to  get  change.  Subsequently,  one  of  them  stooped  down,  and 
immediately  afterwards  produced  the  sovereign,  which  she  said  she 
had  found  upon  the  ground. 

Parry  (for  the  prisoners)  contended  that  there  was  no  evidence 
to  support  a  charge  of  larceny.  The  sovereign  was  never  in  the 
possession  of  the  prosecutor.  Although  laid  down  on  the  counter, 
it  was  never  touched  by  him,  and  might  at  any  time  have  been 
resumed  by  the  prisoners  without  his  naving  any  claim  upon  it* 

Huddleston  (for  the  prosecution)  contenoed  uiat  the  sovereign 
became  constructively  in  the  possession  of  the  prosecutor  the 
moment  it  was  laid  upon  the  counter  with  the  view  to  its  being 
changed.  The  goods  were  purchased,  the  sovereign  was  given  in 
payment,  and  the  prisoners  had  no  claim  to  anything  except  the 
change. 

The  Recobdeb. — My  opinion  is,  that  this  is  entirely  a  question 

(a)  Bqiortedby  B.  C.  Bouhsov,  Esq^  Barrister  at-Ltw. 
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for  the  jury*  If  they  believe  that  the  prisonerg  put  down  the 
eoY^reign  upon  the  counter  with  the  intention  of  fraudulently 
sppiopnating  it  as  soon  as  the  prosecutor's  back  was  turned,  I 
think  they  are  guilty  of  larceny.  When  they  parted  with  the 
money,  and  asked  for  change,  they  certainly  must  have  intended 
to  divest  themselves  of  the  property.  The  prosecutor,  by  getting 
the  diange,  showed  that  he  acquiesced  in  their  proposal,  and 
although  he  never  touched  the  money^  I  am  of  opmion  that 
constroctively  it  was  hi& 

Verdict-^Guilty. 

Huddleston,  for  the  prosecution. 

Barry,  for  the  defence. 
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COURT  OF  QUEERS  BENCH. 

November  22,  1850 ;  January  18,  1851. 

B£Gk  V.  Cottle  akd  anotheb. 

Turnpike  AcU — ^^Toum^^^Construction  of  statute. 

Under  a  Turnpike  Act  prokibUmg  the  erection  of  a  toll'kouse  in  any 
^^town^  the  word  "  toum  ^  is  rightly  defined  as  an  inhabited  place 
where  the  dwelling-houses  are  condguouSy  not  necessarily  touching  each 
other  J  but  so  reasonably  near  that  the  inhabitants  may  be  said  to  be 
Uving  together. 

A  local  act  of  Parliament^  which  was  to  remain  in  force  for  thirty-one 
years,  prohibited  turnpike  trustees  from  *^  continuing  or  erecting  any 
turnpike  or  toll-gate  across  the  roads  in  the  totons  of  T.  and  IF,,  or  in 
any  other  town  through  or  into  which  the  said  roads  might  pass  or  be 
made:^ 

Held,  that  these  words  were  not  to  be  limited  to  the  **  towns"  as  they  were 
at  the  passing  <f  the  act,  but  that  it  was  unlawful  for  the  trustees  to 
erect  a  toU-house  in  any  part  of  the  road  which,  by  the  increase  of 
buildings,  had  become  part  of  the  town  of  T.  since  the  passing  of  the  act. 

THIS  was  an  indictment  against  two  of  the  trustees  of  the 
Taunton  roads,  for  obstructing  a  highway  by  the  erection 
of  a  toll-house  in  the  town  of  Taunton,  ^e  defendants  pleaded 
**  not  guilty,"  and  the  question  was,  whether,  under  the  powers 
given  to  them  by  stat.  3  &  4  Vict.  c.  zxxvi.  {An  Act  for  more  effectu-- 
ally  Repairing  severed  Roads  leading  from  the  Town  of  Taunton, 
&C.),  the  defendants  were  justified  in  erecting  the  toll-house  at  the 
part  of  the  road  at  which  they  had  erected  it.     By  sect.  27  of  the 
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statute  It  is  enacted^  ''that  it  shall  not  be  lawful  for  the  said 
trustees  to  continue  or  erect  any  turnpike  or  toll-gate  across  the 
said  roads  in  the  towns  of  Taunton  and  Wellington^  or  in  any 
other  town  through  or  into  which  the  said  roads  may  pass  or  be 
made ;  nor  to  apply,  extend,  or  appropriate  any  of  the  tolls  hereby 
granted,  or  any  of  the  moneys  raised  by  virtue  of  the  said  recited 
acts,  &c,  or  to  be  raised,  &c,  in  repairing  or  amending  any^  part 
of  the  said  turnpike-roads  in  any  town  or  place  which  is  or  soaU 
be  paved  or  repaired  by  an^  commissioners  or  trustees  for  exe- 
cuting anv  local  act  of  i^arliament"  It  was  admitted  that  at  the 
time  of  tne  passing  of  the  act  (1840),  the  spot  at  which  the  toll- 
house had  been  erected  was  not  in  the  town  of  Taunton,  but  shice 
that  time  there  had  been  a  large  number  of  houses  built  in  the 
outskirts  of  the  old  town,  by  reason  of  which,  it  was  contended  for 
the  prosecution,  that  the  spot  in  question  was,  at  the  time  of  the 
erection  of  the  toll-house,  within  the  "town  "  of  Taunton,  accor- 
ding to  the  meaning  of  that  word  in  sect.  27  of  the  statute. 

The  indictment  was  tried  before  Mr.  Gurney,  Q.  C,  at  the 
Lent  Assizes,  1850,  for  the  county  of  Somerset.  The  jury  had 
had  a  view  of  the  spot,  and  the  question  was  left  to  them  whether 
it  was  within  the  "  town"  of  Taunton.  The  learned  judge  directed 
them,  that  by  the  word  "town"  must  be  understood  an  inhabited 
place  where  the  dwellings  are  contiguous,  so  that  the  occupants 
may  be  taken  to  be  living  together;  that  it  was  not  necessary  that 
the  houses  should  touch  each  other ;  that  it  was  sufficient  if  they 
were  so  reasonablv  near  that  the  inhabitants  might  be  said  to 
dwell  together.  A  verdict  was  found  for  the  Crown,  but  leave 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them- 
selves, if  the  prohibition  in  sect.  27  ought  to  be  limited  to  roads 
which  were  in  the  town  of  Taunton  at  the  time  of  the  passing  of 
the  statute.  In  the  ensuing  term  a  rule  nisi  was  obtained  accor- 
dingly to  enter  the  verdict  n>r  the  defendants ;  or  for  a  new  trial 
upon  the  grounds  of  misdirection,  and  that  the  verdict  was  against 
the  evidence. 

The  misdirection  complained  of  was,  that  the  learned  judge  did 
not  sufficiently  make  it  a  part  of  the  definition  of  the  word 
*^  town,"  that  there  must  be  a  continuous  mass  of  buildings,  and 
a  continuous  occupation.  Elliott  v.  The  South  Devon  Railtoay 
Company  (2  Exch.  725),  was  cited  and  commented  on,  but 

Lord  CAitf fbell,  C.  J.,  said, — Substantially  the  matter  was  left 
to  the  jury  in  the  very  way  in  which  it  is  contended  that  it  ought 
to  have  been  left     There  was  certainly  no  misdirection. 

CrowdeTy  Butt^  and  Fitzherberty  showed  cause*  —  The  verdict 
ought  to  stand  for  the  Crown.  The  words  in  sect.  27  show  that 
the  future  as  well  as  the  present  state  of  things  was  contemplated. 
The  trustees  are  forbidden  to  "  continue  "  or  "  to  erect,"  and  that 
not  only  in  the  towns  of  Taunton  and  Wellington,  but  in  any  other 
town  through  or  into  which  the  said  roads  may  pass  or  be  made, 
there  being  at  the  time  when  the  act  passed  no  other  town  through 
or  into  which  the  road  in  question  passed,  but  the  possibility  of 
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the  formation  of  some  new  town  being  anticipated  by  the  Leris*        ^^• 
latnre.     The  last  words  of  the  section  speak  of  **any  place  which  cotm  amd 
is  or  shall  be  payed "  by  local  con^missioners.     The  same  rule  of    aitotheb. 
good  policy  is  applicable  to  both  present  and  future.     The  object       ~" 

of  the  statute  was  to  provide  for  the  varying  wants  of  the  inhabi-       ' 

tants.  If  the  place  were  actually  to  cease  to  be  town  in  one  TVnpOe— 
direction  by  the  removal  of  houses,  &c.,  there  a  toll-house  might  r^^*T 
be  erected ;  but  if  it  grow  extensively  like  a  large  manufacturing 
district  in  another^  there  an  existing  toll-house  must  not  be  con- 
tinued. By  sect.  32,  the  act  is  to  continue  in  force  for  thirty-one 
years,  a  period  in  which  most  extensive  changes  of  occupation  may 
take  place :  {Hammond  v.  Bretvery  1  Burr.  376 ;  Reff.  v.  Fisher^ 
8  C.  &  P.  614.) 

Kinglake^  Serjt.,  Moody y  and  M*  Smithy  in  support  of  the  rule. — 
The  word  **  town**  must  be  taken  to  be  used  in  the  same  sense 
throughout  the  act.  In  sect.  14,  it  is  recited,  that  there  are  several 
turnpike  or  toll-houses  belonging  to  the  said  turnpike-roads,  in  and 
near  the  town  of  Taunton,  which  it  may  be  convenient  to  discon- 
tinue as  toll  or  collecting-houses.  There  the  word  ^*  town"  must  be 
limited  to  that  which  was  the  town  of  Taunton  at  the  time  of  the 
passing  of  the  act.  The  same  section  gives  power  to  sell  the  then 
existing  toll-houses,  but  no  power  to  dispose  of  any  thereafter  to  be 
erectect  which  surely  would  have  been  given,  if  any  thereafter  to  be 
erected  could  become  unlawful  by  reason  of  the  town  being  ex- 
tended to  them.  The  benefits  and  grievances  as  they  existed  at 
the  time  of  the  passing  of  the  statute  were  before  the  eyes  of  the 
framers,  and  they  were  legislating  for  a  state  of  things  which  they 
could  see  and  mow,  not  for  matters  of  which  they  could  then 
know  nothing.  If  a  growing  town  had  been  in  their  contem- 
plation, words  plainly  future  would  have  been  used,  and  they 
would  not  have  conmied  the  operation  of  the  act  to  a  period  of 
thirty-one  years,  within  which  no  very  violent  changes  were 
likely  to  happen.  The  words  in  sect.  27,  "  any  other  town,**  may 
apply  to  Mmehead,  or  Milverton,  or  other  towns  which  are  men- 
tioned in  sect  2  of  the  act,  for  there  are  other  roads  regulated  by 
the  act  which  do  extend  to  other  than  existing  towns.  The  act 
provides  powers  for  borrowing  money  and  for  mortgaging  the  tolls : 
it  would  be  imjust  to  the  lenders  to  require  them,  in  looking  at 
their  security,  to  consider  any  other  state  of  things  than  that 
which  existed  when  the  act  was  passed.  [They  cited  many  of  the 
former  local  acts  of  the  town  of  Taunton,  but  as  these  are  either 
repealed  or  relate  to  different  matters,  they  really  throw  no  light 
on  the  question.] 

Cur.  adv,  vtUi, 

January  18. 

Lord  Campbell,  C.  J.  delivered  the  judgment  of  the  court: — 
In  this  case,  having  expressed  our  approbation  of  the  direction  of 
the  learned  judge  to  the  jury  respecting  what  ought  to  be  con- 
sidered the  limit  of  the  town  within  the  meaning  of  the  act  of 
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Parliament  00  which  the  indictment  is  founded,  we  took  time  to 
consider  the  point  upon  which  leave  was  reserved  to  enter  the 
verdict  for  the  defendant,  namely,  whether  the  prohibition  to 
continue  any  turnpike-gate  across  roads  in  the  town  of  Taunton 
applies  to  the  town  as  it  was  on  the  19th  of  May,  1840,  when  the  act 
Local  Act.  passed,  or  as  it  might  be  at  any  time  during  the  thirty -one  yeara 
TWnpOitf—  for  which  the  act  was  to  be  in  force.  We  have  come  to  the  con- 
^"^^  elusion  that  the  latter  is  the  just  construction.  Whatever  incon- 
venience mi^ht  arise  from  authorizing  the  erection  of  a  turnpike- 
gate  in  a  phtce  which,  when  the  act  passed,  had  been  in  the 
country,  and  before  the  act  expired  had  become  nearly  in  the 
centre  of  a  great  town;  if  there  had  been  a  clear  enactment  to 
that  effect  we  must  have  been  bound  by  it  But  looking  to  the 
language  here  employed,  we  think  the  Le^slature  contemplated 
the  prooable  increase  of  Taunton  within  a  period  longer  than  that 
generally  assigned  for  a  generation  of  the  human  race,  and  in- 
tended that  its  inhabitants  as  it  increased  should  be  exempt  from 
the  annoyance  of  a  turnpike-gate  cutting  off  the  free  intercourse 
between  neighbours  in  the  same  street.  The  words  are — ^'  It  shall 
not  be  lawful  for  the  said  trustees  to  continue  or  erect  any  turnpike- 
gate  across  the  said  roads  in  the  towns  of  Taunton  and  Wellington^ 
or  in  any  other  town  through  or  into  which  the  said  roads  may  pass 
or  be  made.''  The  whole  structure  of  the  clause  is  prospective.  What 
is  to  be  town  must  be  the  same  as  to  the  continuing  as  to  the 
erecting  of  the  gate ;  and  if  a  new  gate  is  to  be  erected  in  the  year 
1870,  the  trustees  are  surely  directed  to  consider  whether  the  road 
is  ^A^  within  the  limits  of  the  town  of  Taunton,  not  whether  it  was 
thirty  years  before.  This  construction  is  fortified  by  the  reference 
to  '^any  other  town  through  or  into  which  the  said  roads  may 
pass,"  meant,  probably,  to  protect  the  inhabitants  of  any  new  town 
which  might  spring  up  witnin  the  district  while  the  act  should  be 
in  force.  We  are  therefore  of  opinion  that  the  learned  judge  was 
bound  to  leave  the  question  to  the  jury  whether,  when  the  indict- 
ment was  found,  the  gate  stood  across  a  road  which  was  to  be 
considered  at  that  time  in  the  town  of  Taunton.  We  have  like- 
wise to  dispose  of  the  application  for  a  new  trial,  on  the  ground 
that  the  verdict  in  the  affirmative  was  contrary  to  the  evidence. 
Had  the  verdict  been  the  other  way,  we  should  have  by  no  means 
disapproved  of  it ;  but  considering  that,  after  the  unexceptionable 
direction  of  the  learned  judge,  it  turned  on  a  pure  question  of  fact, 
to  be  decided  by  twelve  gentlemen  who  haa  had  a  view  of  the 
locality,  and  that  they  may  have  come  to  the  proper  conclusion, 
we  think  the  verdict  ought  not  to  be  disturbed,  and  the  rule  for  a. 
new  trial  must  be  discharged. 

Buk  discharged. 


Judgment 
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StdatUr. 


CROWN  COURT,  COUNTY  DOWN. 
Reg.  r.  Andrew  Fogartt.  (a) 

Practice — Assignment  of  counsel  and  attorney  to  a  prisoner. 

The  court  may  properly  request  counsel  to  give  his  honorary  services  to 

a  prisoner, 
Aliter,  with  an  attorney. 
But  the  court  toill  recommend  thaty  in  such  cases^  the  croum  shall  pay 

the  fees  both  of  counsel  and  attorney  as  assigned. 

IN  this  case  the  prisoner  was  chained  with  the  murder  of  his 
wife,  Margery  Fogarty,  by  administering  to  her  a  dose  of 
arsenic,  at  Ki&eel,  on  the  26th  July,  1850. 

PiQOTT,  C.  B.,  after  conferring  with  the  Crown  Solicitor, 
addressed  Mr.  Macmeehan,  and  requested  that  he  would  under- 
take the  defence  of  the  prisoner,  who  was  unable  to  employ 
attorney  or  counsel. 

Macmeehan  repUed  that  he  had  no  objection  personally  to  act, 
but  there  was  a  feeling  and  opinion  existing  on  the  subject  among 
the  bar  which  compelled  him  to  beg  that  his  lordship  would  excuse 
him  for  declining. 

After  some  conference  among  the  members  of  the  bar. 

Sir  Thomas  Staples^  Q.C.,  rose  and  addressed  the  court — He 
said  that  on  the  part  of  the  bar  he  thought  it  right  to  state  that 
there  was  a  feeling  among  them  in  which  he  quite  concurred,  that 
no  counsel  could,  with  propriety,  undertake  the  defence  of  a  pri- 
soner without  receiving  instructions  from  an  attorney.  He  also 
had  to  say,  not  on  the  part  of  Mr.  Macmeehan,  but  on  the  part  of 
the  bar,  that  in  every  case  in  which  counsel  was  assigned,  the 
Crown  should  pay  him  a  fee ;  up  to  a  very  recent  period  it  was  a 
rule  to  do  so. 

PiGOTT,  C.B.,  said  he  could  make  no  rule  upon  the  subject  of 
payment  of  counsels'  fee  in  such  cases ;  but  he  would  certainly 
recommend  that  it  should  be  paid  by  the  Crown,  and  it  was  his 
own  opinion  that  the  fee  ought  to  be  paid.  With  respect  to  the 
assignment  of  counsel  and  attorney  for  a  prisoner,  it  was  his 
opinion  that  a  judge  might  with  propriety  call  on  a  barrister  to 
give  his  honorary  Services  to  a  prisoner  who  was  unable  to  employ 

(a)  Bepoited  by  W.  St.  Lrgkr  Babtnotok,  Esq.,  Barrister-at-Law. 
VOL.  V.  iM 
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Bao.        one ;  but  he  thought  the  case  different  as  regarded  an  attorney. 
^'         A  case  occurred  at  the  Special  Commission  in  Clonmel,  before 

'     himself  and  the  Lord  Chief  Justice  {Rea.  v.  Cody\  in  which  an 

1851.       attorney  had  been  paid  for  certain  services,  and  refused  to  act 

^~7*        further  without  receiving  further  remuneration ;  the  Chief  Justice 

Counta  and   ^^^  himself  wcre  of  opinion  that  they  had  no  power  to  compel  him 

auamejf,      to  do  SO,  but  they  called  upon  Mr.   Roleston  to  defend  the 

prisoners,  and  he  consented  to  do  so  without  the  assistance  of  an 

attorney ;  and,  after  as  able  a  defence  as  ever  he  (the  Chief  Baron) 

had  heard  in  a  court  of  justice,  the  prisoners  were  convicted. 

Macmeehan  said  he  entertained  a  great  respect  for  Mr.  Koleston, 
but  he  dissented  from  the  propriety  of  the  course  taken  by  him. 
Perrin,  J.  had  expressed  a  aecided  opinion  that  counsel  ought  not 
to  act  without  an  attorney. 

PiooTT,  C.B.,  said  he  could  not  compel  counsel  to  act;  he 
could  do  no  more  than  appeal  to  the  sense  of  feeling  of  the  bar. 

Mtarphy  (solicitor)  having  consented  to  act  as  attorney  for  the 
prisoner,  Macmeehan  consented  to  act  as  counseL 


COURT  OF  QUEEN'S  BENCH. 

February  7,  1851. 

(Before  Lord  Campbell,  C.J.) 

Eeo.  V,  Hewitt  and  others,  (a) 

Conspiracy —  Combination —  Workmen. 

The  FhUanthropie  Society  of  Coopers  was  formed  in  order  to  relieve  its 
members  when  sick^  and  to  provide  for  their  Junerab.  One  of  their 
members  was  fined  by  them  for  working  in  a  yard  wkere  steam 
machinery  was  used^  and  upon  nan-payment  of  the  fine  they  acted 
in  such  a  way  as  to  prevent  him  from  obtaining  work : 

Heldy  an  illegal  combination  and  conspiracy. 

THIS  was  an  indictment  for  a  combination  by  workmen^  con- 
trary to  6  Geo.  4,  c  129,  and  for  a  conspiracy. 
It  appeared  that  all  the  defendants  were  members  of  a  club  or 
society,  called  **  The  Philanthropic  Society  of  Coopers."    It  was 
a  benefit  society.     Hewitt  was  the  president,  and  Jack  was  the 
secretary.     The  society  had  an  acting  member  in  every  cooper's 

■ 

(a)  Baported  by  J.  W.  Metcalfe,  Esq.,  Barrister-at-Law. 
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v«rdL    A  man  named  Charles  Evans  was  a  member  of  the  society.        Beo. 
He  was  working  in  Mr.  Turner's  yard,  but,  with  the  permission      ^J^ 
of  Mr.  Tamer,  he  did  four  days*  work  at  the  steam  mills  of 
Messrs.  Rosenberg  and  Monl^om^y,  where  steam  machinery  was 
extensively  employed  for  making  casks.    When  this  came  to  the       ^^^^; 
knowledge  of  tne  committee  of  the  society,  they  inflicted  a  fine  of  cvwwmrmw-- 
lOiL  payable  by  instahnents,  upon  Evans,  for  working  in  a  yard  Combination  of 
where  steam  machinery  was  employed.   Evans  refused  to  pay,  and     worimm. 
the  other  men  in  Mr.  Turner's  yard  then  left  their  work  and 
refused   to  return  while  Evans  was  employed.     Evans  was,  in 
consequence,  thrown  out  of  work.     Each  man  who  left  Turner's 
yard  on  account  of  Evans  was  paid  9^.  for  his  loss  of  time,  by 
the  committee.   The  fine  was  imposed  in  accordance  with  the  rules 
of  the  society. 

WUkmSy  Seijt,  in  addressing  the  jury  for  the  defendants,  con- 
tended that  the  defendants  were  members  of  a  society  which  they 
believed  to  be  for  their  benefit.  They  made  certain  rules  and 
imposed  fines  for  the  breach  of  them.  The  offence  chained  was 
conspiring  to  do  an  unlawful  act,  but  it  was  not  an  unlawful  act 
to  impose  a  fine  upon  a  member  of  the  society  for  breach  of  one 
of  the  rules  of  the  society,  unless  the  rules  were  unlawful  in  them- 
selves, or  were  made  for  an  unlawful  purpose.  The  object  of  the 
defendants  was  to  teach  Evans  that  he  had  departed  from  his  duty 
to  the  society,  and  that  he  had  broken  its  rules.  The  object  of 
the  act  of  Parliament  was  to  protect  the  masters  from  the  combi- 
nations of  the  men ;  but  here  the  masters  did  not  complain,  and  it 
was,  therefore,  difficult  to  imagine  that  the  statute  had  been 
violated. 

Lord  Campbell,  C.  J.  (to  the  jury.) — It  appears  to  me  that 
this  is  one  of  the  most  important  cases  ever  brought  before  a 
British  jury,  and  upon  its  result  must  depend  very  much  the 
prosperity  of  the  manufacturers  and  the  good  of  the  operatives. 
But  let  it  be  clearly  understood  that,  whatever  may  be  the  result 
of  this  case,  such  societies  as  the  present  are  not  in  any  way 
illegal.  The  Philanthropic  Society  is,  according  to  its  rules,  a 
most  lawful  and  a  most  beneficial  institution;  the  object  of  it  is  to 
take  care  of  its  members  when  sick,  and  to  provide  a  decent 
funeral  for  them  when  they  are  called  away ;  but  it  cannot  be 
permitted  that,  under  the  guise  of  such  laudable  objects,  the  mem- 
bers shall  enter  into  a  combination  or  conspiracy  to  injure  others. 
By  law  every  man's  labour  is  his  own  property,  and  he  may  make 
what  bargain  he  pleases  for  his  own  employment ;  not  only  so— 
masters  or  men  may  associate  together ;  but  they  must  not,  by 
their  association,  violate  the  law ;  they  must  not  injure  their  neigh- 
bour; they  must  not  do  that  which  may  prejudice  another  man. 
The  men  may  take  care  not  to  enter  into  engagements  of  which 
they  do  not  approve,  but  they  must  not  prevent  another  from 
doing  so.  If  this  were  permitted,  not  only  would  the  manufac- 
turers of  the  land  be  injured,  but  it  would  lead  to  the  most  melan- 
choly consequences    to    the   working  classes.      No    doubt    the 
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Bbo.        defendants  may  have   been  under  a  delusion  that  they  were 

^^^      doing  what  they  were  entitled  to  do,  but  they  must  be  instructed 

AND  oTHSRs.  ^^^^  the  law  must  be  obeyed,  and  that  they  cannot  be  permitted 

to  injure  their  neighbours  in  carrying  out  that  which  they  may 

^^^^'       consider  to  be  a  protection  to  themselves.    It  has  been  stated  by 

Coiupiracjf-'  ^^^  witnesses,  that  a  fine  follows  a  man  all  over  London  and  all 

Combinaiion  qf  over  England.     This  shows  the  power  of  the  society.     Let  them 

workmen,     j^j^^g  their  rules,  and  let  them  act  under  them ;  but  if  they  are  to 

fine  for  some  nondescript  offence,  and  that  fine  is  to  follow  a  man 

all  over  England, — ^if  the  man  is  always  to  go  about  with  that 

brand  upon  him,  it  becomes  the  more  important  that  judges  and 

juries  should  see  that  such  societies  do  not  infringe  the  law.     The 

pimnent  to  the  men  of  the  9^.  each  for  their  loss  of  time  was 

taken  from  the  funds  of  the  society,  and  was  a  clear  perversion 

of  its  objects. 

Verdict —  Guilty. 

Lord  Campbell,  C.  J. — This  is  a  case  in  which  it  is  right  to 
pass  judgment  at  once.  The  offence  is  a  most  serious  one,  and,  if 
allowed  to  pass  with  impunity,  would  bring  ruin  upon  the  trade 
and  manufactures  of  tlus  country,  and  would  involve  in  its  ruin 
the  workmen,  upon  whom  the  prosperity  of  this  country  mainly 
depends.  It  clearly  appears  that  this  charitable  institution, 
departing  from  its  laudable  purpose,  was  applied  to,  to  prevent 
one  of  its  members  from  exercising  his  free  will,  and  employing 
his  industry  in  a  way  which  he  thought  most  to  his  advantage. 
It  is  clear  that  the  president,  secretary,  and  committee  resolved 
that  Evans  should  be  punished  for  having  gone  to  work  at  the 
steam  mills;  that  they  unlawfully  imposed  on  him  a  fine  for  so 
doing,  and  that  they  proceeded  by  unlawful  means  to  induce  him 
to  pay  that  fine.  This  is  an  offence  which  the  law  must  punish, 
ana  I  hope  it  will  be  known  to  all  these  societies,  that  while  they 
will  be  protected  by  the  law  when  acting  lawfully,  the  law  will 
punish  tnem  when  they  interfere  with  the  free  will  and  the  exer- 
cise of  the  industry  of  their  members.  It  is  an  offence  for  which 
they  must  be  severely  punished. 

The  defendants  were  then  sentenced  to  various  terms  of  impri- 
sonment. 

The  Soticitor-General,  E.  James^  Q.  C,  and  Huddkston,  for  the 
prosecution. 

M.  Chambers^  Q.C.,  fFilkins,  Seijt.,  and  fFarreriy  for  the  several 
defendants. 
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COURT  OF  QUEEN'S  BENCH. 
April  15,  1851. 

Beg.  t;.  Oakland. 

Indictment  for  nuisance — Evidence. 

Indictment  for  burning  arsenic,  whereby  noisome  and  unwholesome 
smells  did  arise,  so  that  the  air  was  greatly  corrupted.  Evidence 
thai  cattle  and  trees  in  the  neighbourhood  were  poisoned  by  the  par- 
ticles of  white  arsenic  which  fell  on  the  ground  from  the  noisome 
vapour: 

held,  admissible,  thotsgh  the  white  arsenic  itself  wasfree from  smell. 

INDICTMENT  for  nuisance,  charging  that  the  defendant  did 
bum  and  melt  crude  arsenic  for  the  purpose  of  making  arsenic, 
whereby  divers  noisome  and  unwholesome  smells  did  thence  arise, 
so  that  the  air  was  greatly  corrupted  and  infected  ad  commune 
nocumentum. 

At  the  trial,  which  took  place  before  Martin,  B.,  at  the  last 
Cornwall  assizes,  it  appeared  that  the  defendant  was  the  proprietor 
of  an  arsenic  manufactory ;  that  the  vapour  produced  by  burning 
metallic  arsenic  was  offensive  to  the  smell;  and  that  particles 
of  the  white  arsenic  were  carried  off  in  the  vapour,  and  deposited 
on  the  adjoining  lands.  The  effect  was  to  poison  the  cattle  and 
the  trees,  and  evidence  was  offered  and  received,  after  objection 
made,  that  several  of  the  cattle  of  the  prosecutor,  which  had  been 
tamed  upon  the  adjoining  pasture,  had  actually  died. 

A  verdict  was  found  for  the  Crown. 

Crmoder  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  of  injury  to  the  prosecutor's  cattle  and  trees  was  inad- 
missible, because  irrelevant.  That  injury  proceeded  from  the 
deposited  particles  of  white  arsenic,  and  had  no  tendency  to  prove 
that  the  air  was  corrupted  by  unwholesome  smells,  which  was  the 
only  chaise  in  the  indictment. 

Lord  Campbell,  C.  J. — ^Even  giving  to  the  indictment  the 
limited  construction  contended  for,  it  is  impossible  to  say  that 
evidence  of  the  particular  effect  in  the  death  of  the  cattle  and  the 
trees  was  not  admissible  for  the  purpose  of  showing  what  was  the 
quality  of  the  vapours  which  emitted  the  offensive  odours  proved 
by  the  witnesses. 

Patteson,  Wightman,  and  Eble,  J  J.,  concurred. 

Rule  refused. 
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COURT  OF  QUEEN'S  BENCH. 

^pn7  27,  1851. 

Reg.  v.  Henbt  Thompson  and  othebs. 

Indictment — Limitation  of  time — Repeal  of  statute — Conspiracy — 

Repugnant  verdict. 

The  defendants  were  indicted  for  conspiring  to  procure  the  removal  of 
certain  foreign  goods  from  bonded  warehouses,  without  payment  of  the 
duties  due  upon  removal.  The  Customs  Acts  in  force  at  the  time 
assigned  to  the  conspiracy  were  stats.  3^4  fFUl.  4,  cc.  51-61,  which 
were  repealed  (except  as  to  duties  payable  under  them)  by  stat.  8  4r  ^ 
Vict.  c.  84.  The  indictment  was  not  preferred  until  after  the  passing 
of  the  later  statute : 

Held,  that  neither  the  limitation  clause  in  stat.  3  4*  4  WiU,  4,  c.  53,  s.  120 
(which  was  in  the  same  language  cls  stat.  8^9  Vict.  c.  87,  s.  134),  nor 
the  repeal  of  the  acts  themselves,  was  any  answer  to  the  indictment. 

An  indictment  for  conspiracy  charged  *Uhat  A.,  B.,  and  C.  did  conspire 
together,  and  ujith  divers  other  persons  to  the  jurors  unknown^  jv. 
No  evidence  was  offered  affecting  any  other  persons  than  A,,B.,  and  C. 
The  jury  found  A.  guilty,  but  acquitted  B.  and  C,  being  of  opinion 
that  either  B.  or  C.  wets  guilty,  but  not  being  able  to  determine  which 
of  the  two: 

Held,  by  Lord  Campbell,  C.J.,  Patteson  and  Coleridge,  J  J.:  dissentiente, 
Erie,  J.,  than  the  verdict  was  inconsistent,  and  that  A.  was  entitled  to 
an  acquittal. 

THIS  was  an  indictment  against  Henry  Thompson,  Samuel 
Tillotson,  and  Samuel  Henry  Maddox,  found  at  the  Lan- 
cashire Assizes,  but  removed  into  this  court  by  a  certiorari^  which 
charged  that  the  defendants  "unlawfully  and  fraudulently  did 
combine,  conspire,  confederate  and  agree  together,  and  with  divers 
other  persons  to  the  jurors  unknown,"  to  cause  and  procure  certain 
foreign  goods,  which  had  been  theretofore  imported,  and  which 
were  deposited  in  certain  approved  vaults,  and  upon  the  removal 
of  which  certain  duties  would  be  due  and  of  right  payable  to  our 
Lady  the  Queen,  clandestinely  and  illegally  to  be  removed  from 
the  vaults  where  the  same  were  deposited,  without  the  payment  of 
the  duties,  &c.,  with  intent  to  cheat  and  defraud  our  Sovereign 
Lady  the  Queen  of  divers  large  sums  of  money,  &c  &c.  There 
were  various  counts  in  the  indictment  setting  out  different  overt 
acts,  and  there  were  also  counts  charging,  generally,  a  conspiracy 
to  defraud  the  Queen  of  duties'  payable,  without  setting  out  any 
overt  acts.     The  date  assigned  to  the  conspiracy  in  each  count 
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wafi  May  13,  1841,  and  the  evidence  was  confined  to  transactions       Rso. 
happening  between  the  years  1839  and  1842.     At  the  trial  before    ,^  ^' 
Cresswell,  J-,  at  Liverpool,  at  the  Summer  Assizes,   1850,   it  j^d^otrbL. 
appeared  that  the  defendant  Thompson  was  the  occupier  of  certain        — 
bonding  warehouses,  from  which  it  was  alleged  that  the  conspiracy        ^ffl' 
contemplated  the  removal  of  certain  goods  without  the  payment  of  Contpiraey^ 
duty,  and  that  Tillotson  and  Maddox  were  servants  in  the  docks,  indictmmtr— 
called  "lockers,"  in  the  keeping  of  one  or  other  of  whom  from      -Sikiiirfa. 
time  to  time  would  be  a  key,  without  the  use  of  which  the  goods 
could  not  be  got  from  the  warehouses.     No  other  person  was 
shown  to  be  connected  with  any  such  fraud  as  was  charged  in  the 
indictment  but  the  three  defendants.     The  jury  were  satisfied 
that  Thompson  conspired  with  one  or  other  of  the  two  lockers, 
ue.  either  with  Tillotson  or  Maddox,  but  as  they  could  not  say 
with  which,  Tillotson  and  Maddox  were  both  acquitted,  and  a 
verdict  of  acquittal  was  also  claimed  for  Thompson,  upon  the 
ground  that  one  man  could  not  be  guilty  of  conspiracy,  and  that 
the  only  persons  with  whom  Thompson  could  have  conspired  were 
acquitted!    It  was  also  contended  at  the  trial,  that  this  prosecution 
was  barred  by  statute  3  &  4  Will  4,  c.  53^  s.  120,  or  that  the  acts 
of  Parliament,  statutes  3  &  4  Will.  4,  cc.  51-61,  being  repealed 
by  statute  8  &  9  Vict,  c  84,  s.  1,  no  indictment  could  be  sustained 
for  a  conspiracy  to  commit  an  ofiience  against  a  repealed  statute. 
The  learned  judge*  overruled  all  these  objections,  and  directed  a 
verdict  to    be  entered  for   the  Crown  against    the  defendant 
Thompson.     In  the  following  term  a  rule  nisi  was  obtained  for  a 
new  trial,  upon  the  ground  of  misdirection,  against  which 

The  Attamet/'Generaly  KnawIeSy  and  James  now  showed  cause. 
1.  This  indictment  is  maintainable.  Statute  3  &  4  Will.  4,  c  53, 
8.  120,  enacts,  '^that  all  suits,  indictments,  or  informations  exhi- 
bited for  any  offence  against  this  or  any  other  act  relating  to 
the  customs  in  any  of  his  Majesty's  Courts  of  Record  at  West- 
minster, or  in  Dublin,  or  in  Edinburgh,  or  in  the  Koyal  Courts  in 
the  Channel  Islands,  shall  and  may  be  had,  brought,  sued,  or 
exhibited  within  three  years  next  after  the  date  of  the  oiFence 
committed."  The  present  indictment  is  for  a  conspiracy,  which  is 
not  an  ofience  a^inst  the  statute,  but  at  common  law ;  and,  fiir- 
ther,  it  was  exhibited  before  the  grand  jury  at  the  assizes,  and  not 
in  any  of  His#Majesty's  Courts  of  Record  at  Westminster.  The 
word  "indictments"  is  fully  satisfied  by  reference  to  the  indict- 
ments mentioned  in  sect.  112,  as  to  be  preferred  in  the  name  of 
the  Attorney-General,  and  probably  sect.  120  was  framed  with  a 
reference  to  sects.  75  and  112.  The  Crown  is  not  to  be  barred 
from  prosecuting  ofienders  except  by  express  words  of  limitation ; 
and  if  all  indictments  against  the  Customs  Acts  are  within 
sect.  120,  it  would  follow  that  the  felonies  made  capital  by  sects. 
58,  59y  would  also  be  within  it,  and  barred  by  a  limitation  of 
three  years.  Again,  the  repeal  of  statute  3  &  4  Will.  4,  c  53,  by 
statute  8  &  9  Vict,  c  84,  s.  1,  is  no  answer  to  this  indictment. 
A  conspiracy  is  not  an  offence  against  the  act,  for  the  conspiracy 
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Beo.        might  fail  or  be  detected^  and  so  no  offence  against  the  act  be 
Thompson    committed,  though  the  conspiracy  would  be  complete.    Besides, 
AND  OTHBB&  statutc  8  &  9  Vict.  c.  84,  s.  1,  expressly  keeps  alive  the  former 
—        acts,  as  to  the  duties  due  and  payable,  or  penalties  or  forfeitures 
1!^-       incurred  under  the  former  acts,  and  this  conspiracy  is  in  regard  to 
Conspiracy^  the  duticB  payable.     2.  The  acquittal  of  the  other  two  defendants 
^**^^^  does  not  operate  as  an  acquittal  of  Thompson.    The  charge  in  this 
indictment  is  joint  and  severaL     Thompson  is  charged  with  con- 
spiring with  the  other  two,  and  with  diyers  persons  unknown. 
The  word  *^ other"  has  either  no  meaning,  or  it  means  other  than 
Thompson,  or  than  Tillotson,  or  than  Maddox,  as  applied  to  each 
respectively.     When  the  petty  jury  cannot  say  whether  Tillotson 
or  Maddox  were  the  co-conspirator,  surely  the  co^conspirator  is 
unknown.     The  gist  of  the  offence  is  the  conspiracy.    The  finding 
of  the  grand  jury  is  separate  as  to  each,  and  in  principle  their  trial 
must  be  considered  as  the  trial  of  each.     If  Tillotson  and  Maddox 
had  been  tried  first,  their  acquittal  or  conviction  could  not  have 
been  made  evidence  against  Thompson.     R  v.  Kinnersky  (I  Stra. 
193);  Reff.  v.  Heme  (cited,  ibid.  195.)     In  considering  the  case  of 
Thompson,  the  acquittal  of  the  others  ought  no  more  to  be  regarded 
than  if  they  had  been  tried  separately.     The  finding  of  the  petty 
jury  is  equivalent  to  this — "we  cannot  say  which  of  the  two 
defendants,  Tillotson  or  Maddox,  is  guilty," — it  does  not  mean 
*^  we  find  that  both  of  them  are  innocent."    (They  referred  also  to 
Bex  V.  Bushy  R.  &  R.  272.) 

Murphyy  Serjt.,  Cowlina,  and  H.  Hill  in  support  of  the  rule. — 
1.  All  offences  against  tne  customs  are  creatures  of  the  statute 
law,  and  depend  entirely  upon  it,  and  therefore,  the  limitation 
cannot  be  got  rid  of  by  investing  a  statutable  offence  with  a  com- 
mon law  character.  The  words  in  sect.  120  are  not  *^  indictments" 
upon  the  statute,  but  "indictments"  generally.  The  other  words 
in  the  section,  with  reference  to  the  courts  at  Westminster,  apply 
only  to  "  suits  or  informations."  Then  the  repeal  of  the  statute 
destroys  everything  of  which  the  statute  must  be  the  basis.  Not 
every  conspiracy  is  indictable ;  but  a  conspiracy  to  do  an  unlawful 
act  is  undoubtedly  so.  The  only  unlawful  act  suggested  was  made 
unlawful  by  the  statute,  and  the  statute  being  repealed,  the 
illegality  of  that  act  ceases,  and  so  the  indictable  character  of  the 
conspiracy.  2.  The  acquittal  of  two  of  the  defendants  enures, 
under  the  circumstances,  to  the  acquittal  of  all.  If  Thompson, 
Tillotson,  and  Maddox  only  had  been  indicted,  without  the  men- 
tion of  divers  unknown  persons,  it  would  as  plainly  follow  that  the 
acquittal  of  two  of  a  charge  of  conspiracy  wrought  the  acquittal 
of  all,  as  that  the  acquittal  of  one  has  that  effect  when  two  only 
are  charged.  The  words  "divers  other  persons"  mean  "other 
than "  those  mentioned  before,  because  Thompson,  Tillotson,  and 
Maddox  are  persons  known  to  the  grand  jury,  and  the  **  other 
persons"  mentioned  in  the  indictment  are  declared  to  be  unknown 
to  them.  An  alternative  verdict,  such  as  that  Thompson  conspired 
with  Tillotson  or  with  Maddox,  would  be  wholly  unprecedented. 
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and  had  in  law.    {Rex  v.  Pywell,  1  Stark.  402^  was  also  mentioned 
by  them.) 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  first  objection 
cannot  be  supported.  If  we  look  to  the  plain  language  employed 
by  sect.  120  of  the  stat  3  &  4  Will.  4,  c.  53^  we  see  that  it  cannot 
embrace  indictments  found  at  a  Court  of  Oyer  and  Terminer  at  coM^racu^ 
the  assizes^  but  is  confined  to  indictments  found  in  this  court  at  /fK^ictmmi— 
Westminster.  This  indictment  was  not  so  found,  but  was  found  Siafcite. 
at  the  assizes  at  Lancaster.  It  is  suggested  that  the  words  of 
sect.  120  may  be  taken  distributively,  and  may  mean  ^' suits  or 
informations  exhibited  in  any  of  His  Majesty's  Courts  of  Kecord 
at  Westminster,"  and  indictments  wheresoever  found.  But  I 
think  a  reference  to  sects.  75  and  112,  shows  that  a  more  limited 
construction  was  intended.  The  argument  as  to  the  repeal  of  the 
statute  cannot  prevail.  A  conspiracy  is  an  o£fence  at  common  law, 
consummated  as  soon  as  it  is  entered  into.  Here,  at  the  time  of 
the  conspiracy,  the  Queen  was  of  right  entitled  to  the  duties  in 
req)ect  of  which  it  was  entered  into.  The  second  objection,  how- 
ever, seems  to  me  to  be  insuperable.  We  must  take  it  upon  the 
evidence  as  the  same  thing  as  if  the  indictment  had  been  against 
the  three  defendants,  and  no  evidence  had  been  offered  except 
against  them.  If,  then,  the  verdict  had  been  against  Thompson, 
and  in  favour  of  Tillotson  and  Maddox,  it  could  not  have  Ibeen 
supported.  It  is  allowed  that  if  there  be  an  indictment  against 
two  for  conspiracy,  and  one  be  acquitted,  the  other  must  be 
acquitted  likewise.  I  cannot  distinguish  that  case  and  the  pre- 
sent, for  the  jury,  in  point  of  fact,  declare  that  the  two  fast- 
named  defendants  did  not  conspire  with  the  first,  and,  if  so,  he 
could  not  conspire  with  them.  The  only  mode  in  which  it  struck 
me  that  the  verdict  could  be  supported  was,  as  a  finding,  that 
Thompson  conspired  with  either  Tillotson  or  Maddox.  But  I  am 
satisfied  that  an  indictment  in  those  terms  would  be  contrary  to 
law,  and  a  verdict  equally  so.  The  expression  ^^  divers  others  to 
the  jury  unknown'^  cannot  include  Tillotson  nor  Maddox.  Neither 
the  grand  jury  nor  the  petty  jury  could  have  intended  that 

Patteson,  J. — I  quite  agree.  I  hardly  know  to  what  the  word 
'^indictments,"  in  sect.  120,  does  refer,  but  probably  it  means  the 
same  as  the  indictment  preferred  by  the  Attorney-General,  spoken 
of  in  sect.  112.  At  all  events,  sect.  120  is  confined  to  proceedings 
in  the  Superior  Courts  at  Westminster.  Upon  the  other  point,  I 
am  of  opinion  that  Thompson  could  not,  upon  the  evidence,  have 
been  convicted  of  conspiring  with  persons  unknown,  the  same 
being  other  than  Tillotson  or  Maddox.  The  evidence  was  applied 
only  to  the  three  persons  named,  and  failing  as  to  two  of  tnem  it 
fails  altogether.  There  would  otherwise  be  a  contradiction  in  the 
verdict,  for  a  conspiracy  implies  mutual  consent  and  agreement. 
Hie  indictment  would  have  been  proved  if  it  had  charged 
simply  that  Thompson  conspired  with  certain  persons  to  the 
jurors  unknown. 

Coleridge,  J. — I  am  of  the  same  opinion  upon  both  points. 
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BB(fc  Upon  tbe  first  it  is  sufficient  to  say  that  this  charge  is  not  within 

V.  the  words  of  sect.  120,  either  as  to  the  court  in  which  it  is  pre* 

Thompson  fgired^  or  the  matter  of  the  charge  itself.    Upon  the  other  point, 

I  think  you  must  read  this  indictment,  giving  to  ordinary  language 

1851.  its  ordinary  meaning.     It  imports  that  each  defendant  conspired 

cw^^ww—  ^^*^  ^^®  ^^^  *"^^  ^'^^^  some  others  who  are  unknown.  What 
Indictment^  amouut  of  evidence  would  suffice  for  separate  trials  of  these  per- 
Statute.  gQxi3  ig  wholly  immaterial.  The  jury  find  that  neither  Tillotson 
nor  Maddox  was  guilty  with  Thompson,  and  there  was  no  evidence 
against  anybody  else.  Upon  ordinary  principles  that  is  an  acquittal 
of  Thompson.  The  difficulty  is,  because  of  the  reason  assigned 
by  the  jury  for  the  acquittal.  But,  in  point  of  fact,  they  are 
acquitted  with  all  the  legal  consequences  of  an  acquittal,  and 
Thompson,  standing  alone,  cannot  be  convicted  of  conspiracy. 

Erlb,  J. — ^Upon  the  second  point  I  differ  with  the  rest  of  the 
court.  It  is  clearly  conceded  that  the  defendant  Thompson  was 
shown  to  be  actually  guilty  of  the  offenjce  in  respect  of  which  he 
was  indicted.  Then,  is  that  offence  comprised  in  the  terms  of  the 
indictment  upon  which  he  was  tried?  The  language  of  the 
indictment  must  be  tried  by  the  rules  of  pleading,  not  by  the 
common  interpretation  put  upon  ordinary  language.  There  is  a 
conventional  meaning  attached,  for  pleading  purposes,  to  a  variety 
of  allegations  of  time,  value,  and  the  like,  in  every  indictment, 
which  is  wholly  different  from  the  meaning  which  would  belong 
to  the  same  expressions  in  the  language  of  ordinary  life.  Where 
an  offence  charged  upon  several  is  of  such  a  nature  that  one  may 
be  guilty,  and  the  others — some  or  all  of  them — not  guilty,  the 
matter  must  be  considered  as  to  each  as  if  he  were  indicted  alone. 
And  further,  with  reference  to  each,  though  the  same  offence 
may  be  charged  in  an  indictment  in  a  variety  of  ways  in  various 
counts,  and  with  attendant  circumstances  of  more  or  less  aggra* 
vation,  if  the  offence  of  which  the  defendant  is  proved  to  be 
guilty  be  included  in  the  matter  charged,  the  defendant  may  be 
found  guilty  without  the  circumstances  of  aggravation,  and  in 
any  one  of  the  forms  included  in  the  indictment.  The  present 
indictment  includes  a  charge  of  conspiracy  in  a  variety  of  forms. 
It  imputes  that  Thompson  conspired  with  Tillotson ;  that  he  con- 
spired with  Maddox ;  that  he  conspired  with  an  unknown  person. 
K  any  of  those  alternatives  be  proved,  the  indictment  is  sustained 
as  against  him.  The  judge  ought  to  sum  up  the  evidence,  and 
take  the  opinion  of  the  jury  upon  each  by  itself.  Did  Thompson 
conspire  to  do  the  matters  here  complained  of?  The  jury  say  that 
he  did.  Did  he  conspire  with  Maddox  or  with  Tillotson  ?  The 
jury  answer,  **  we  cannot  say :  we  are  sure  he  conspired  with  one 
of  them."  Then  he  conspired  with  a  person  unknown.  The  per- 
son is  as  much  unknown  when  the  jury  cannot  pronounce  upon  an 
alternative  of  this  kind,  as  when  they  have  no  idea  whatever  of 
who  the  second  conspirator  is.  They  may  well  say,  in  such  a  state 
of  doubt  between  two  offenders,  that  the  actual  offender  is  un- 
known to  them.     I  think  it  would  be  a  violation  of  the  rules  of 
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pleading  to  strain  the  words  here  employed  to  their  strict  meaning        Bbo. 
in  an   ordinary  grammatical  sense^  and  as  we  are  occasionally    fg^^^.g^ 
compelled  to  defeat  justice  by  adhering  to  the  rules  of  pleading,  it  aiii>  othbbs. 

would  be  satisfactory  to  my  mind  that  justice  shoula  sometimes        

be  assisted  by  a  simikr  adherence.  ^J^ 

Bltk  absolute.         Conspiracy-' 

ImdictmmU — 
StaHUe. 


COURT  OF  QUEEN'S  BENCH. 
May  7,  1851. 


Reg.  v.  Dale. 

Recognizances  io  keep  the  peace — Names  of  justices — Initial  letters — 

Sci.  fa.  against  security, 

A  writ  of  sci.  fa.  upon  a  recognizance  of  the  peace  described  the  justices 

by  the  initial  letters  of  their  Christian  names : 
Heldj  upon  demurrery  that  the  writ  was  good. 

SCL  FA.  upon  a  recognizance  of  the  peace  amunst  the  defen- 
dant, who  was  one  of  the  bail.  The  writ  sdleged  the  recog- 
nizance to  have  been  acknowledged  before  ^^Lee  Townshend, 
Esq.  and  J.  H.  Harper,  Esq./'  two  justices  of  Cheshire. 

Demurrer. 

Colcj  in  support  of  the  demurrer. — 1.  The  writ  ought  to  show 
that  the  24th  and  25th  rules  of  practice  on  the  Crown  side,  made 
by  the  judges  of  this  court  pursuant  to  6  Vict.  c.  20  (see  Coroners 
Crown  Office  Forms,  p.  6%  have  been  complied  with.  2.  The 
names  of  the  justices  are  not  sufficiently  set  out.  It  has  been 
held  that  a  single  vowel  may  be  a  name,  but  that  a  consonant 
cannot :  {Lomax  v.  Landellsy  6  C.  B.  577  ;  Miller  v.  Ifey,  3  Ex.  14.) 
[Erle,  J. —  Are  all  legal  proceedings  void  if  a  Christian  name  is 
imperfectly  written  ?  I  tlnnk  I  have  often  seen,  in  commissions  of 
oyer  and  terminer,  the  Christian  names  of  the  commissioners 
desiCTated  by  initials  only.  These  justices  may  be  so  designated 
in  the  commission  of  the  peace.]  It  is  not  necessary  to  say  that 
the  recc^nizance  is  void ;  but,  in  pleading  it,  either  the  names 
ought  to  be  set  forth  fiilly,  or  an  excuse  for  not  doing  so  alleged. 

Asplandy  contrsl,  was  not  called  upon. 

Lord  Campbell^  C.  J. — I  think  that  there  is  nothing  in  either 
point.     No  authority  has  been  cited  for  the  position  that  the  com- 
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Rko.       pliance  with  certain  rules  of  practice  must  be  stated  in  the  writ; 
jJ^'         and  as  to  the  names  of  the  magistrates,  it  is  said  that  they  are 

described  by  initial  letters ;    but  I  do  not  know  that  they  are 

1851.  initials  ;  it  may  be  Mn  Hs^rper's  proper  baptismal  name.  I  do 
Recognizance^  uot  think  that  the  objections  taken  by  special  demurrer  to  decla^ 
Practice,  rations  upon  bills  of  exchange  apply  to  a  case  like  this;  but 
I  must  say  that  I  cannot  at  all  acquiesce  in  the  distinction  which 
has  been  drawn  between  vowels  and  consonants.  I  allow  that 
a  single  vowel  may  be  a  name ;  but  why  may  not  a  consonant 
also?  Indeed,  I  have  just  been  informed  by  a  gentleman,  on 
whose  accuracy  I  place  the  most  implicit  reliance,  that  he  knows 
a  lady  who  was  baptized  by  the  name  of  D. 

Patteson,  J. — I  have  heard  no  authority  for  saying  that  a 
recognizance  in  this  form  would  not  be  good. 
WiGHTMAN  and  Erle,  JJ.,  concurred. 

Judgment  for  t/ie  Crown, 


COURT  OF  QUEEN'S  BENCH. 
Mat/  7,  1851. 
Reg.  v.  Thomas  Pocock  and  others. 

Manslaughter — Trustees  of  road, 

A  coroner^s  inquisition  alleged  that  the  defendants  were  trustees  of  a  road 
under  an  act  of  Parliament,  and  that  it  was  their  duty  to  contract  for 
the  reparation  of  that  road;  that  they  feloniously  did  tieglect  and  omit 
to  contract  for  the  reparation  thereof  whereby  the  same  became  very 
ruinouSy  miry,  ^v.,  and  a  cart,  which  the  deceased  was  driving  along  the 
roady  went  into  a  hole,  and  the  deceased,  being  thrown  out,  sustained 
injuries  of  which  he  afterwards  died: 

Held,  bad,  for  not  showing  any  such  neglect  of  duty  as  could  render  the 
trustees  guilty  of  manslaughter, 

THIS  was  a  rule  to  quash  a  coroner's  inquisition  which  had 
been  removed  into  this  court  by  certiorari.  The  inquisition 
alleged  that  the  defendants  were  the  trustees  of  a  public  road 
under  an  act  of  Parliament ;  that  it  was  their  duty  to  contract 
for  the  due  reparation  of  the  said  road ;  that  they  feloniously  did 
neglect  and  omit  to  contract  for  the  repair  of  the  same,  whereby 
it  became  very  miry,  ruinous,  deep,  broken,  and  in  great  decay ; 
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and  that  a  cart,  which  the  deceased  was  driving  along  the  road,        Reo. 
fell  into  a  hole  in  the  road,  and  by  reason  thereof  the  deceased      „  ^^ 
was  thrown  out,  and  sustained  the  injuries  of  which  he  afterwards  ^nd  othbra. 
died  

Charnock  showed  cause. — This  case  is  not  distinguishable  from        ^^^^- 
those  of  persons  who  have  the  charge  of  machinery  at  mines,  of  Marulaugfuer 
signals,  or  locomotives  on  railways,  and  the  like ;  and  there  are  —Trmtee*  of 
many  precedents  of  indictments  for  manslaughter  in  such  cases     ^«»^P**e- 
where  death  has  been  occasioned  by  a  neglect  of  duty  on  the  part 
of  the  persons  so  intrusted :  (72.  v.  Barrett^  2  Car.  &  K.  343  ;  R, 
V.  Hamesy  ib.y  368 ;  R,  v.  Gregory ^  5  B.  &  Ad.  556.)   Here  a  public 
duty  was  cast  upon  the  trustees,  and  they  were  authorized  to 
raise  money  by  rates  for  the  purpose ;  and  if  their  neglect  of  duty 
has  caused  the  death  of  another,  they  are  guilty  of  manslaughter. 

HayeSy  contr&,  was  npt  called  upon. 

Lord  Campbell,  C.  J. — The  cases  cited  show  a  personal 
duty,  the  neglect  of  which  has  directly  caused  death ;  and,  no 
doubt,  where  that  is  the  case,  a  conviction  of  manslaughter  is 
right.  But  how  do  those  apply  to  trustees  of  a  highway  ?  How 
can  it  be  said  that  their  omission  to  raise  a  rate,  or  to  contract  for 
the  reparation  of  the  road,  directly  causes  the  death  ?  If  so,  the 
surveyors  or  the  inhabitants  of  the  parish  would  be  equally  guilty 
of  manslaughter ;  for  the  law  casts  upon  them  the  duty  of  keeping 
the  roads  in  repair.  To  uphold  this  inquisition  would  be  to  extend 
the  criminal  law  in  a  most  alarming  manner,  for  which  there  is  no 
prindiple  or  precedent. 

Patteson,  J. — This  is  really  too  extravagant. 

WiGHTMAN,  J.  concurred. 

Erle,  J. —  In  all  the  cases  of  indictment  for  manslaughter, 
where  the  death  has  been  occasioned  by  omission  to  discharge  a 
duty^  it  will  be  found  that  the  duty  was  one  connected  with  life, 
so  that  the  ordinary  consequence  of  neglecting  it  would  be  death. 
Such  are  the  cases  of  machinery  at  mines,  of  engine-drivers,  or 
tJie  omission  to  supply  food  to  helpless  infants. 

Inquisition  quashed. 


174  CRIMINAL  LAW  CAS£8. 


COURT  OF  QUEEN'S  BENCH. 


May  7,  1851. 
Reg.  v.  Charlbsworth.  (a) 

Highway — Obstruction  — Limited  dedication  —  Reservation  cf  right  to 

cross  public  road  loith  tram-roads, 

A  ptihlie  turnpike  road,  which  went  over  the  property  o^  a  large  pit 
owner,  was  crossed  by  tram-roads  leading  to  the  pits.  As  pits  were 
opened  on  one  side  of  the  road,  tram-roads  leading  to  and  from  the 
pits  had  always  for  many  years  been  made  across  the  road.  They 
were  let  into  a  groove  in  the  road,  so  that  the  highest  part  of  the  tram- 
road  was  on  a  level  with  the  turnpike  road.  By  the  Turnpike  Act, 
the  trustees  of  the  road  had  power  to  grant  licences  for  these  tram- 
roads.     Upon  an  indictment  for  obstructing  the  road : 

Held,  that  the  tram-roads  were  an  obstruction,  and  that  there  could  not 
be  a  dedication  to  the  public  with  a  reservation  by  the  owner  of  the 
soil  of  the  power  to  make  as  many  of  such  tram-roads  as  he  s/wuld 
think  right  for  the  convenient  use  of  his  property. 

INDICTMENT  for  obstructing  a  public  highway,  tried  before 
Cresswell,  J.,  at  York,  when  a  verdict  was  taken  for  the 
Crown,  subject  to  a  case.  It  appecured  that  the  highway  in  ques- 
tion was  a  turnpike  road,  under  the  management  of  trustees 
appointed  by  a  local  act;  that  it  went  over  the  property  of  Lord 
Stourton,  who  was  the  owner  of  many  coal-pits  on  the  west  side 
of  the  road«  For  the  convenience  of  conveying  the  coal  from 
those  pits,  tram-roads  had  been  laid  down  across  the  turnpike 
road ;  and  for  many  years,  as  often  as  a  pit  was  opened,  a  new 
tram-road  was  laid  down.  The  tram-roads  were  sunk  in  a  groove 
in  the  road,  so  that  the  highest  part  of  the  tram-road  was  on  a 
level  with  the  turnpike  road.  By  their  act  of  Parliament,  the 
trustees  of  the  turnpike  road  had  power  to  grant  licences  for  the 
formation  of  these  tram-roads  across  the  turnpike  road;  but  no 
licence  had  been  obtained  for  the  formation  of  the  tram-road 
which  was  the  subject  of  the  present  indictment. 

Tomlinson  appeared  for  the  Crown,  but  the  court  called  upon 
Hardy^  contr4. — There  was  no  such  obstruction  to  the  highway 
as  amounts  to  an  indictable  nuisance.  The  tram-road  presents  no 
obstacle  to  the  passage  of  vehicles  along  the  road :  {R.  v.  Tindall, 
6  Ad.  &  Ell.  143 ;  Reg.  v.  Russell,  6  B.  &  C.  566 ;  Reg.  v.  fPard, 
4   Ad.    &   Ell.   384.)       2.    The  evidence  shows  that  there  has 

(a)  See  also  R.  v.  Betts,  15  L.  T.  182. 
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only  been  a  partial  and  limited  dedication  of  this  road  to  the 

Eablic.  These  tram-roads  have  always  been  made  as  often  as  pits 
ave  been  opened ;  and  it  must  be  taken  that^  in  dedicating  the 
road  to  the  public,  he  reserved  a  right  of  way  for  the  carriage  of 
his  coals  from  the  west  side  across  the  road;  and  if  so,  he  is 
entitled  to  carry  them  across  in  the  most  convenient  mode :  (A  v. 
Chorlej/y  12  Q.  B.  Rep.  515;  Dand  v.  KingscotCj  6  Mee.  &  W. 
174 ;  Marquis  of  Stafford  v.  Coyney^  7  B.  C.  257.  (b) 

Lord  Campbell,  C.  J. — I  do  not  think  that  Mr.  Hardy  has 
succeeded  in  showing  any  ground  why  this  prosecution  should  not 
be  sustained.  First,  he  says  that  there  is  no  obstruction.  Now, 
I  do  not  lay  any  stress  upon  the  obstruction  occasioned  in  the 
making  of  these  tram-roads,  because  that  is  not  charged  in  the 
indictment ;  but  taking  the  description  of  them  from  the  case,  I 
cannot  help  saying  that  they  must  necessarily  lead  to  some  incon- 
venience to  travellers  passing  along  that  road ;  and,  in  my  opinion, 
they  do  constitute  an  indictable  nuisance.  But  then  it  is  sug- 
gested that  the  owner  of  the  soil  has  reserved  to  himself  a  right 
to  make  as  many  of  these  tram-roads  across  the  highway  as 
he  likes,  for  the  convenient  use  and  enjoyment  of  his  own  pro- 
perty; but  no  authority  has  been  citea  for  the  position  that  a 
dedication  of  a  highway  may  be  accompanied  by  so  large  a  reser- 
vation as  that;  and  I  think  it  cannot.  I  hope  that  no  incon- 
venience will  result  from  our  decision ;  because  the  trustees  have 
a  right  to  grant  licenses  for  the  purpose,  whenever  such  license 
ou^t  to  be  granted. 

I^ATTESON,  J. — I  cannot  doubt  that  the  road  must  to  some 
extent  be  rendered  less  safe  for  passengers  upon  it  by  these  tram- 
roads  ;  and  as  to  the  other  point,  how  can  there  be  a  reservation 
so  large  as  that  which  is  suggested — a  reservation  of  a  right  to 
cross  the  road,  not  confined  to  any  particular  places,  but  wherever 
and  as  often  as  he  finds  convenient  for  the  use  of  his  property.  If 
the  tram-road  had  been  made  by  the  licence  of  the  trustees,  it 
may  be  doubtful  whether  an  indictment  could  be  sustained ;  but 
the  trustees  may  not  only  grant  a  licence  for  the  tram-roads,  but 
require  their  removal,  and  a  penalty  is  imposed  for  not  removing 
them  when  required. 

WiGHTMAN,  J.,  concurred. 

Erle,  J. — I  am  only  desirous  of  confining  my  judgment  to 
this  case.  If,  in  fact,  these  tram-roads  are  no  nuisance  to  the 
hic^hway^  that  ought  to  have  been  found  in  the  case. 

Judgment  for  the  Crown. 


Rbo. 

V. 

Chaklbs- 

WORTH 
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(b)  Bnt  see  R,  y.  Leahe,  5h,k  Ad.  469. 
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OXFORD  CIRCUIT. 

Berkshire  Spring  Assizes,  1851, 

Abingdon^  February  28. 

(Before  Patteson,  J.) 

Reg.  r.  May  and  Darling,  (a) 

Indictment — Assaulting  gamekeepers — Stai,  9,  Geo,  4,  c.  69,  s$,  2  and  9. 

A  count  for  assaulting  a  gamekeeper  under  the  stat,  9.  Geo.  4,  c.  69, 
s,  2y  alleged  thai  the  defendants^  with  other  persons  to  the  number  of 
three  and  more^  entered  by  night  a  certain  close^  with  guns  and  other 
offensive  weapons,  for  the  purpose  of  taking  and  destroying  game^  and 
then  proceeded  to  allege  that  the  defendants  being  then  and  there  in 
the  said  land,  were  found  by  one  H,  5.,  the  servant  of  one  B,  W.  W.^ 
and  there  with  the  said  guns  assaulted  and  beat  the  said  H.  S.,  ^c. 

Held,  that  the  count  was  defective  for  not  alleging  that  the  defendants 
were  in  the  close  armed  ufith  guns,  ^c,  according  to  the  language  of 
the  9th  section  of  the  statute, 

Semble,  that  in  an  indictment  under  the  9th  section,  which  makes  it  a 
misdemeanor  if  any  persons  to  the  number  of  three  or  more  together, 
shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open  or 
inclosed,  for  the  purpose  of  taking  or  destroying  game  or  rabbit,  any 
of  such  persons  being  armed,  8fc,,  it  is  sufficient  to  allege  that  tlie 
defendants  ''unlawfully"  entered,  without  alleging  the  particular  facts 
which  rendered  the  entry  unlawful, 

Semble,  that  the  allegation  that  the  defendants  entered  for  the  purpose 
of  taking  or  destroying  game  is  sufficient,  without  specifying  the 
particular  description  of  game. 

An  indictment  under  the  9  Geo*  4,  c,  69,  s,  8,  alleged  that  the  defen^ 
dants  on  the  1 5th  day  of  December,  1850,  at  the  parish  of  F,,  in  the 
county  of  B,,  ''  about  the  hour  of  six  in  the  night  of  the  same  day,  being 
then  and  there  respectively  armed  with  guns  and  other  offensive 
weapons,  did  then  and  there  together  by  night  as  aforesaid,  and 
armed  ca  aforesaid,  unlawfully  enter  certain  land  called  O.  C.  there 
situate,  and  were  then  and  there  by  night  as  aforesaid,  and  armed  as 
cforesaid,  together  unlawfully  in  the  said  land  for  the  purpose  then 
AND  THERE  of  taking  and  destroying  game,^*  Queiy,  whether  the 
words  ^^then  and  there"  last-mentioned  amounted  to  an  allegation 
that  the  defendants  were  then  on  the  land  for  the  purpose  of  taking 
game  bj  night,  and  whether,  if  not,  an  express  averment  to  that  effect 
was  necessary  f 

Held  also,  per  Patteson,  J.,  that  in  order  to  support  a  conviction  under 
this  indictment,  the  evidence  must  show  that  all  the  three  men  actually 
entered  the  coppice,  and  that  a  constructive  entering  was  insufficient, 

THE  prisoners  were  indicted  for  night  poaching,  and  also  for  an 
assault  on  a  gamekeeper. 
The  1st  count  of  the  indictment  was  under  the  statute  9  Geo.  4, 


(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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c  69,  8.  9^  and  alleged  that  the  defendants,  together  with  others       Bbo. 
to  the  number  of  three  and  more,  on  the  15th  day  of  December,        ^^ 
1850,  at  the  parish  of  Fawley,  in  the  county  of  Berkshire^  **  about  ^p  Dabliho. 

the  hour  of  eix  in  the  night  of  the  same  day,  being  then  and  there        

respectively  armed  with  guns  and  other  offensive  weapons,  did        ^^• 
then  and  there  together  by  night  as  aforesaid,  and  armed  as  afore-  indietmau^ 
said,  unlawfully  enter  certain  land  called  Oakley  Coppice  there      Aaaadt, 
situate,  and  were  then  and  there,  by  night  as  aforesaid,  and  armed 
as  aforesaid,  t<^ether  unlawfully  in  the  said  land  for  the  purpose 
then  and  there  of  taking  and  destroying  game  against  the  form  of 
the  statute,"  &c. 

The  second  count  was  as  follows : — **  And  the  jurors  aforesaid, 
&a,  present  that  the  said  Henry  May  and  Richard  Darling,  late, 
&a,  t<^ether  with  divers  other  persons  to  the  number  of  thi*ee  and 
more  to  the  jurors  aforesaid  unknown,  on  the  15th  day  of  Decem- 
ber, 1850,  at  the  parish  aforesaid,  in  the  county  aforesaid,  about 
the  hour  of  six  in  the  night  of  the  same  day,  with  guns  and  other 
offensive  weapons,  did  then  and  there  together  enter  certain  land 
called  Oaklev  Coppice  there  situate,  for  the  purj^ose  then  and  there 
of  taking  and  destroying  game ;  and  that  the  said  Henry  May  and 
Kichard  Darling  were  then  and  there  in  the  said  land  by  night  as 
aforesaid,  by  one  Henry  Edward  Skelton,  the  servant  of  one 
Bartholomew  Wroughton,  then  being  the  owner  of  the  said  close, 
the  said  Henry  Edward  Skelton  then  and  there  having  lawful 
aathority  to  seize  and  apprehend  the  said  Henry  May  and  Bichard 
Darling,  found,  and  that  the  said  Henry  May  and  Bichard  Darling 
with  the  guns  aforesaid  which  they  the  said  Henry  May  and 
Bichard  Darling  then  and  there  respectively  in  their  hands 
respectively  hel^  did  then  and  there  unlawfully  assault,  and  beat, 
and  offer  violence  towards  the  said  Henry  Edward  Skelton,  the 
said  H.  E.  S.,  then  and  there  being  lawfully  authorized  to  seize  and 
apprehend  the  said  Henry  May  and  Bichard  Darling,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  &c. 

There  were  two  other  counts  (3rd  and  4th)  in  the  indictment, 
similar  to  the  1st  and  2nd,  but  describing  the  close  by  the  name 
of  the  occupier. 

At  the  commencement  of  the  trial, 

P.  AtMahon  (for  the  defendants)  objected  to  the  1st  and  3rd 
counts  on  several  grounds.  First,  that  they  did  not  particularize 
how  the  entry  of  the  defendants  on  the  land  was  unlawful. 
The  question  whether  the  entry  was  lawful  or  unlawful  depended 
upon  particular  facts  which  should  have  been  averred,  as,  that  the 
entry  was  without  the  license  of  or  was  against  the  consent  of  the 
party  entitled  to  grant  it.  It  was  insufficient  merely  to  allege 
that  the  defendants  entered  unlawfully,  as  that  in  effect  left  a 
question  of  law  for  the  decision  of  the  jury.  He  also  objected 
that  the  particular  kind  of  game  which  the  defendants  were  alleged 
to  be  in  pursuit  of  should  be  specified.  The  statute  mentioned 
^^game  or  rabbi ts**  but  game  was  nomen  coUectivum^  and  sect.  13 
of  the  9  Gea  4,  c.  69,  enacted  that  the  word  game  shall  be  deemed 

VOL.  V.  N 
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Rbo.       to  include  hares,  pheasants^  mrtridgeSy  grouse,  heath  or  moor  game, 

^'  black  game  and  bustards.     The  indictment  should  have  mentioned 

AHD  DaIuho.  whether  hares,  pheasants  or  partridges,  &a,  were  the  objects  of  the 

defendants.     A  third  objection  was,  that  the  above  counts  did  not 

^^-  aver  that  the  defendants  were  on  the  land  for  the  purpose  of 
Indictment^  taking  and  destroying  game  by  night.  The  indictment  stated 
AssauU,  that  the  defendants  ^^  were  then  and  there  by  night  as  aforesaid 
and  armed  as  aforesaid,  together  unlawfully  in  the  said  land  for  the 
purpose  then  and  there  of  taking  and  destroying  game.  He  con- 
tended that  the  words  then  and  there  merely  referred  to  the  day 
and  year  and  the  particular  close  or  land  previously  mentioned, 
and  that  the  word  "  then  "  did  not  include  the  hour  of  the  night 
or  night  at  alL  It  was  evident  that  it  was  so  limited  in  the  pre- 
vious parts  of  the  count,  for  the  words  **  by  night "  were  intro- 
duced after  "then  and  there.'*  If  not  included  in  the  word  **  there" 
in  one  part  of  the  indictment  and  therefore  a  necessary  addition,  it 
could  not  be  said  to  be  so  included  here. 

Patteson,  J.,  expressed  an  opinion  that  the  two  first  objec- 
tions as  to  particularizing  the  unlawM  means,  and  specifying  the 
description  of  game  coula  not  be  suppported  in  arrest  of  judgment, 
but  thought  the  last  objection  worthy  consideration.  He  would 
not,  however,  discuss  the  matter  further  now,  but  would  reserve 
the  whole  of  the  objections  for  the  Court  of  Criminal  Appeal,  if 
such  a  course  became  necessary. 
The  trial  then  proceeded. 
At  the  close  of  the  case  for  the  prosection, 
Z'.  WMahon^  for  the  defendants,  submitted  that  the  2nd  and 
4th  counts  of  the  indictments  for  the  assault  were  defective, 
and  did  not  allege  any  statutable  offence.  To  convict  of  an 
assault,  under  the  2nd  section  of  the  stat.  9  Greo.  4,  c.  69,  it 
was  necessary  that  the  defendants  should  at  the  time  be  in  the 
act  of  committing  an  offence  against  the  game  laws  by  night- 
poaching,  and  that  such  offence  should  be  duly  and  completely 
alleged.  In  this  case  it  was  evidently  intended  to  allege  that  the 
particular  offence  which  the  defendants  had  committed  at  the 
time  of  the  alleged  assault,  was  that  described  in  and  provided 
for  by  the  9th  section  of  the  act,  namely,  that  the  defendants  and 
others,  to  the  number  of  three  or  more,  entered  the  close  in 
question  armed  with  guns,  &a,  and  were  there  together  armed. 
The  language  of  the  section  (9  Geo.  4,  c.  69,  s.  9)  was,  *^  That  if 
any  persons,  to  the  number  of  three  or  more  together,  shall  by 
night  unlawfully  enter  or  be  in  any  land,  whether  open  or  inclosed, 
for  the  purpose  of  taking  or  destroying  game,  or  rabbits,  any  of 
such  persons  being  armed  with  any  gun,  cross-bow,  fire  arms, 
bludgeon,  or  any  other  offensive  weapon,  each  and  every  of  such 
persons  shall  be  guilty  of  a  misdemeanor,"  &c  The  being  armed 
was  of  the  essence  of  the  offence,  without  allegation  as  well  as 
proof  of  which,  an  indictment  on  the  count  itself  would  be  fatally 
defective ;  and  such  allegation  could  not  be  said  to  be  less  neces- 
sary where  the  offence  was  an  assault  committed  under  the  same 
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•gtatute,  and  to  support  which  it  was  necessaiy  to  prove  the  com-       Rsa 
plete  offence,  under  the  9th  section,  upon  wnich  tne  inducement        J'* 
was  evidently  framed.      Now,  the  count  omitted  to  state  the  and  Darloto. 

essential  fact  required  by  the  statute  that  the  defendants  entered        

and  were  in  the  close  armed,  and  consequently  it  did  not  allege        ^^^^' 
a  material  and  essential  fact.  indictmau^ 

Patteson,  J.,  after  looking  at  the  indictment,  said  the  fact      AssauU, 
appeared  to  be  as  stated,  and  inquired  what  answer  the  counsel 
for  the  prosecution  had  to  make  to  the  objection.     It  there  cer^ 
tainly  appeared  to  be  a  fatal  omission. 

Skinner,  for  the  prosecution,  admitted  the  force  of  the  objection, 
and  said,  under  the  circumstances,  (b)  he  should  abandon  the  2nd 
and  4th  counts,  and  rely  on  the  1st  and  3rd  coimts  for  night 
poaching. 

On  those  counts  the  evidence  was  that  the  gamekeeper  of  Mr. 
Bartholomew  Wroughton,  at  seven  o'clock  in  the  evening  of  the 
15th  of  December,  heard  a  shot  fired  in  the  direction  of  one  of  his 
master's  preserves,  called  Wells  Coppice,  in  Fawley  Woods,  and 
proceeded  towards  it,  but  hearing  another  shot  fired  in  the  direc- 
tion of  another  coppice,  called  Oakley  Coppice,  turned  towards  it, 
and  when  he  came  near  it,  saw  three  men,  the  prisoners,  and  a 
third  man  coming  along  a  field  by  the  side  of  a  public  pathway, 
within  a  few  yards  of  the  coppice,  and  as  though  coming  from  it. 
He  went  np  to  them.  A  struggle  ensued,  in  which  Darling  took 
no  part.  The  third  man  escaped,  and  May  was  captured ;  and 
near  the  scene  of  the  struggle,  five  pheasants,  recently  killed, 
were  found.  Darling  had  been  seen  about  an  hour  before 
walking  alone  along  a  public  pathway  in  the  direction  of  the 
Fawley  Woods. 

On  these  facts,  APMaJion  submitted  that  there  was  no  proof  that 
all  the  three  men  entered  into  the  coppice  named  in  the  indict- 
ment. One  micht  have  gone  in,  the  others  stopping  outside,  and 
that,  he  submitted,  would  not  constitute  the  offence  provided 
against  by  the  statute.  All  the  three  men  must  be  ccg^porally, 
and  not  merely  constructively  in  intendment  of  law,  present  in 
theplace  named  in  the  indictment.    He  was  then  stopped. 

His  Lordship  said  he  was  entirely  of  opinion  that  the  thr^e  men 
must  have  actually  entered  the  coppice  m  order  to  constitute  this 
offence.  This  subject  had  been  very  fully  and  learnedly  discussed 
in  a  well-known  note  to  Russell  on  Crimes,  by  an  eminent  member 
of  this  circuit,  and  in  the  views  there  expressed  he  entirely  con- 
curred, (c)  Indeed,  if  the  constructive  presence  were  alone  suffi- 
ce) The  defendant  May  had  heen  already  coavicted  on  an  indictment  for  wounding  Skdton 
with  an  intent  to  do  him  grievoos  bodily  hann. 

(c)  In  the  note  referred  to  by  the  learned  judge,  Mr.  Greayee  says,  ^  The  object  of  the  elanae 
was  to  protect  keepers  from  violence.  Now,  it  is  obTioas,  that  if  less  than  three  be  in  the 
dose,  there  is  less  danger  of  ▼iolenoe  than  if  three  be  in  it  If  three  be  in  the  dose,  they 
are  ready  to  assist  each  other  in  committing  violence.  If  some  be  oat  of  the  dose,  they  must 
get  into  the  close  before  they  are  in  a  position  to  commit  it,  and  in  some  cases  this  might  be 
impracticable.    Thos,  in  the  case  put  hy  the  very  learned  baron,  of  part  going  down  one  side 
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Reo.        cient  it  would  follow  that  if  three  men  went  out  to  poach,  and 

^'         each  entered  on  a  separate  piece  of  land,  each  of  the  three  would 

D^usc  ^^  ^^  three  different  places  at  the  same  time,  a  conclusion  which 

'  *  was  utterly  absurd.     The  question  had  been  recently  before  the 

1851.       judges,  and  a  majority  were  against  the  view  which  he  enter- 

TruUe^MfU^  taiucd,  (d)  but  he  was  so  satisfied  that  the  question  ought  to  be 

AstauU.      discussed  again,  that  if  it  should  become  necessary  in  this  case,  he 

would  reserve  it  for  the  Court  of  Criminal  Appeal.     He  would, 

therefore,  if  the  prisoners  should  be  found  guilty,  ask  the  jury  to 

of  a  hedge,  and  part  down  the  other,  the  hedge  might  be  so  stroDg  that  the  one  part  could  not 
get  throagh  it  to  assist  the  other  in  an  attack  upon  keepers,  and  many  siroilar  cases  might  bo 
pat.  As  to  the  words,  they  seem  strongly  to  indicate  that  there  mnst  be  an  entry  by  all  three, 
and  all  three  *  together.'  The  word  ^  together '  is  very  important  If  three  poachers  went  to 
a  wood  of  very  Iwrge  size,  and  each  entered  it  separately  at  far  distant  points,  they  would  have 
been  within  the  clanse  if  the  word  *  together  *  had  been  omitted.  Agam,  the  words  are  '  any 
of  snch  persons  being  armed.'  Suppose  that  the  one  that  entered  was  not  armed,  but  that  one 
of  the  oUiers  was,  then  if  it  were  held  that  the  offence  was  complete,  it  would  be  so  holding, 
although  no  person  armed  had  entered  the  land.  If  it  were  held  necessaiy  that  the  one  who 
entered  should  be  armed,  it  would  be  limiting  the  arming  to  one  particular  individual,  instead 
of  leaving  it  indefinite  which  was  armed.  Difficulties  would  also  arise  from  holding  the  entxy 
of  one  to  be  the  entry  of  alL  Suppose  three  poachers  went  out  with  the  common  dengn  oif 
taking  game  in  a  narrow  plantation,  and  the  fields  on  each  side  of  it,  and  that  one  went  up  the 
plantation,  and  one  up  each  adjacent  field,  all  being  near  enough  to  assist  in  killing  game, 
according  to  such  a  construction,  each  would  be  gmlty  of  three  distinct  offences;  in  other 
words,  idl  three  would  be  together  in  three  different  doses,  tmo  eademgm  tea^itre.  The 
instance  of  burglary  is  not  analogous,  because  that  offence  does  not  consist  in  an  entry  by 
*  three  or  more  together,*  but  by  one  person.  As  soon,  therefore,  as  an  entry  by  one  is  shown, 
the  crime  b  proved,  and  then  the  question  is,  whether  others  engaged  in  the  same  transaction 
were  principab  in  the  second  degree,  or  accessories.  Here  the  question  is,  whether  the  crime 
has  been  committed.  In  burglary,  and,  indeed,  in  most,  if  not  all,  common  law  offences,  where 
several  persons  are  present  at  the  commission  of  a  crime,  the  indictment  may  either  state  the 
facts,  according  to  thmr  legal  effect,  i.  e.,  that  all  committed  the  act,  or  as  they  occurred,  i,  e., 
that  one  did  the  aet,  and  that  the  others  were  present  aiding  and  assisUng.  If,  therefore,  the 
case  of  burglary  were  analogous,  an  Indictment  alleging  that  one  entered  the  field,  and  that  the 
others  were  present  uding  and  assbting,  ought  to  be  good;  and  yet  it  is  conceived  no  snch 
indictment  could  be  so  fbuned  as  to  give  effect  either  to  the  word  *  together,*  or  to  the  inde- 
finiteness  of  the  words  '  any  of  such  persons  being  armed.'  It  is  to  bo  observed  also,  that 
sect  2  only  authorizes  the  apprehension  of  those  who  are  *  fonnd  upon  any  land ;'  so  that  the 
persons  not  in  the  field  could  not  be  apprehended  under  that  section.  The  Game  Act,  1  &  2 
Will.  4,  c  ^,  s.  32,  which  applies  to  '  any  persons  to  the  number  of  five,  or  more,  fonnd  upon 
any  land  '  may  also  be  referred  to  as  showing  that  there  must  be  an  entry  by  all,  for  how  could 
it  be  said  that  finding  one  person  in  a  field,  with  four  in  the  adjoining  field,  was  finding  five 
together  in  the  field  where  the  one  was  found  ?  On  the  whole,  it  is  submitted  that,  unless  there 
has  been  a  bodily  entry  by  three  together,  the  offence  b  not  complete."  (1  Russell  on  Crimes, 
by  Greaves,  p.  476,  note,^ 

At  the  time  Mr.  Greaves  wrote  the  above  observations,  Mr.  Justice  Patteson  had  held  that  all 
parties  indicted  under  the  9th  section  must  have  been  actually  present  in  the  close:  (/2.  v. 
DonteUy  6  G.  &  P.  398;  and  MSS.  1  Greaves's  Russell  on  Crimes,  vol  1,  p.  476,  note.)  But 
Mr.  Baron  Alderson  had  subsequently  held  the  contrary  doctrine  on  two  occasions  {Rex  v. 
Puisey,  7  C.  &  P.  282 ;  Rex  v.  Lochettf  7  C.  &  P.  300),  considering  the  case  as  analogous 
in  this  respect  to  the  offence  of  burglary,  where  it  b  not  necessary  that  all  the  parties  should 
be  actually  in  the  house,  those  who  are  outside  assisting  being  equally  principals. 

In  jRe^.v.  Briiton  ^  Garod^  Essex  winter  assizes,  1843  (for  a  note  of  which  I  am  indebted 
to  my  learned  friend  Mr.  P.  M'Mahon),  the  above  case  being  cited,  Mr.  Justice  Erskine  said, 
though  he  had  great  respect  for  the  very  learned  Baron  (Alderson),  still  he  thought  there  was  no 
analogy  between  this  offence,  which  was  a  misdemeanor  and  burglary,  and  that  under  the 
ctatute  in  question  all  three  must  enter  bodily  on  the  land. — [J.  E.  D  ] 

id)  Reg.  v.  WMttaker,  3  Coz  Crim.  Cas.  50;  1  Den.  C  C.  310;  2  C.  &  K.  636. 
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BSLj  whether  they  were  of  opinion  that  all  the  three  men  entered        Rbo. 
bodily  into  the  coppice.  ''• 

APMahan  then  addressed  the  jury.  ^^,^  Daruuo. 

Verdict — Not  GniUy. 


1851. 


[Since  the  above  caae,  the  question  raised  in  it,  as  to  the  necessity  for  the  three  or  more 


persons  charged  with  entering  land  by  night  for  the  pnrpose  of  destroying  game,  being  together  *^*ctmeni 
in  the  game  identical  close  or  hmd,  has  b^n  brought  before  the  Court  of  Criminal  Appeal  {Reg,  Auam. 
T.  Uessdl  andothersj  Easter  Term,  1851,  seejMS^,  p.  188 ;  15  Jar.  434),  and  it  was  held  by  the 
ooort  (consisting  of  Lord  Campbell,  C.  J.,  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Piatt,  B.,  and 
Talfonrd,  J.)  that  such  actual  presence  was  not  necessaty.  The  judgment  of  the  court  did  not  pro- 
ceed upoo  the  ground  taken  in  the  previous  cases  on  this  subject,  namely,  that  all  parties  acting 
U^tber  and  in  adjoining  closes,  are  constructively  present  in  any  one  of  those  doses  ;  but  that 
under  the  words  of  the  statute  "  any  land  "  is  sufficient,  if  the  parties  be  unlawful!  v  on  any  land 
whether  in  the  occupation  of  the  same  or,  as  Lord  Campbell  expressed  it,  of  fifty  different 
penoDs,  if  they  were  all  at  that  time  of  the  same  company,  and  with  one  common  purpose  of 
dsstroyixig  game;  and  that  the  meaning  of  the  statute  is  that  if  all  three  persons  should  be  in 
one  GommcMi  party,  with  one  common  illegal  purpose  upon  any  land, — not  that  if  all  three 
should  be  on  the  same  land  together — the  offence  shall  be  complete. 

The  indictment  in  this  case  contained  a  count,  describing  the  land  as  in  the  occupation  of 
C.  Wn  and  not  by  name,  and  as  all  the  parties  were  seen  upon  land  in  the  occupation  of  C.  W., 
although  in  different  closes,  it  was  it  seems  upon  this  count  that  the  court  must  have  held  the 
conviction  to  be  rightly  founded. 

Notwithstanding  this  decision,  the  question  cannot  be  considered  as  settled.  The  case  was 
not  argued  by  counsel,  and  the  learned  judges  who  dissented  from  the  judgment  in  Reg,  v. 
WkiUakeT,  were  not  present  on  this  occasion. — J.  £.  D.] 


OXFOKD  CIRCUIT. 

Oxfordy  March  5,  1851. 

(Before  Patteson,  J.) 
Reg.  v.  Beecham.  (a) 

Larceny — Railway  tickets — Property  in. 

The  fraudulent  taking  of  a  railway  ticket  for  the  purpose  of  using  it  to 
travely  and  so  defrauding  the  Railway  Company,  is  larceny,  although 
the  ticket  wotUd,  if  used,  be  returned  to  the  company  at  the  end  of  the 
journey. 

THE  indictment  in  the  first  count  charged  the  prisoner  with 
the  larceny,  on  the  8th  of  February,  1851,  of  three  railway 
tickets  of  the  value  of  six  pounds  three  shillings,  and  three  pieces 
of  pasteboard  of  the  value  of  one  penny,  the  property  of  the 
London  and  North  Western  Railway  Company. 

(o)  Beported  by  J.  E.  Davis,  Esq.,  Barrister-at-lAw. 
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V. 
BOBINSOK. 

1850. 

Evident — 
Notice  to 
produce^ 


that  In  a  misdemeanor,  notice  served  on  the  defendant  would  be 
sufficient,  because,  when  a  prisoner  was  charged  with  such  an 
offence,  his  papers  were  not  taken  away  from  him  in  the  prison. 
But  the  charge  here  was  a  felony.  To  make  the  notice  of  any 
value,  the  person  on  whom  it  was  served  must  have  had  the  means 
of  acting  on  it.     Service  on  a  lunatic  would  not  be  sufficient. 

Pollock,  C.  J. — It  is  certainly  not  usual  in  civil  cases  to  give 
a  fresh  notice  after  the  postponement  of  a  trial  from  sitting  to 
sitting ;  and  I  can  see  no  difference  in  this  respect  between  civil 
cases  and  criminal  ones. 

Erle,  J. — I  think  also  that  the  service  for  the  first  session  is 
available  for  the  subsequent  one,  and  am  of  opinion  that  service 
on  the  prisoner  himself  is  sufficient.  Although  the  prisoner  was 
not  a  free  agent,  he  had  the  means  of  communicatmg  with  his 
legal  adviser  and  through  him  of  obtaining  the  document.  The 
argument  used  here  might  be  just  as  applicable  to  a  case  where 
the  notice  was  served  on  a  person  bed-ridden  or  incapable  of 
moving. 

Secondary  evidence  admitted, 

Clarkson  for  the  prosecution. 

Parry  for  the  defence. 


COURT  OF  CRIMINAL  APPEAL. 
April  26,  185L 

(Before  Lord  Campbell,  C.  J.,  Aldebson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfourd,  J.) 

Reg.  v.  Ford  and  others,  (a) 

Cross-examination  by  prisoner^ s  counsel — Use  of  deposition. 

The  counsel  for  a  prisoner^  on  cross-examining  a  witness  for  theprosecu* 
tioTiy  is  not  endded  to  put  the  deposition  of  the  witness  into  his  hand,  for 
the  purpose  of  refreshing  his  memory,  without  giving  it  in  evidence, 

THE  prisoners  were  tried  at  the  Staffordshire  Spring  Assizes 
for   1851,  before   C.  S.   Greaves,   Q.  C,  who  stated  the 
followinir 

°  CASE. 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling- 

(a)  Reported  by  A.  BrrnjcsToir,  Esq.,  Burister-at-Law. 
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Bbo. 

V. 

Ford 

▲XD  OTHSB8. 


1851. 
Praeiioe — 


house  of  Edward  JohnsoD,  and  steaUng  therefrom  two  hams.  It 
was  clearly  proved  that  the  burglary  had  been  committed  by  some 
person  or  persons,  and  that  a  lai]?e  and  small  ham  had  been  stolen. 
The  next  morning  but  one  after  the  burglary  Higginson  and 
M addock,  being  found  in  possession  of  the  large  ham  so  stolen, 
were  apprehended.  Maddock,  whilst  in  custody,  made  a  statement 
to  a  policeman,  in  consequence  of  which  the  policeman  went  with  Crou-exanma- 
Maddock  to  Ford,  and  asked  Ford  **  Where  the  hams  were  that  j^^TZ^ 
he  had  bought  of  Higginson  ?"  Ford,  at  the  time,  denied  having  ^^'^ 
nnj  hams;  but,  on  the  way  towards  his  house,  he  said  to  the 
p<^ceman^  ^  I  have  the  little  ham  at  home,  but  I  know  nothing 
at  all  about  the  big  ham."  The  policeman  added  that  neither 
he  nor  Maddock  had  said  anything  about  little  or  big  hams  in 
Ford's  hearing  before  Ford  made  this  statement.  On  cross- 
examination  the  policeman  was  several  times  asked  whether  Mad- 
dock  did  not  say,  in  Ford^s  hearing,  when  he  first  met  with  Ford, 
'^  That  is  the  man  that  bought  the  big  and  the  little  hams;"  which 
he  as  often  denied.  The  prisoner's  counsel  then  proposed  to  put 
his  deposition  into  his  hand,  to  desire  him  to  read  it,  and  having 
done  that,  to  ask  him  ''Whether  he  adhered  to  the  statement 
that  nothing  had  been  said  about  the  big  or  little  ham  in  Ford's 
hearing  before  Ford  made  the  statement  about  them?"    But  the 

;risoner^s  counsel  did  not  propose  to  put  the  deposition  in  evidence. 
?he  deposition  was  signed  by  the  policeman,  and  contained  a 
statCTient  that^  when  the  policeman  met  Ford,  Maddock  said, 
*^  That  is  the  man  that  bought  the  big  and  little  hams."  I  con- 
sulted Patteson,  J.,  and  finding  that  he  had  an  imjH'cssion  that 
the  course  proposed  had  been  permitted  by  some  of  the  learned 
judges,  but  that  his  (pinion  was  opposed  to  it,  and  entertaining 
myself  a  very  decided  opinion  against  such  a  course,  and  having 
on  a  previous  day  in  the  same  assizes  refused  to  permit  it  to  be 
adopted,  I  thought  it  better  to  refuse  to  permit  it  m  the  present 
instance ;  but  out  of  respect  for  the  ojnmon  of  any  learned  ju(^e 
who  might  have  permitted  such  a  course^  and  in  oi^er  that  a  point 
so  likely  to  occur  at  the  sessions  as  well  as  at  the  assizes  might  be 
finally  settled,  to  reserve  this  case  for  the  opinion  of  Her  Majesty's 
judges.  And  I  respectfullv  request  their  opinion  whether  the 
prisoner's  counsel  was  entitled,  as  a  matter  of  right,  to  put  the 
deposition  into  the  witness's  hand,  to  desire  him  to  read  it,  and 
then  to  ask  him  whether  he  adhered  to  the  statement  he  had  made  ? 

William  Ford  was  convicted  and  sentenced  to  twelve  calendar 
months'  imprisonment,  with  hard  labour. 

The  case  was  not  argued  by  counsel. 

LoBD  Campbell,  C.  J. — The  judges  are  aU  of  opinion  that  Jndgmoit 
the  course  which  the  prisoner's  counsel  wished  to  take  ought 
not  to  be  allowed.  Indeed  it  appears  from  a  manuscript  note 
funushed  to  me  by  Mr.  Baron  Jrarke,  that  the  matter  is  **  res 
judicaiaJ*  The  note  is  as  follows : — ^^  Some  cases  occurred  before 
my  brother  Coltman,  at  York,  and  myself,  at  Liverpool,  in  which 
tiie  counsel  for  the  prisoner,  in  cross-examining  a  witness  for  the 
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PraeUc&-^ 


prosecutioiif  offered  to  put  into  Ub  hand  his  deposition  before  the 

ma^strate ;  and  then  proposed  to  ask  him  wfaetner,  having  looked 

at  the  paper,  the  witness  still  persevered  in  the  statement  already 

made  in  his  examination  in  court     We  had  some  doubt  as  to  the 

propriety  of  this  course ;  but  it  having  been  permitted  by  some 

-  r.r^^^       J^^®8)  we  thought  it  right  to  allow  it,  as  it  is  very  desirable  that 

Ctvu-fxanma-  Uniformity  should  prevail  in  the  practice  in  this  respect.     I  have 

tionr--      tQ  request  the  opinion  of  the  judges  whether  we  were  right — 

^^^^P**"*^    Dated  the  23rd  of  April,  1843.-J.  Pabke." 

Answer. — The  judges  are  of  opinion  that  the  course  pursued  in 

this  case  is  inexpedient,  and  ougnt  not  to  be  allowed  for  the  ftiture. 

29th  April,  1843. 

Denmak,  C.  J. 

TiNDAL,  C.  J. 

Pabke,  B. 
Alderson,  B. 
Patteson,  J. 


(Signed) 


Williams,  J. 
coltman,  j. 
Ebskine,  J. 

BOLFE,  B. 

Cbesswell,  J. 


After  that  decision  the  question  is  certainljr  not  open  for  argu- 
ment; and  I  entirely  concur  in  the  decision,  i  have  always 
considered  it  an  improper  and  inexpedient  practice,  though, 
hitherto,  I  have  not  had  the  courage  to  prevent  it ;  but  the  matter 
is  now  settled  for  the  future ;  and  the  proper  course  to  be  pursued 
is  that  pointed  out  in  The  QueerCs  case  (2  Bred.  &  Bing.  289.) 
The  deposition  should  either  be  read  to  the  witness  at  the  time  of 
the  cross-examination,  and  before  the  questions  as  to  its  contents 
are  put,  or  should  be  given  in  evidence  by  the  cross-examining 
counsel  in  the  usual  course  as  part  of  his  own  case,  (i) 

Aldebson,  B. — ^I  am  entirely  of  the  same  opinion.  If  the 
deposition  is  not  put  in  evidence,  it  is  impossible  to  tell  whether  it 
contains  the  same  or  a  different  statement  from  that  which  the 
witness  makes  in  court ;  and  a  false  impression  may  be  produced 
upon  the  jury  by  the  cross-examination.  The  two  statements  may 
be  precisely  the  same;  and  yet  this  line  of  cross-examination 
would  naturally  lead  the  jury  to  suppose  that  they  were  different 

The  other  judges  concurring. 

Conviction  affirmed, 

(6)  The  fidlowiiig  is  the  judgment  in  THa  QaeaCt  mm,  dted  \fj  Lord  CampbeU : — 
Abbott,  C.  J. — My  lords,  the  jadges  have  conferred  npon  the  question  last  proposed  to 
them  by  yonr  lordships.  The  first  part  of  your  lordships'  question  is  in  these  words: — 
'*  Whether,  when  a  witness  is  cross-ezainioed,  and  upon  the  production  of  a  letter  to  the 
witness  under  cross-examination,  the  witness  admits  that  he  wrote  that  letter,  the  witness  can 
be  examined  in  the  courts  below  whether  he  did  or  did  not  in  such  letter  make  statements 
such  as  the  counsel  shall,  by  questions  addressed  to  the  witness,  inquire  are  or  are  not  made 
therein;  or  whether  the  letter  itself  must  be  read  as  the  evidence,  to  manifest  that  such 
statements  are  or  are  not  contained  in  the  letter  ?"  My  lords,  in  answer  to  this  part  of  your 
lordships'  question,  I  am  to  inform  your  lordships  that  the  judges  are  of  opinion  in  the  case 
propounded,  that  the  counsel  cannot,  by  questions  addressed  to  the  witness,  inquire  whether  or 
no  such  statements  are  contained  in  the  letter;  but  that  the  letter  itself  must  be  read  to 
manifest  whether  such  statements  are  or  are  not  contained  in  that  letter.  My  lords,  in 
delivering  this  opinion  to  your  lordships,  the  judges  do  not  conceive  that  they  are  presuming 
to  offer  to  your  lordships  any  new  rule  of  evidence,  now,  for  the  first  time,  introduced  by  them; 
but  that  they  found  their  opinion  upon  what,  in  their  judgment,  is  a  rule  of  evidence  as  old  as 
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April  26,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfourd,  J.) 

Reg.  v.  William  Potter,  (a) 

Indicimeni  for  breaking  and  entering  a  caundng-kouse — What  is  a 
counHng-hause  tntkin  7  4"  8  Geo.  4,  c.  29,  s.  16. 

A  place  called  the  machine-house  at  chemical  works,  where  a  weighing 
machine  teas  kept,  goods  weiglied,  and  an  account  of  weights  kept  in  a 
book  ;  where  the  account  of  the  workmens*  time  was  taken  and  entered 
in  books  not  kept  there,  but  brought  therefor  the  purpose  ;  and  where 
their  wages  were  paid. 

Held,  properly  described  as  a  counting-house  in  an  indictment  for  breaking 
and  entering  that  building  and  stealing  therein,  under  7^8  Geo.  4, 
c.  29,  s.  16. 

T^HE  following  case  was  reserved  by  Cresswell,  J. : — 

CASE. 

The  prisoner  was  indicted  for  breaking  and  entering  the 
counting-house  of  David  Gamble,  at  the  parish  of  Prescot,  and 
stealing  therein  600  pennies,  &c.,  the  moneys  of  David  Gamble. 
It  appeared  in  evidence,  on  the  trial  before  me  at  Liverpool,  that 
David  Gamble  was  the  proprietor  of  extensive  chemical  works  at 
Prescot,  and  that  the  prisoner  broke  and  entered  a  building,  part  of 
the  premises  of  David  Gamble,  which  was  commonly  called  the 
machine-house,  and  stole  therein  a  large  quantity  of  copper  money. 
In  this  building  there  was  a  weighing-machine,  at  which  all  gooos 
sent  out  were  weighed,  and  one  of  Gamble's  servants  kept  in  that 
building  a  book  in  which  he  entered  all  goods  weighed  and  sent 
out    The  account  of  the  time  of  the  men  employed  in  different 

nj  part  of  the  ooDmum  law  of  England,  namely,  that  the  contents  of  a  written  instrament,  if 
it  be  in  ezistenoe,  an  to  be  proved  by  that  inatmment  itself,  and  not  bj  parol  evidence.  The 
latter  part  of  yonr  lordBhips^  question  is,  *'  In  what  stage  of  the  proceedings,  according  to  the 
pTKtice  in  the  courts  below,  snch  letter  could  be  required  by  counsel  to  be  read,  or  be  permitted 
\fj  the  court  below  to  be  read  ?"  My  lords,  in  answer  to  this,  I  am  to  inform  your  lordships 
that  the  judges  are  of  opinion,  accor&g  to  the  ordinary  rule  of  proceeding  in  the  courts  below, 
the  letter  is  to  be  read  as  the  evidence  of  the  crots-ezamining  counsel  as  part  of  his  evidence 
m  lus  turn  after  he  shall  have  opened  his  case;  that  that  is  the  ordinary  course;  but  that  if 
eooniel  who  is  cross-examining  suggest  to  the  court  that  he  wishes  to  have  the  letter  read 
inmediately,  in  order  that  he  may,  after  the  contents  of  that  letter  shall  have  been  made  known 
to  the  court,  found  certain  questions  upon  the  contents  of  that  letter,  to  be  propounded  to  the 
witness,  which  could  not  well  or  effectually  be  done  without  reading  the  letter  itself,  that 
becomes  an  excepted  case  in  the  courts  below,  and  for  the  convenient  administration  of  justice 
the  letter  is  permitted  to  be  read  at  the  suggestion  of  the  counsel  proposing  it,  and  subject  to 
sU  the  consequences  of  having  such  letter  considered  as  part  of  his  evidence.** 
(a)  Reported  bj  A.  BiriLmoii,  Esq.,  Banister^WLaw. 
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Bbo.        departments  was  taken  In  that  building,  and  their  wages  were  paid 
'•  there.     The  book  in  which  their  time  was  entered  was  brought  to 

^^^'^'      that  building  for  the  purpose  of  making  the  entries  and  paying  the 
1851.        wages.     At  e^er  times  they  were  kept  in  another  building,  called 
^"77        the  office,  where  the  general  books  and  accounts  of  the  concern 
andeiu^^a  ^ere  kept.     It  was  objected  for  the  prisoner  that  the  building 
dwelliRg-houae.  broken  and  entered  by  him  was  not  properly  described  as  a  count- 
ing-house.    The  jury  found  the  prisoner  guilty,  and  I  abstained 
from  passing  any   sentence,   wishing  to  have  the  opinion  of  this 
court  on  the   question  whether  the  prisoner  can  be  punished  for 
breaking  and  entering  a  counting-house  and  stealing  therein,  or  for 
simple  larceny  only.     In  the  meantime  he  remains  in  custody. 
The  case  was  not  argued  by  counseL 

Lord  Campbell,  C.J. — We  have  considered  this  case,  and  are 
of  opinion  that  the  conviction  is  right.  There  was  abundant  evi- 
dence to  show  that  this  building  was  a  counting-house,  and  that 
being  so,  the  case  comes  within  the  statute  7  &  8  Geo.  4,  c.  29, 
8.   15. 

The  other  judges  concurred. 

Conviction  affirmed. 


COURT   OF  CRIMINAL  APPEAL. 

May  3,  1851. 

(Before  Lord  Campbell,  C.J.,  Parke,  B.,  Alderson,  B., 
Coleridge,  J.,  Platt,  B.,  and  Talfourd,  J.) 

Reg.  v.  Uezzell  akd  others,  (a) 

Night  poaching — Stat  9  Geo.  4,  c,  69,  s.  9 — Indictment — Land  described 
by  name  of  occupier — Entering  particular  closes. 

If  an  indictment  under  sect.  9  of  Geo.  4,  c.  69,  the  night  poaching  act, 
describes  the  land  entered^  as  certain  land  in  the  occupation  of  A.  B., 
or  of  A.  B.  and  C.  D.,  in  the  parish,  S^c.,  it  is  sufficient;  and  if  three  of 
one  party  are  proved  to  have  entered  any  land  answering  such  descrip^ 
tiony  whether  they  were  all  in  the  same  close  or  not,  they  may  properly 
he  convicted,  if  the  other  ingredients  of  the  offence  are  established. 

npHE  following  case  was  reserved  by  Baron  Parke : — 

CASE. 

The  prisoners  were  tried  before  me  at  the    last  assizes  at 
Hertford  for  night  poaching,  and  found  guilty  on  9  Geo.  4,  c.  69. 

((])  Reported  by  A.  Butlbstoit,  Esq.,  Barrieter-at-Law. 
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Beo. 

V. 

Urzzell 


The  prifloners,  ITezzell  and  Parking,  were  not  sufficiently  identified 
and  therefore  acquitted.  Eaton  was  found  guilty.  He  was  one  of 
the  three  persons  who  went  together,   armed  with  guns  in  the  j^j^  oTHEBg. 

night,  to  destroy  game.     The  three  were  proved  to  have  been        

together  in  one  of  the  closes  mentioned  in  the  indictment,  called        ^^^^' 
The  Thirteen  Acres,  but  not  for  the  purpose  of  killing  game  in  iv^Ae  poachkig 
that  close,  for  there  was  none  there,  nor  on  an  adjoining  close,  by  indhtment^ 
shooting  from  it.     They  were  passing  along  it  to  another  place.     Evidence. 
One,  at  least,  of  the  three  was  in  a  close,  mentioned  in  the  indict^ 
ment,   called  The  Spring,   which  had  pheasants  in  it,   for   the 
purpose  of  destroying  game  in  that  close,  but  the  whole  three  were 
not ;  they  were  all,  however,  at  the  time,  of  the  same  company, 
and  with  that  common  purpose.     There  is  one  count  in  the  indict- 
ment, the  fourth,  stating  that  the  prisoners  were  in  inclosed  land, 
occupied  by  Charles  White.     The  Spring,  and  The  Thirteen  Acres 
were  contiguous,  separated  by  a  fence,  and  were  both  in  the  occu- 
pation of  Charles  White.     There  is  a  question,  whether  this  will 
make  any  difference.    I  respited  the  judgment  in  order  to  take  the 
opinion  of  the  judges  on  this  unsettled  question.    (  Vide  Russell  on 
Crimes,  Mr.  Greaves's  note,  476 ;    and  Beff.  v.  Whittaher  (1  Den. 
C.  C.  310  ;  3  Cox  Crim.  Cas.  50.)  (A) 

No  counsel  were  instructed  to  argue  the  case. 

Lord  Campbell,  C.  J. — Upon  the  4th  count  we  think  that  Judgment 
the  conviction  is  right,  and  ought  to  be  affirmed.  I  may  add,  that 
the  confusion  which  has  arisen  upon  this  head  of  law,  seems  to 
me  to  have  proceeded  from  not  referring  to  the  very  words  of  the 
act  of  Parliament.  It  seems  to  have  been  held,  several  times,  that 
the  three  persons  must  have  entered  the  inclosed  fields  described 
in  the  indictment,  in  order  to  take  game  there ;  but  the  act  of 
Parliament  (9  Geo.  4,  c  69,  s.  9)  says,  that  ^Mf  any  persons  to  the 
number  of  three  or  more  together,  shall  by  night  unlawfully  enter 
or  be  on  any  land,  whether  open  or  inclosed^  for  the  purpose  of 
taking  or  destroying  game,  any  of  such  persons  being  armed,  &c., 

{b)  [In  WhiUaker'i  cote  the  following  is  Baron  Parke*8  note  of  the  decision :  (I  Den.  C.  C. 
318)  "  The  jodges  in  this  case  did  not  think  it  necessarj  to  decide  whether  it  would  be 
an  oftnce  within  the  statate^if  a  party  of  three  or  more  together^  one  being  armed,  entered  into 
and  were  in  land,  consisting  of  two  or  mom  inclosures  in  the  same  or  different  occu{)ations, 
becaose  here  the  form  of  the  indictment  made  it  essential  to  prove  that  the  offence  was 
committed  in  the  field  occnpied  by  Katcliffe.  Five  of  the  judges  (Parke,  B.,  Patteson,  J., 
Gresswell,  J.,  Piatt,  B.,  Williams,  J.)  were  of  opinion  that  to  constitute  a  statutable  mis- 
demeanor, the  partj  must  enter  into  and  be  bodily  in  the  close,  and  that  if  three  were  in  the 
close  and  three  out,  the  latter  were  not  guilty;  and  as  the  three  who  eutered  could  not  in  this 
cue  be  ascertained,  all  were  entitled  to  be  acquitted.  Seven  of  the  judges  (Lord  Denman, 
C.  J.,  Wilde,  C.  J.,  Pollock,  C.  B.,  Rolfe,  B.,  Goltman,  J.,  Wightman,  J.,  Erie,  J.)  thought 
that  if  three  were  in  the  close,  one  being  armed,  they  were  guilty,  and  that  all  others  who 
were  together  with  them  aiding  and  assisting  were  guilty  of  the  same  misdemeanor  though 
thej  were  not  in  the  field.  The  conviction  was  therefore  held  good."  In  the  note  referred  to 
bj  Baron  Parke,  Mr.  Greaves  considers  the  question  under  two  states  of  facts:  *' first,  where 
las  than  three  enter  the  land,  the  others  being  near  enough  to  aid  and  assist;  secondly,  where 
three  enter  and  others  are  near  enough  to  aid  and  assist ;"  and  his  argument  is,  that  in  tiie  first 
cue  supposed  the  offSence  is  not  complete;  and  that  in  the  second  case  those  near  enough  to 
ttd  and  assist  are  not  guilty  of  the  offence,  but  only  the  three  who  actually  enter.  WhiUaket't 
flueorermles  the  second  position;  and  the  present  case  overrules  or  very  materially  qualifies 
the  first  It  will  be  observed  upon  reading  the  note  that  Mr.  Greaves  uses  the  terms  '*  land  " 
>ad"elaM'*  convertably;  thus,  in  arguing  upon  the  first  of  the  two  supposed  cases  above- 
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Rbo.        each  and  every  of  euch  persons  shall  be  guilty  of  a  misdemeanor.^ 

^'  A  practice  has  been  introduced  of  naming  a  particular  close  (as 

AND^ora^  Blackacre  and  Whiteacre),  in  indictments  upon  this  statute ;  but 

that  is  quite  unnecessary.     It  has  been  properly  held  insufficient 

1851.        to  say  merely  **  a  certain  piece  of  land  in  the  parish  of  A.;"  there 
Niffht  poaching  luust  be  Something  to  identify  the  land.     But  it  is  quite  enoi^h 
indicfmau—  to  allege  the  entering  upon  certain  land  in  the  occupation  of  J.  S., 
Evidence,     ^^^  then,  if  three  persons  together  and  armed  are  on  any  part  of 
that  land  for  the  purpose  of  destroying  game,  they  may  be  con- 
victed, though  there  are  fifty  fields,  and  one  of  the  three  was  in 
Blackacre,  another  in  Whiteacre,  and  the  third  in  Greenacre. 
This  will  get  rid  of  all  that  subtlety  of  discussion  about  some 
being  on  one  side  of  a  hed^e,  and  some  on  another.     K  all  ore  on 
any  part  of  the  land  described  for  the  purpose  of  taking  game  on 
the  land,  and  they  form  one  party,  the  statement  in  the  indict- 
ment is  proved ;  and  so  we  think  the  4th  count  of  this  indictment 
is  proved. 

jPabke,  B. — I  am  of  the  same  opinion.  It  is  enough  if  three 
of  one  paxty  are  in  any  land  described  in  the  indictment,  even 
though  it  be  in  difierent  occupations,  and  whether  open  or  inclosed. 
The  word  ^*open'*  in  the  statute  was  probably  intended  to  apply 
to  common  or  waste  land.  The  able  and  elaborate  note  of  Mr. 
Greaves  proceeds  on  the  wrong  assumption,  that  all  three  must  be 
in  one  close.  At  one  time  I  was  rather  inclined  to  take  a  different 
view  of  this  case ;  but  now  I  think  that  those  prisoners  who  were 
all  upon  land  in  the  occupation  of  White,  described  in  the  4th 
count,  may  be  convicted  upon  that  count. 

Aldebson,  B. — The  land  must  be  described ;  but  if  it  is  alleged 
that  they  entered  two  pieces  of  land,  one  open  and  one  inclosed^ 
that  would  do. 

The  other  Judges  concurred. 

Conviction  (iffirmed. 

mentioned  he  enbrnits  that^  **  whether  we  look  at  the  object  or  the  worda  of  the  elaase  there  mnst 
be  an  actual  bodily  entry  by  three  persons  into  the  close  to  bring  the  case  within  sect  9.  The 
object  of  the  clanse  was  to  protect  keepers  from  violence;  now  it  is  obvions  that  if  less  than 
three  be  in  the  cloee  there  is  less  danger  of  violence  than  if  three  be  in  it ;  if  three  be  in  the 
close  they  are  ready  to  assist  each  other  in  committing  violence;  if  some  be  ont  of  the  dose 
they  must  get  into  the  close  before  they  are  in  a  position  to  commit  it,  and  in  some  cases 
this  might  be  impracticable;  thus  in  the  case  put  by  the  very  learned  Baren  (Alderson),  of 
part  going  down  one  side  of  a  hedge  and  part  down  the  other,  the  hedge  might  be  so  strong 
that  the  one  part  could  not  get  through  it  to  assist  the  other  in  an  attack  upon  keepers, 
and  many  simihir  cases  might  be  put."  No  doubt ;  but  they  obviously  assume  that  it  is 
essential,  under  the  statute,  to  point  out  some  particular  field  or  dose  which  has  been  entered; 
and  if  the  word  ''land"  in  the  statute  could  be  so  limited,  the  elaborate  and  ingenious 
argument  of  Mr.  Greaves  would  be  entitled  to  great  weight.  It  is,  however,  not  difficult  to 
imagine  that  if  the  statute  had  been  so  framed,  a  skilful  distribution  of  a  party  of  poadiers 
might  have  rendered  the  statute  almost  inoperative,  without  materially  diminisUng  the 
mischief,  against  which  the  statute  was  directed.] 
[See  also  Reg,  v.  Mcy  emd  Darling^  ante,  page  176.] 
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COURT  OP  CRIMINAL  APPEAL. 

May  3,  1851. 

Reg.  v.  Clements,  (a) 

(Before  Lord  Campbell,  C.  J.,  Aldebson,  B.,  Colebidge,  J., 

Platt,  B.,  and  Talfoubd,  J. 

Deposition  of  witness  absent  from  illness — Grand  Jury — 11  4r  12 

Viet.  c.  42. 

J%e  deposition  of  a  witness  who  is  prevented  from  attending  by  illness 
may  be  used  before  the  grand  jury  as  well  as  the  petty  jury, 

Qfuere —  Whether  this  court  has  any  jurisdiction  to  decide  such  a  question; 
and  whether  the  improper  reception  in  evidence  of  a  deposition  before 
the  grand  jury  would  invalidate  a  conviction. 

CASE. 

AT  a  general  quarter  eessions  of  the  peace  of  our  Lady  the 
Queen,  holden  at  Maidstone,  in  and  for  the  county  of  Kent, 
on  Tuesday,  in  the  week  next  after  the  28th  day  of  December,  to 
wit,  the  31st  day  of  December,  in  the  fourteenth  year  of  the  reign 
of  our  Sovereign  Lady  Queen  Victoria,  before  the  Right  Hon. 
Charles  Earl  of  Romney,  Aretas  Akers,  James  Espinasse,  Esqrs., 
and  others  their  associates^  justices  of  our  said  Lady  the  Queen, 
assigned  to  keep  the  peace  of  our  Lady  the  Queen,  in  the  said 
county,  and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  same  county  perpetrated,  a  bill  of 
indictment  was  preferred  against  John  Clements  and  John  Smith, 
for  larceny.  Upon  the  biU  being  sent  before  the  grand  jury,  and 
the  prosecutrix  not  appearing,  they  sent  for  the  attorney  for  the 
prosecution,  and  intimated  to  him  that  they  could  not  proceed 
with  the  bill  without  having  the  depositions  of  the  prosecutrix 
thereupon.  Counsel  for  the  prosecution  applied  to  the  court  to 
order  these  depositions  to  be  read  in  evidence  before  the  grand 
jury,  and  statea  that  the  prosecutrix  was  an  aged  woman,  and  too 
lU,  ftt>m  infirmity,  to  travel  to  the  sessions ;  that  the  depositions 
had  been  taken  by  the  magistrates  at  the  dwelling-house  of  the 
prosecutrix,  in  the  presence  of  the  prisoners,  who  mid  an  oppor- 
tunity of  cross-examining  the  prosecutrix ;  and  that  the  depositions 
were  signed  by  the  prosecutrix,  and  the  magistrate,  and  that  the 
witnesses,  to  prove  these  facts,  and  the  illness  of  the  prosecutrix, 
were  in  attendance,  and  their  names  were  on  the  back  of  the  bill 

(a)  Beparted  by  A>  Bittlestoh,  Esq.,  Barrister-at-Uiw. 


192  CBIMINAL    LAW   CASKS. 

Reg.        of  indictment,  which  facts  were  afterwards  proved  on  the  trial,  and 
^'  the  depositions  of  the  prosecutrix  read  in  evidence,  in  pursuance 


of  the  statute  11  &  12  Vict  c  42,  s.   17.     Counsel  for  the  pri- 
1851.       soner  objected   to   the  depositions  being  sent   before  the  grand 
De  ~~^Uonr—  J^^y»  ^^  ^^^  ground  that  in  the  absence  of  the  prosecutrix,  her 
GrmdJury—  depositions  wcre  not  admissible  as  evidence  before  the  grand  jury, 
11  ^  12  Vict,  eitner  at  common  law,  or  by  stat.  1 1  &  12  Vict,  c  42,  s.  17,  which 
^*  ^^'        makes  it  lawful  to  read  such  depositions  in  evidence  ^^  upon  the 
trial;"  and  it  was  contended  that  the  word  ^Hrial'*  meant  trial  before 
the  pettv  jury,  and  did  not  apply  to  the  preliminarv  proceedings 
before  the  grand  jury.     The  court  overruled  the  objections,  and 
ordered  the  depositions  to  be  sent  to  the  grand  jury,  who  there- 
upon returned  a  true  bill,  to  wluch  the  prisoner  pleaded  ^'not 
guilty,"  and  upon  which  they  were  tried,  convicted,  and  sentenced 
to  nine  calendar  months'  imprisonment  in  the  house  of  correction, 
with  hard  labour,  where  they  now  remain.     On  the  application  of 
the  prisoners'  counsel,  the  court  of  quarter  sessions  consented  to 
submit,  for  the  opinion  of  the  Court  of  Criminal  Appeal,  whether, 
under  the  circumstances  above  stated,  it  was  competent  to  the 
court  of  quarter  sessions  to  send  the  depositions  of  the  prosecutrix 
before  the  grand  jury,  to  be  used  by  them  as  evidence  in  her 
absence. 

No  counsel  were-  instructed  in  this  case. 
Jodgment  LoBD  C  AMBP£LL,  C.  J. — In  this  case  our  opinion  is  asked  whether 

a  deposition  taken  under  the  11  &  12  Vict.,  where  a  witness  is 
unable  to  appear  from  illness,  can  be  made  use  of  before  the 
grand  jury.  jN^ow,  we  entertain  considerable  doubt  whether  the 
question  can  properly  be  adjudicated  by  us  under  the  authority  by 
which  we  sit  nere ;  and  we  likewise  entertain  some  doubt  whether 
such  an  objection  would  be  sufficient  to  invalidate  the  conviction. 
But,  as  our  opinion  is  asked^  we  have  no  difficulty  in  saying  that, 
in  our  opinion,  upon  a  joint  construction  of  the  act  of  Parliament, 
the  deposition  may  be  made  use  of  before  the  grand  jury  as  weU 
as  before  the  petty  jury,  after  the  indictment  is  found ;  for  the 
act  of  Parliament  says  "  If  upon  the  trial  of  a  person  so  accused 
as  first  aforesaid,  it  shall  be  proved  by  the  oath  or  affirmation  of 
any  credible  witness  that  any  person  whose  deposition  shall  have 
been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to 
travel,  and  if  also  it  be  proved  that  such  deposition  was  taken  in 
the  presence  of  the  person  so  accused,  and  tnat  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross-examining  the  witness, 
then  if  such  deposition  purport  to  be  signed  by  the  justice  by  or 
before  whom  the  same  purports  to  have  been  taken,  it  shall  be 
lawful  to  read  such  deposition,  as  evidence  in  such  prosecution." 
Now, we  think  that  the  word  "  trial,"  as  it  is  here  used,  coupled  with 
the  word  ^^prosecution,"  shows  that  the  deposition  may  be  made  use 
of  before  the  grand  jury,  as  well  as  before  the  petty  jury,  and 
that  such  must  have  been  the  intention  of  the  Legislature. 
Therefore,  upon  every  consideration  of  the  case,  the  conviction 
must  be  affirmed. 
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Aldebson,  B. — It  is  very  doubtful  whether  you  can  take  an        Rbo. 
objection  at  all  as  to  what  passed  before  the  Grand  Jury,  seeing    q  ^ 

that  the  witness  was  bouna  by  the  Grand  Jury  to  give  the  evi- 

dence.     Suppose  there  were  only  one  witness  before  the  Grand        i85i. 
Jury  on  a  charge  of  perjury,  and  they  found  a  bill,  if  it  was  tried   2>e-J^J^_ 
before  the  Petty  Jury,  how  are  you  to  prove  that  that  was  the  case  ?  Grand  Jury- 
Judgment  affirmed,  (b)       n  #  12  vict. 

C«     42ta 
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January  18,  1851. 

(Before  Jervis,  C.  J.,  Patteson,  J.,  Cresswell,  J.,  Erle,  J., 

and  Martin^  B.) 

Reg.  v.  Kealey.  (a) 

False  pretences — Indictment — Description  0/  persons  to  whom  false 

pretence  made —  Variance — Surplusage, 

An  indictment  charged  the  defendant  with  having  attempted^  by  false 
pretences  made  to  J,  B,  and  others^  to  defraud  the  said  J,  B,  and 
others  of  certain  goods^  the  property  of  the  said  J,  B,  and  others.  On 
the  trial  it  was  proved  that  the  pretences  were^  in  Jact^  made  to  J.  B. 
alone^  with  intent  to  defraud  J.  B.  and  certain  other  persons,  his  part- 
ners, of  property  belonging  to  the  firm. 

Held,  that  there  was  no  variance  between  the  indictment  and  the  proof. 
The  words  *^  and  others  "  in  the  description  of  the  persons  to  whom 
the  pretences  were  alleged  to  have  been  made  might  be  rejected  as 
surplusage. 

THE  following  case  was  stated  for  the  opinion  of  the  judges  by 
Mr.  Russell  Gurney,  Commissioner  of  the  Central  Criminal 
Court: — 

(&)  In  Reg,  v.  Gihion  (1  Car.  &  M.  672),  Parke,  B.  held  that  a  witness  for  the  prosecution 
in  a  case  of  felony  may  be  asked,  on  cross-examination,  whether  he  has  not  stated  certain  facts 
before  the  Grand  Jnry,  and  that  the  witness  is  bonnd  to  answer.  Bat  in  Reg.  r.  Ruseell  (ibid 
247),  Gamey  B.  and  Wightman,  J.  decided  that  when  the  Grand  Jnry  have  found  a  bill,  the 
judges  before  whom  the  case  comes  on  to  be  tried,  ought  not  to  inquire  whether  the  witnesses 
were  |>roperly  sworn  before  they  went  before  the  Grand  Jury;  and  intimated  that  an  improper 
mode  of  swearing  them  would  not  vitiate  the  indictment,  as  the  Grand  Jnry  are  at  liboty  to 
find  a  bill  upon  their  own  knowledge  merely.  As  to  the  concealment  of  evidence  given  before  the 
Grand  Jury,  the  reason  forroeriy  assigned  was  to  prevent  it  Irom  being  contradicted  by  sub- 
omatiao  of  perjury  on  the  part  of  the  person  charged;  but  now  that  prisoners  are  in  most  cases 
entitled  to  copies  of  the  depositions  taken  before  the  magistrates,  that  ground  has  been  removed; 
and  Mr.  Greaves,  citing  4  Chitt  Gr.  L.  183,  expresses  an  opinion  that  the  oath  of  secrecy  does 
not  apply  to  the  facta  proved  before  the  Grand  Jury. 

(a)  Beported  by  B.  C.  Bobinson,  Knq.,  Barrister-at-Law. 

VOL.'  V.  O 
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Rko. 

r. 

Kkalst. 


CASE. 


{^.  At  a  general  Session  of  Gaol  Delivery,  holden  for  the  jurisdic^ 

—  tion  of  ^e  Central  Criminal  Court,  on  Monday,  the  10th  day^  of 
^^nT^m^  June,  in  the  year  of  our  Lord  1850,  Mortimer  Kealey  was  tried 
before  me  upon  an  indictment  charging  him  with  the  common  law 
misdemeanor  of  attempting  to  obtain  goods  by  false  pretences,  and 
to  defraud  the  owners  thereof,  contrary  to  the  statute.  The 
indictment  charged  that  the  defendant  made  the  pretences  set  forth 
in  the  indictment  to  John  Baggalley  and  others,  with  intent  to 
obtain  and  defraud  them  of  the  goods  in  question,  their  property. 
John  Baggalley  and  others  were  partners  in  trade,  and  it  appeared 
in  evidence  that  the  defendant,  in  fact,  made  those  pretensions  to 
John  Baggalley,  one  of  that  firm,  but  that  Mr.  Baggalley  refused  to 
part  with  the  goods  sought  to  be  obtained,  in  consequence  of 
information  regarding  the  defendant  received  from  another  person; 
it  also  appeared  that  none  of  Mr.  Baggalley's  partners  were  present 
when  the  pretences  were  made,  and  there  was  no  evidence  of  the 
false  pretences  having  ever  reached  the  ears  of  any  one  of  them. 
It  was  objected  on  the  trial  that  the  proof  did  not  support  the 
averment  in  the  indictment  of  the  pretences  having  been  made  to 
John  Baggalley  and  others,  thc^t  the  variance  was  fatal,  and  the 
prisoner  entitled  to  his  acquittal.  But  I  decided  that  the  objec- 
tion ought  not  to  prevail,  and  the  defendant  was  convicted.  It 
appearing,  however,  to  me,  that  the  point  raised  on  the  trial  was 
one  of  doubt  and  entitled  to  the  consideration  of  the  Justices  of 
either  Bench,  and  the  Barons  of  the  Exchequer,  upon  a  case 
reserved,  I  postponed  judgment,  in  order  that  the  opinion  of  the 
said  justices  and  barons  might  be  taken  upon  such  case,  and  com- 
mitted the  defendant  to  the  custody  of  the  keeper  of  the  gaol  of 
Newgate  until  next  sessions,  unless  he  previously  entered  into 
recognizances^  himself  in  200L,  and  one  surety  in  20021,  or  two 
sureties  in  1002.^  for  his  appearance  at  the  said  next  sessions, 
to  receive  judgment.  The  foregoing  is  the  case  upon  which  the 
opinion  of  the  said  justices  is  required  accordingly. 

(Signed)  Russell  Gurnet. 
Party  (for  the  prisoner)  submitted  that  there  was  a  fatal 
variance  between  tne  pretences  alleged  in  the  indictment  and 
those  proved.  1st.  The  allegation  as  to  the  person  to  whom  the 
pretence  was  made  was  material ;  and,  2ndly,  whether  material  or 
not,  having  been  made,  it  must  be  strictly  proved.  In  indictments 
for  false  pretences,  the  statement  of  the  pretence  and  of  the  person 
to  whom  it  was  made  was  material,  because  the  defendant  would 
otherwise  have  no  notice  of  the  charge  he  was  called  upon  to 
meet ;  and  although  this  was  not  a  charge  of  obtaining  goods,  but 
of  endeavouring  to  obtain  them,  the  same  rule  would  hold.  The 
allegation  was^  that  the  pretence  was  made  to  John  Ba^alley  and 
others,  while  the  evidence  showed  the  pretence  was  made  to  John 
Baggalley  alone. 
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Patteson^  J. — You  do  not  object  to  the  allegation  that  the        Bbo. 
intent  was  to  defraud  John  Baggalley  and  others  ?  ^' 

Parry  said  he  did  not,  because  if  the  goods  which  the  defendant        «^^- 
sought  to  obtain  were  in  truth  the  property  of  the  firm,  that        issi. 

allegation  would  be  proved ;  but  there  was  no  inference  in  law  „  ,  

that  a  pretence  made  to  one  person  was  made  to  himself  as  well  as  -./n^^cL^nc 
to  his  partners.   It  was  a  question  of  fact,  and  no  inference  one  way 
nor  the  other  need  be  drawn. 

Crbbswell,  J. — Suppose  on  such  an  indictment  as  this  it  was 
proved  that  there  was  a  pretence  made,  first  to  one  partner,  after- 
wards to  another,  and  subsequently  to  a  third,  would  not  that 
support  the  allegation  ? 

Parry  admitted  that  it  might,  but  in  such  a  case  it  would  be 
necessary  to  prove  that  the  pretences  were  made  to  the  others  ? 

Cbesswell,  J. — No ;  it  is  not  necessary  that  all  the  pretences 
should  be  proved. 

Parry  contended  that  although  all  need  not  be  proved,  yet  that 
the  one  on  which  the  prosecution  rested  should  be  truly  stated.  If 
the  pretence  had  been  made  to  a  derk  of  the  partnership  firm,  it 
would  not  be  sufficient  to  allege  that  it  was  made  to  the  partners. 

Martin,  B. — Suppose,  in  a  civil  case,  you  averred  that  you 
applied  to  two  partners  to  sell  goods,  could  it  not  be  proved  that 
you  applied  only  to  one. 

Jervis,  C.  J. — Or  suppose  that,  in  an  indictment  for  an  assault, 
it  was  charged  that  you  assaulted  A.  and  B.,  would  it  not  do  to 
prove  that  you  only  assaulted  A. 

Patteson,  J. — It  is  certainly  usual  to  allege  that  the  pretence 
was  made  to  the  person  who  was  in  fact  applied  to.  It  was  so 
averred  in  the  case  of  IL  v.  Douglass  (1  Camp.  212),  and  also  in 
that  of  R.  V.  Plestow  (1  Camp.  494.) 

Parry, — In  the  latter  case  the  averment  was,  that  the  defen- 
dant said  he  had  paid  money  into  the  Bank  of  England,  and  the 
proof  was,  that  he  had  said,  ^^  money  had  been  paid,*^  without 
saying  by  whom,  and  it  was  held  a  fatal  variance.  Surely  there  is 
a  great  difierence  between  the  pretence  being  made  to  several 
persons  and  its  being  made  to  one  only.  Then,  if  the  allegation 
of  the  persons  to  whom  the  pretence  was  made  was  material,  the 
indictment  is  bad  for  not  naming  them,  since  the  7  Geo.  4,  c.  64, 
8.  14,  does  not  apply  to  such  a  case  as  this. 

Jeryis,  C.  J. — Suppose  that  the  pretence  was  made  in  the 
presence  of  two  or  more,  and  only  one  heard  it. 

Parry. — It  would  be  a  question  for  the  jury,  whether  it  was  in 
fact  made  to  alL  The  making  the  pretence  to  them  would  be  the 
material  point.  Whether  or  not  they  all  heard  it  would  be  beside 
the  question. 

Creswell,  J. — Suppose  four  or  five  persons  carry  on  a  trade 
under  the  name  of  John  Thomson  alone,  and  a  letter  is  addressed 
to  John  Thompson^  containing  a  false  pretence,  could  that  be 
charged  as  a  pretence  made  to  John  Thompson  alone  ? 

Jeryis^  C.  J. — Or  suppose  that,  in  fact  there  were  no  such  per- 

o2 
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rbo.        son  as  John  Thompson  in  existence,  although  the  firm  was  carried 
V'  on  in  his  name,  could  the  charge  be  laid  in  any  other  way  than  by 

Kbalsy.      alleging  the  pretence  to  have  been  made  to  the  real  partners  ? 
1861.  Parry. — There  could  be  no  difficulty  in  alleging  that  they  were 

made  to  John  Thompson,  meaning   thereby  the  persons  really 

^^indTtn^  composing  the  firm — the  pretences  being  alleged  according  to  the 
facts,  and  the  facts  explained  by  proper  inuendoes.  In  R.  v.  Mason 
(2  T.  R-  581),  and  in  R.  v.  Perrott  (2  M.  &  SeL  386),  the  reasons 
why  it  is  necessary  that  the  pretences  should  be  specified  are  fully 
explained.  The  necessity  of  averring  the  facts  strictly  is  estab- 
lished for  the  purpose  of  giving  a  defendant  full  information  with 
regard  to  the  offence  charged. 

Cresswell,  J. — I  do  not  see  how  it  can  be  alleged  that  this 
indictment  does  not  give  the  defendant  full  knowledge  of  the 
crime  he  is  charged  with.  It  sets  out  the  pretence,  and  it  gives  the 
name  of  one  material  person,  and  it  cannot  make  Any  difference  to 
the  prisoner  whether  the  pretence  was  made  to  one  or  many. 

Jervis,  C.  J. — In  a  case  of  slander  it  is  usual  to  allege  that  the 
language  was  uttered  in  the  presence  of  a  named  person  and  divers 
gora  and  worthy  subjects  of  this  realm.  Could  there  be  a  vari* 
ance  if  it  was  proved  to  have  been  uttered  in  the  presence  of  only 
one  person. 

Parry. — In  Masters  v.  Barrett  (2  C.  &  IL  715),  a  plea  alleged 
that  a  promissory  note  was  given  for  money  lost  at  play  to  one 
J.  G.  it  was  proved  that  the  money  was  lost  to  J.  G.  and  others, 
and  it  was  held  that  an  amendment  was  necessary. 

BaUantine  (for  the  prosecution),  was  not  called  upon. 

Jervis,  C.  J. — I  am  of  opinion  that  the  conviction  in  this  case 
was  right.  There  are  three  ways  in  which  it  may  be  viewed.  In 
.  one,  that  the  statute  6  &  7  Geo.  4,  c.  64,  s.  14,  may  be  engrafted  on 
the  case  so  that  the  expression  ^^  and  others,"  where  it  is  alleged 
that  the  pretence  was  made  to  John  Baggalley  and  others,  may  be 
taken  to  be  the  partners  of  John  Baggalley.  Then  it  would  be 
important  to  consider  whether  representations  made  to  one  member 
of  a  firm  may  not  be  considered  as  made  to  all  the  members.  But 
it  is  not  necessary  to  express  an  opinion  upon  that  point,  or  I  should 
be  disposed  to  decide  in  the  affirmative.  Secondly,  it  may  mean 
that  the  representation  was  made  to  John  Baggalley  and  several 
other  persons.  If  so,  it  is  quite  plain  that  on  proof  that  it  was 
made  to  John  Baggalley  alone  it  would  be  sufficient.  But  there  is 
a  third  view  of  the  case,  and  that,  I  think,  is  the  correct  one,  and 
that  is,  that  the  expression  '^  and  others"  in  the  indictment  is  mere 
surplusage.  Such  an  expression  is  not  authorized  by  the  statute ; 
it  need  not  be  proved,  and  therefore  need  not  be  struck  out. 

Patteson,  J. — I  think  that  "  and  others  "  could  not  necessarily 
mean  the  partners  of  John  Baggalley,  because  the  statute  does 
not  authorize  such  a  description  of  partners  in  a  case  like  this. 
If  then,  it  does  not  mean  that,  it  means  nothing,  and  therefore  is 
surplusage. 

Cresswell,  J. — I  also  think  that  evidence  of  a  representation 
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made  to  John  Baggalley  will  support  an  allegation  that  it  was        Reo. 
made  to  him  and  others.  v, 

Erle^  J. — I  think  that  an  allegation  of  a  pretence  made  to     ^^^^' 
John  Baggalley  and  others  admitted  of  no  other  proof  than  that        issi. 

it  was  made  to  him.     If  it  was  said  to  have  been  made  to  John        

Baggalley  and  John  Noakes,   that  would  be  an  allegation  that  ^^J^^^ 
it  was  made  to  each  of  them,  and  proof  that  it  was  made  to 
one  would  be  sufficient. 

Martin,  B. — 1  am  strongly  inclined  to  think  that  this  charge 
is  correctly  made.  The  statement  to  one  is  a  statement  to  sdl. 
The  application  for  the  goods  is  clearly  made  to  the  firm. 

Conviction  affirmed,  (b) 

Bdllantine  for  the  prosecution. 

Parry  for  the  prisoner. 


OXFORD  CIRCUIT. 
Staffordshire  Spring  Assizes,  185  L 

March  19. 

(Before  Talfourd,  J.) 

Reg.  v.  Child,  (a) 

Perjury — Indictment — Jurisdiction  of  court — Statute  23  Geo.  2,  c,  11 — 
Variance —  Trial  before  Queen^s  counsel  acting  as  a  commissioner — 
Evidence  ofjudgei  notes. 

The  statute  23  Geo,  2,  c.  11,  s.  1,  enacts^  that  in  indictments  for  perjury 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendant^  and  by  what  court  or  before  whom  the  oath  was 
taheny  averring  such  court,  or  person,  or  persons,  to  have  a  competent 
authority  to  administer  the  same,  S^. 

Qutere,  whether  an  averment  that  the  judges  of  assize  before  whom  the 
oath  wcu  alleged  to  be  taken^  had  ^^  sufficient  authority^  to  administer 

(h)  Throoghoat  the  above  cue  it  appears  to  have  been  assamed  that  the  7  Geo.  4,  c.  64, 
8.  14,  odIj  applies  to  the  statement  of  ownership  of  property,  whereas  its  language  woald  seem 
to  extend  to  every  occasion  on  which  it  may  be  necessary  to  mention  partners,  joint  tenants,  &c. 
The  following  is  the  section: — ^  That  in  any  indictment  or  information  for  any  felony  or  mis- 
demeanor, wherein  it  shall  be  requisite  to  state  the  ownership  of  any  property  whatsoever, 
whether  real  or  personal,  which  shall  belong  to  or  be  in  the  possession  of  more  than  one  person, 
whether  such  persons  be  partners  in  trade,  joint  tenants,  parceners  or  tenants  in  common,  it 
shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  such  property  to  belong  to  the  • 
person  so  named,  and  another  or  others  as  the  case  may  be.  And  whenever  in  any  indictment 
or  informatioa  for  any  felony  or  misdemeanor  it  shall  be  necessary  to  mention  for  any  purpose 
whatever  any  partners,  joint  tenants,  or  parceners  or  tenants  in  common,  it  shall  be  sufBcient 
to  describe  ^em  in  the  manner  aforesaid  And  this  provision  shall  be  considered  to  extend  to 
all  joint-stock  ooropanies  and  trustees," 

(a)  Reported  by  J.  E.  Dayu,  Esq.,  Barrister- at -Law. 
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it,  is  equivalent  to  an  averment  that  they  had  '<  competent  authority'' 

for  that  purpose. 
An  indictment  for  perjury,  alleged  to  have  been  committed  on  the  trial  of 
S,  5.,  averred  that  the  trial  tooh  place  at  the  Assizes  and  General 
Sessions  of  the  Delivery  of  the  Gaol  of  our  said  Lady  the  Queen  for 
the  county  of  S,,  holden  at,  ^c,  before  John  Lord  Campbell,  C.  J., 
of  our  said  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen 
herself,  and  Sir  E,  V.  Williams,  Knt.,  one  of  the  justices  of  our  said 
Lady  the  Queen,  of  her  Court  of  Common  Pleas,  assigned  to  deliver 
the  said  gtzol  of  the  prisoners  therein  being.  It  being  objected  that  this 
was  a  defective  description,  as  alleging  a  court  with  an  impossible 
combination  of  civil  and  criminal  jurisdiction : 

Held  that  the  word  **  assizes^  might  be  struck  out  as  surplusage. 

It  being  also  objected  that  the  above  words  '^  assigned  to  deliver  the  said 
gaol  of  the  prisoners  therein  being,*'  referred  only  to  Uie  last-named 
judge: 

Held  that  the  indictment  might  be  amended  by  the  record  of  the  conviction 
fl/  S,S,,  by  inserting,  after  the  words  ^^ Common  Pleas,''  ''and others  their 
feUows,  justices,"  assigned  to  deliver  the  said  gaol,  SfC, 

The  record  of  the  conviction  of  S,  S.  described  the  court  as  a  general  session 
of  "  Oyer  and  Terminer  and  Gaol  Delivery."  It  also  described  the 
charge  against  S,  S.  as  ''for  cutting  and  wounding;"  the  indictment 
describing  it  as  for  wounding  : 

Held,  that  these  variances  might  also  be  amended. 

Quare,  whether  the  allegation  of  a  trial  before  two  judges,  without  any 
allegation  or  addition  of  **  and  others  their  fellows"  is  supported  by 
proof  of  a  trial  before  a  Queen's  counsel,  acting  as  a  Commissioner  of 
Oyer  and  Terminer ^  j-c,  and  assisting  the  judges  in  that  capacity. 

Queere  also,  whether  the  commissioner  not  being  specifically  named  in  the 
indictment  or  in  the  record  of  the  trial,  coupled  with  the  fact  tliat  the 
trial  did  not  take  place  in  the  Crown  Court,  renders  it  necessary  to 
produce  the  commission  or  to  give  any  other  evidence  of  the  authority 
of  the  commissioner,  and  that  he  was  acting  in  that  capacity. 

Semble,  that  if  the  trial  took  place  in  the  Crown  Court,  no  such  proof  of 
authority  would  be  required. 

The  notes  of  evidence  taken  by  a  judge  on  a  trial  are  not  admissible  in 
evidence  to  prove  what  was  said  on  that  trial.  When,  therefore,  on  a 
trial  for  perjury,  alleged  to  have  been  committed  by  the  defendant  as  a 
witness  on  a  trial  for  felony  before  a  Queen's  counsel  assisting  the 
judges,  and  his  notes  of  the  evidence  given  on  that  occasion  were 
tendered  (on  proof  of  his  handwriting:) 

Held,  that  such  notes  were  not  admissible. 

THE  defendant  was  indicted  for  peijury,  alleged  to  have  been 
committed  by  him  as  a  witness  on  the  trial  of  one  Samuel 
Sawyer,  at  the  Stafford  Summer  Assizes,  1850,  on  an  indictment 
for  cutting  and  wounding  one  Francis  Dutton. 

The  indictment  was  as  follows : — 

Indictment       Staffordshire,  1  The  jurors  of  our  Lady  the  Queen,  upon  their 

to  wit.  /  oath  present,  that  heretofore,  to  wit,  at  the  assizes 
and  general  session  of  the  delivery  of  the  gaol  of  our  said  liady 
the  Queen  for  the  county  of  Stafford,  holden  at  Stafford  in  and  for 
the  said  county,  on  the  twentieth  day  of  July,  in  the  year  of  our 
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Lord,  1850,  before  John  Lord  Campbell,  Chief  Justice  of  our  said 
Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself, 
and  Sir  Edward  Yaughan  Williams,  Knight,  one  of  the  Justices 
of  our  said  Lady  the  Queen,  of  her  Court  of  Common  Pleas,  assigned 
to  deliver  the  said  gaol  of  the  prisoners  therein  being,  one  Samuel 
Sawyer  was  in  due  form  of  law,  and  by  a  jury  of  the  county  in 
that  behalf  duly  sworn  and  taken  between  our  said  Lady  the 
Queen  and  the  said  Samuel  Sawyer,  tried  upon  a  certain  indict- 
ment then  and  there  depending  against  him  for  having,  on  the 
tenth  day  of  June,  in  tne  year  of  our  Lord  1850,  feloniously, 
unlawfully,  and  maliciously  made  an  assault  on  one  Francis 
Dutton,  and  for  having  feloniously,  unlawfully,  and  maliciously 
wounded  the  said  Francis  Dutton,  with  intent  to  disable  the 
said  Francis  Dutton,  and  also  with  intent  to  prevent  the  lawiul 
detainer  of  a  certain  person  then  in  the  lawful  custody  of  the 
said  Francis  Dutton,  and  which  said  person  so  in  custody  was  to 
the  jurors  by  whom  the  said  indictment  was  presented,*  and 
also  with  intent  to  do  some  grievous  bodilv  harm  to  the  said 
Francis  Dutton,  and  that  at  the  said  trial  so  then  and  there 
had  as  aforesaid.  Smith  Child,  late  of  the  parish  of  Saint  Mary, 
in  Stafford)  in  the  said  county  of  Staffora,  labourer,  then  and 
there  appeared  as  a  witness  for  and  on  behalf  of  the  said 
Samuel  Sawyer,  and  was  then  and  there  duly  swom^  and  took  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  before  the  said  John  indictment. 
Lord  Campbell,  and  the  said  Sir  Edward  Yaughan  Williams, 
Knight,  so  being  such  justices  as  aforesaid,  to  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  of,  upon,  and  con- 
cerning the  matter  then  depending  (they  the  said  John  Lord 
Campbell  and  Sir  Edward  Yaughan  Williams,  Knight,  justices  as 
aforesaid,  then  and  there  having  sufficient  authority  to  administer 
the  said  oath  to  the  said  Smith  Child  in  that  behalf.)  And  the 
jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
day  on  which  the  said  offence  for  which  the  said  Samuel  Sawyer 
was  indicted  as  aforesaid  was  committed  was  the  tenth  day  of 
June,  in  the  year  of  our  Lord  1850,  and  the  day  on  which  the 
said  Samuel  Sawyer  was  committed  for  trial  for  the  said  offence 
for  which  he  was  so  indicted  as  aforesaid  was  the  ninth  day  of 
July,  in  the  year  of  our  Lord  1850 ;  and  the  jurors  first  aforesaid, 
upon  their  oath  aforesaid,  do  furdier  present  that  at  and  upon 
the  trial  of  the  said  indictment,  it  then  and  there  became  and 
was  material  whether  the  said  Smith  Child  had  seen  one  Samuel 
Cole  on  the  said  day  on  which  the  said  Samuel  Sawyer  was 
committed  for  trial  as  aforesaid*  and  whether  the  said  Smith  Child 
accompanied  the  said  Samuel  Cole,  on  the  day  and  year  last 
aforesaid,  from  Hanley  to  Burslem,  and  whether  the  said  Smith 
Child  bad,  on  the  day  and  year  last  aforesaid,  said  to 
the  said  Samuel  Cole  that  it  was  a  bad  job,  and  he  the 
said  Smith  Child  hoped  that  the  said  Samuel  Cole  would 
not  be   too    hard  with  the  said    Samuel  Sawyer,   and  whether 
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the  said  Frands  Dutton,  at  the  time  the  said  offence  was  com- 
mitted^  fell,  after  he  was  struck  by  a  stone,  and  whether  the  said 
Smith  Child  saw  the  said  Francis  Dutton  kick  a  man  to  the 
jurors  first  aforesaid  unknown,  whom  the  said  Francis  Dutton 
r^'lHZ—  ^^^^  ^^  '^^  custody.  And  the  jurors  first  aforesaid,  upon  their 
Indictment—  oath  aforcsaid,  do  further  present,  that  the  said  Smith  Child,  being 
£vidmtce.  go  swom  as  aforesaid,  not  having  the  fear  of  God  before  his  eyes, 
nor  regarding  the  laws  of  this  realm,  and  wickedly  contriving  and 
intending  that  the  said  Samuel  Sawyer  should  be  unjustly  acquitted 
of  the  said  felony,  did  then  and  there,  to  wit,  on  the  twentieth  day 
of  July,  in  the  year  of  our  Lord  1850,  at  the  assizes  and  general 
session  of  the  delivery  of  the  gaol  aforesaid,  on  the  trial  of  the 
said  indictment,  upon  his  the  said  Smith  Child's  oath  aforesaid, 
falsely,  corruptly,  knowingly,  wilfully  and  maliciously,  before 
the  said  jurors  of  the  jury  so  sworn  between  our  said  Lady  the 
Queen,  and  the  said  Samuel  Sawyer  as  aforesaid,  and  before  the 
said  John  Lord  Campbell,  and  Sir  Edward  Vaughan  Williams, 
Knight,  justices  as  aforesaid,  depose  and  swear  (among  other 
things,  in  substance  and  to  the  effect  following,  that  is  to  say)  I 
(meaning  the  said  Smith  Child)  did  not  see  Samuel  Cole  (meaning 
the  said  Samuel  Cole)  on  the  day  of  Sawyer's  (meaning  the  said 
Samuel  Sawyer's)  commitment  for  trial  (meaning  on  the  said  ninth 
day  of  July,  in  the  year  of  our  Lord  1850),  I  (meaning  the  said 
Smith  Child)  did  not  accompany  Samuel  Cole  (meaning  the  said 
Samuel  Cole)  from  Hanley  to  Burslem,  on  the  ninth  day  of  July 
(meaning  the  said  ninth  day  of  July,  in  the  year  of  our  Lord 
1850),  i  (meaning  the  said  Smith  Child)  did  not  say  to  Samuel 
Cole  (meaning  the  said  Samuel  Cole),  it  is  a  bad  job,  and  I 
(meaning  the  said  Smith  Child)  hope  you  (meaning  the  said 
Samuel  Cole)  will  not  be  too  hard  with  Sawyer  (meaning  the  said 
Samuel  Sawyer),  I  (meaning  the  said  Smith  Child)  never  saw 
Samuel  Cole  (meaning  the  said  Samuel  Cole)  until  this  week 
(meaning  the  week  in  which  the  said  twentietn  day  of  July,  in 
the  year  of  our  Lord  1850  was);  Francis  Dutton  (meaning  the  said 
Francis  Dutton)  did  not  fall  after  he  was  struck  by  a  stone,  at  the 
time  the  offence  was  committed  (meaning  the  offence  for  which 
the  said  Samuel  Sawyer  was  indicted  and  tried  as  aforesaid),  I 
(meaning  the  said  Smith  Child)  was  by  the  whole  of  the  time 
(meaning  the  time  of  the  committing  of  the  offence  by  the  said 
Samuel  Sawyer  as  aforesaid),  and  Francis  Dutton  (meaning  the 
said  Francis  Dutton),  never  fell  at  all.  I  (meaning  the  said  Smith 
Child)  saw  Francis  Dutton  (meaning  the  said  Francis  Dutton) 
never  fell  at  all.*  I  (meaning  the  said  Smith  Child)  saw  Francis 
Dutton  (meaning  the  said  Francis  Dutton)  kick  a  man  (meaning 
the  said  person  to  the  jurors  first  aforesaid  unknown)  he  had  in 
custody  at  the  time  (meaning  the  time  of  the  committing  of  the 
said  offence  by  the  said  Samuel  Sawyer  as  aforesaid),  several  times 
on  the  ribs,  whereas,  in  truth  and  in  fact,  the  said  Smith  Child 
did  see  the  said  Samuel  Cole  on  the  said  ninth  day  of  July,  1850 ; 
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and  whereas,  in  truth  and  in  fact,  the  said  Smith  Child  did 
accompany  the  said  Samuel  Cole  from  Hanley  to  Burslem  on 
the  said  ninth  day  of  July,  in  the  year  of  our  Lord  1850;  and 
whereas,  in  truth  and  in  fact,  the  said  Smith  Child  did  say  to  the 
said  Samuel  Cole,  **  It  is  a  bad  job,  and  I  hope  you  will  not  be 
too  hard  with  Sawyer"  (meaning  the  said  Samuel  Sawyer);  and 
whereas,  in  truth  and  in  fact,  the  said  Smith  Child  did  see  Samuel 
Cole  before  the  said  week  in  which  the  said  twentieth  day  of  July, 
in  the  year  of  our  Lord  18.50,  was;  and  whereas,  in  truth  and  in  fact, 
the  said  Francis  Button  did  fall  after  he  was  struck  by  a  stone,  at 
the  time  the  said  offence  was  committed  by  the  said  Samuel 
Sawyer ;  and  whereas,  in  truth  and  in  fact,  the  said  Smith  Child 
did  not  see  the  said  Francis  Dutton  kick  any  person  at  any  time ; 
and  whereas,  in  truth  and  in  fact,  the  said  Francis  Dutton  did  not 
kick  any  person  he  had  in  custody,  at  the  time  of  the  committing 
of  the  said  offence  by  the  said  Samuel  Sawyer  as  aforesaid,  or  any 
other  time,  as  he  the  said  Smith  Child,  at  the  time  of  his  taking 
his  said  oath  as  aforesaid,  well  knew ;  and  so  the  jurors  first  aforesaid, 
now  here  sworn,  upon  their  oath  aforesaid,  do  say  that  the  said 
Smith  Child,  at  the  said  assizes  and  general  session  of  the 
delivery  of  the  said  gaol  of  our  said  Lady  the  Queen,  holden  at 
Stafford  aforesaid,  in  and  for  the  said  county  of  Stafford,  before 
the  said  John  Lord  Campbell,  and  Sir  Edward  Yaughan  Williams, 
Knight,  then  being  such  justices  as  aforesaid  (and  then  and  there 
having  sufficient  and  competent  power  and  authority  to  administer  indictment 
the  said  oath  to  the  said  Smith  Child),  did,  in  manner  and  form 
aforesaid,  commit  wilful  and  corrupt  perjury,  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

The  jury  having  been  sworn, 

P.  Mc  Makan  (for  the  defendant)  objected  to  the  sufficiency  of 
the  indictment  The  allegation  that  the  judges  before  whom  the 
trial  took  place  had  authority  to  administer  an  oath,  was  defective. 
The  indictment  aUeged  that  the  defendant  was  sworn  before  Lord 
Campbell  and  Sir  £dward  Yaughan  Williams,  ^^  then  and  there 
having  sufficient  authority  to  administer  the  said  oath."  This  was 
not  in  comphance  with  the  statute  of  23  Geo.  2,  c.  11,  sect.  1.  {b) 
That  section  rendered  it  necessary  to  set  out  the  commission  and 
other  proceedings  to  show  that  the  court  had  authority,  but  those 
formalities  were  dispensed  with  only  on  the  condition  precedent 
that  it  should  be  averred  that  the  Court  had  ^^  competent 
authority."  These  words  were  words  of  art  for  which  no 
equivalent   would   be   allowed,  and   ^^  sufficient  authority "  was 


(6)  Which  enacts  "  that  io  ereiy  information  or  indictment  to  be  prosecuted  against  any 
person  for  wilfnl  and  corrupt  perjnij,  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  chaijged  upon  the  defendant,  and  bj  what  court  or  before  whom  the  oath  was  taken 
(arerring  such  court  or  person  or  persons  to  have  a  competent  authoritj  to  administer  the  same), 
together  with  the  proper  averment  or  averments  to  falsify  the  matter  or  matters  wherein  the 
perjury  or  perjuriea  is  or  are  assigned,  without  setting  forth  the  hill,  answer,  information,  in- 
dictment, declaration  or  any  part  d[  any  record  or  proceeding,  either  in  law  or  in  equity,  other 
than  as  aJbreaaid,  and  without  setting  forth  the  commission  or  authority  of  the  court  or  person  or 
persons  before  whom  the  perjury  was  committed." 
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Rko.       obviously  no    equivalent  for    them.      In  every  precedent  the 
••  words  "  competent  authority"  were  to  be  found. 

"°^'  Kettle  (contra)  contended  that  **  sufficient  authority"  was  equi- 

1851.       valent  to  ^'competent  authority." 

": — ^        His  Lordship  said  the  objection  deserved  to  be  considered. 
in^c^tfU^  He  would  not  stop  the  case  upon  it,  but  would  reserve  it  for 
£mdence.     the  Court  of  Criminal  Appeal,  if  necessary. 

McMahon  next  submitted  that  the  indictment  was  defective 
with  respect  to  the  style  of  the  court  and  the  jurisdiction  of 
the  judges  before  whom  the  indictment  a^nst  Sawyer  was 
alleged  to  be  tried,  and  that  it  did  not  show  any  authority 
in  them  to  sit  on  his  trial.  The  indictment  alleged  that  that 
trial  took  place  at  the  assizes  and  general  session  of  the  delivery 
of  the  gaol  of  our  said  Lady  the  Queen,  for  the  county  of  Stafford, 
holden  at  Stafford,  in  and  for  the  said  county,  before  John  Lord 
Campbell,  chief  justice  of  our  said  Lady  the  Queen,  assigned  to 
hold  pleas  before  the  Queen  herself,  and  Sir  Edward  Vaughan 
Williams,  Knight,  one  of  the  justices  of  our  said  Lady  the  Queen, 
of  her  Court  of  Common  Pleas,  assigned  to  deliver  the  gaol 
of  the  prisoners  therein  being.  With  respect  to  the  court  itself 
he  need  not  observe  that  the  assizes  did  not  refer  to  the  criminal 
jurisdiction  of  the  judges^  but  to  the  former  and  now  almost 
obsolete  writs  of  assize.  The  court  described  in  the  indictment 
was,  in  fact,  an  impossible  combination  of  civil  and  criminal 
jurisdiction. 

His  Lordship  said  he  would  amend  by  striking  out  ^^  assizes  " 
as  surplusage. 

Mc  Mohan  next  submitted  that  the  indictment  did  not  suffi- 
ciently show  any  jurisdiction  in  Lord  Campbell  and  Mr.  Justice 
Williams.  In  the  commencement  of  the  indictment  they  were 
described  respectively,  the  one  as  "Lord  Chief  Justice  of  our 
Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen 
herself^"  and  the  other  as  "  one  of  the  Justices  of  our  Lady  the 
Queen  of  her  Court  of  Common  Pleas  assigned  to  deliver  the 
said  gaol,"  as  if  the  pleader  intended  to  contrast  the  one  as 
**  assigned  to  hold  pleas  before  the  Queen  herself,"  and  the  other 
as  assigned  to  deliver  the  gaol.  There  was  no  description  of 
them  as  justices  or  commissioners  assigned  to  deliver  the  gaoL 
The  common  form  would  be  to  add  after  the  words  "  Common 
Pleas,"  ^*  and  others  their  fellows,  justices  assigned  to  deliver  the 
said  gaol,"  &c  But  this  was  here  omitted,  and  throughout  the 
rest  of  the  indictment  their  authority  was  stated  and  described 
only  as  "  such  justices  as  aforesaid,"  whereas  it  was  manifest  that 
merely  as  justices  of  the  Queen's  Bench  and  Common  Pleas^  they 
had  no  authority  to  try  prisoners  at  Stafford. 

Kettle  submitted  that  nis  lordship  would  amend  by  inserting  the 
common  form  of  words  which  were  accidentally  omitted  and  were 
to  be  found  in  the  office  copy  of  the  record  of  the  conviction. 

On  its  appearing  that  those  words  were  in  the  record  of  the 
conviction. 
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His  Lordship  said  he  would  amend  this  defect  as  a  variance.  Bm. 

The  case  then  proceeded.  cwld 

When  the  office  copy  of  the  trial  and  conviction  of  Sawyer  was        ' 

read,  it  appeared  that  it  described  the  Court  as  a  General  Session        l85i. 
of  Oyer  and  Terminer  and  Gaol  Delivery,      It  also  described  the     p^^m^v^ 
charge  against  Sawyer  as  for  cutting  and  wounding,  and  described   indkimeni— 
the  person  whom  he  attempted  to  rescue  as  to  the  jurors  ^'un-     Evidmee, 
knaum^  this  last   word  having  been   omitted  from  the  present 
indictment. 

On  objections  being  taken  to  these  variances. 
His  LoRDSHiF  said  he  would  amend  them  alL 
In  order  to  prove  what  passed  on  the  trial  of  Sawyer,  it  was 
pr<^x>8ed  to  put  the  notes  taken  by  Mr.  Greaves  in  evidence,  and 
Ids  clerk  was  examined  to  the  following  effect : — 

John  Mc  Bride.-— I  am  clerk  to  Mr.  Greaves,  Q.  C.  I  was 
present  at  the  trial  of  Samuel  Sawyer,  at  the  last  Summer  Assizes, 
oefohi  Mr.  Greaves.  On  that  occasion  the  defendant  was  ex- 
amined as  a  witness  on  behalf  of  Sawyer.  The  oath  was 
administered  by  me.  I  produce  Mr.  Greaves's  notes  of  the 
evidence  on  the  trial.     They  are  in  his  handwriting. 

Cross-examined. — The  trial  took  place   in  the  Grand  Jury 
Soom.     Mr.  Greaves  is  a  magistrate  for  Staffordshire. 
It  was  then  proposed  to  have  the  notes  read  as  evidence. 
Mc  Mahon  objected. 

Talfoitrp,  J.,  inquired  of  the  counsel  for  the  prosecution  how 
he  proposed  to- make  them  evidence. 

Kettle  considered  he  had  high  authority  for  tendering  them. 
They  were  a  judge's  notes,  made  at  the  time  of  the  trial,  and  such 
notes  were  always  acted  on  without  calling  the  judge.  Every 
day's  experience  showed  that  this  was  so  in  moving  for  a  new  trial. 
The  inconvenience  of  bringing  a  judge  as  a  witness,  perhaps  off 
his  circuit,  was  an  argument  against  the  necessity  of  doing  so. 

Talfourb,  J. — A  judge's  notes  stood  in  no  other  position  than 
anybody  else's  notes.  They  could  only  be  used  in  evidence  to 
refresh  the  memory  of  the  party  taking  them.  It  was,  no  doubt, 
unusual  to  produce  the  judge  as  a  witness,  and  would  be  highly 
inconvenient  to  do  so ;  but  that  did  not  make  his  notes  evidence. 
Parties  who  chose  to  prosecute  for  perjury  should  take  care  to 
have  some  other  proof  of  what  was  sworn  than  what  might  be 
found  in  a  judge's  notes.     They  were  altogether  inadmissible. 

The  notes  were  withdrawn,  and  other  evidence  given  of  what 
passed  at  the  trial.     At  the  close  of  the  case  for  the  prosecution, 

Mc  Mahon  objected  that  the  allegation  of  a  trial  before  Lord 
Campbell  and  Mr.  Justice  Williams  was  not  supported  by  proof 
of  a  trial  before  Mr.  Greaves.  Throughout  the  indictment  they 
alone  were  named ;  Mr.  Greaves  was  not  once  named,  nor  did 
the  indictment  leave  it  to  be  inferred  that  he  might  have  acted 
with  them,  as  it  carefully  departed  from  the  common  form,  and 
avoided  all  allusion  to  ^^  others  their  fellows,"  though  these  words 
appeared  in  the  record  of  the  conviction. 
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Rko.  Kettle  contended  that  it  was  enough  to  name  the  chief  commis- 

^'  sioners^  and  referred  to  R.  v.  Alford  (Leach.  150),  where  it  was 

'      held  that  an  indictment  may  allege  the  peijurj  to  have  been  com- 

1851.  mitted  before  one  of  the  judges  in  the  commission  of  assize,  though 
„  ":  _^  the  names  of  both  appear  in  the  record  of  the  trial. 
/fiSJL*—  ^^  Mahon  replied. — In  R.  v.  Alfordy  and  every  other  case  in 
Evidence,  the  books  except  the  late  case  of  Reg.  v.  Sckksinffer  (2  Cox  Crim. 
Cas.  170),  the  person  before  whom  the  trial  in  fact  took  place  was 
named  as  the  person  or  one  of  the  persons  before  whom  it  did 
take  place.  In  R.  v.  Alford  the  judge  of  assize  who  tried  the 
case  was  named  as  the  person  before  whom  the  perjury  was  com- 
mitted, and  the  objection  was,  that  on  the  production  of  the  record 
of  the  trial,  it  appeared  that  the  trial  was  alleged  to  have*  taken 
place  before  both  the  judges  of  assize  named  in  the  commission. 
The  only  exception  to  be  found  from  the  course  of  alleging  the 
trial  literally  in  accordance  with  the  facts,  was  in  Rep.  v« 
Schlesinaer,  where,  on  an  indictment  for  peijury,  committed^on  a 
trial  before  the  Secondary  of  London,  the  indictment  alleged  the 
trial  to  have  taken  place  before  the  Sheriffs  of  London,  and  the 
Court  of  Queen's  Bench  held  that  that  was  sufficient,  because 
from  the  ancient  peculiar  constitution  of  the  City  Courts,  the 
Secondary  had  acted  as  assessor  to  the  sheriffs,  to  them  alone  the 
writs  were  directed,  and  by  them  they  were  returned,  and  the 
Secondary  had  no  authority  of  his  own  to  try  any  cause.     But  the 

E resent  case  did  not  come  within  the  principle  of  that  decision,  as 
ere  Mr.  Greaves,  if  he  had  any  authority,  had  just  as  much  as 
any  other  commissioner ;  he  was  not  the  assessor  of  Lord  Camp- 
bell and  Mr.  J.  Williams ;  the  trial  might  have  been  properly 
alleged  to  have  taken  place,  and,  so  far  as  regarded  that  trial,  his 
authority  was  co-ordinate  with  that  of  those  two  learned  judges. 

Talfourd,  J.,  said  he  thought  the  point  of  sufficient  difficulty 
to  be  reserved  for  the  Court  of  Appeal. 

Kettle  having  then  stated,  in  answer  to  an  inquiry  by  Mc  Mahon, 
that  he  was  not  prepared  to  produce  the  commission  under  which 
Mr.  Greaves  was  authorized  to  sit — 

Mc  Malion  objected  that  there  was  no  evidence  whatever  that 
Mr.  Greaves  had  any  authority  to  try  Samuel  Sawyer.  Here  Mr. 
Greaves  was  not  named  in  the  present  indictment,  or  in  the  record 
of  the  conviction  of  Sawyer,  and  as  the  commission  under  which  he 
was  supposed  to  have  acted  was  producible,  possibly  he  might  not 
be  named  in  that.  The  proceeding,  too,  took  place  not  in  the 
public  well-known  Crown  Court,  but  in  a  back  room  usually 
occupied  by  the  grand  jury,  and  in  which  the  Judges  of  Assize, 
Oyer,  and  Terminer,  and  Gaol  Delivery  never  sat.  This  trial 
might  have  been  precisely  similar  to  the  trials  which  took  place  at 
Monmouth  a  few  years  ago,  before  Mr.  Serjt  Allen,  wnen  the 
prisoners  were  obliged  to  be  tried  over  again  in  consequence  of  his 
not  being  then  named  in  the  commission. 

Kettle  contended  that  the  ereat  inconvenience  of  forcing  the 
Clerk  of  Assize  to  bring  round  the  commissions  with   him  was  a 


Child. 
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eofficient  reason  for  the  non-production  of  the  commission  in  this       Rbo. 
case.     The  trial  took  place  in  a  public  court  where  criminal  trials      ^J^' 
were  frequently  held  at  the  assizes  for  this  county^  and  it  would 
be  therefore  presumed,   according  to  the  maxim  omnia  rite  acta^        i85i. 
that  Mr.  Greaves  had  the  proper  authority,  ^, — 

Mc  MahoTu — As  to  the  first  point,  an  examined  copy  of  the  /nJ^SillL 
commission  would  be  sufficient,  and  so  the  argument  ah  incanvenienti    Evidence, 
was  to  be  met ;  and  as  to  the  other,  one  of  the  best  known  excep* 
tions  to  the  maxim  of  omnia  rite  acta  was,  that  jurisdiction  was  not 
to  be  presumed. 

Talfourd,  J.,  said  that,  if  the  trial  had  taken  place  in  this 
court  before  a  person  in  the  robes  of  a  judge  of  assize,  and  acting 
as  a  judge  of  assize,  he  would  not  require  any  proof  of  his  autho- 
rity, but  Mr.  Greaves  sat  in  the  grand  jury  room,  and,  being  a 
ma^trate  for  the  county,  might,  it  was  just  possible  to  suppose, 
have  acted  in  that  capacity.  There  was  nothing  on  the  face  of 
any  of  the  documents  before  the  court  to  show  that  he  had  autho- 
rity, he  therefore  thought  the  objection,  though  he  would  not  stop 
the  case  upon  it,  was  so  formidable  that  he  would,  if  necessary, 
reserve  it  for  the  Court  of  Appeal,  and  let  the  prisoner  out  on  bail 
in  the  meantime. 

The  case  then  proceeded. 

The  defendant  was  acquitted. 


OXFORD  CmCDIT. 
Salop  Spring  Assizes,  1851. 

Shrewsbury,  March  20. 

(Before  Talpourd,  J.) 

Reg.  v.  Morris,  (a) 

Night  poaching — Indictment — Sufficiency  of  description  of  land — Name 

of  occupier. 

In  an  indictment  for  night  poaching  under  the  statute  9  Geo.  4,  c.  69,  s.  9, 
it  is  unnecessary  to  state  whether  the  land  was  open  or  enclosed. 

Where  the  land  was  described  as  in  the  occupation  of  Sarah  Harriett 
Williams^  and  it  was  proved  that  she  was  generally  hnown  as  *^  Mrs. 
Hosier  fViUiams,'*  or  as  **  Sarah  HarrieU  Hosier  Williams  ;"— 

Held  thaty  as  it  appeared  she  would  be  as  well  known  and  identified  by 
the  name  of  Sarah  Harriett  WUliamSy  and  could  not  be  mistaken  for 
any  other  person^  the  description  in  the  indictment  was  sufficient. 

THE  prisoner  was  indicted  for  night  poaching. 
The  indictment  allied  that  Richard  Morris,  late  of,  &c.,  and 
certain  other  persons,  being  to  the  number  of  three  and  more 

(a)  Reported  by  J.  E.  Datib,  Esq.,  Barrister-at-Law. 
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Rsa  together,  on  the  16th  day  of  December,  a.d.  1850,  with  force  and 

^-  arms,  &c.,  at  the  parish  aforesaid,  in,  &a,  by  night  (that  is  to  say), 

^  about  the  hour  of  two  in  the  night,  of  the  said   16th  day  of 

,                    1851.  December,  in  the  year  aforesaid,  unlawfully  together  did  enter 

Nvrk't  &tn  ^^^^  *^^  ^^^^  *°^  there  were  in  certain  land  there  situate,  called 
—ineS^nL^  Digmore  Plantation,  of  and  belonging  to  Sarah  Harriett  Williams, 
with  the  intent  and  for  the  purpose  of  then  and  there,  by  night,  as 
aforesaid,  illegally  takiug  and  destroying  game,  the  said  Bicluurd 
Morris  being  then  and  there  by  night  as  aforesaid,  and  at  the  time 
when  they  so  together  entered  and  were  in  the  said  land  as  afore- 
said, armed  with  a  gun,  against  the  form  of  the  statute,  &c.  In  a 
second  count  the  land  was  described  as  Digmore  Plantation,  and 
in  a  third  count,  as  ^'  certain  land  in  the  occupation  of  Sarah 
Harriett  WiUiams." 

At  the  commencement  of  the  trial, 

Phillimore^  for  the  defendant,  objected  that  the  indictment  was 
defective  in  not  stating  whether  the  land  was  open  or  enclosed. 
The  statute  9  Geo.  4,  c.  69,  s.  9,  on  which  the  indictment  was 
framed,  certainly  made  use  of  the  terms,  *^  any  land  whether  open 
or  enclosed,"  but  he  submitted  that  it  was  necessary  to  specify  in 
the  indictment  whether  the  land  was  in  fact  open  or  enclosed, 
as  an  essential  part  of  the  description,  but 

Talfourd,  J.,  overruled  the  objection,  (b) 

In  the  course  of  the  evidence  for  the  prosecution,  it  appeared 
that  the  prosecutrix,  who  was  described  in  the  indictment  by  the 
name  of  Sarah  Harriett  Williams,  was  a  widow  generally  known 
as  Mrs.  Hosier  Williams,  or  Sarah  Harriett  Hosier  Williams, — 
Hosier  having  been  the  name  of  a  former  husband. 

Phillimore  objected  that  this  was  a  fatal  variance  between  the 
evidence  and  the  first  and  third  counts.  Where  the  land  was 
described  by  the  name  of  the  occupier,  that  name  was  material  as 
part  of  the  necessary  description.  It  was  by  that  name  alone  the 
defendant  was  enabled  to  ascertain  the  land  for  entering  which 
he  was  charged,  and  here  the  name  of  the  occupier,  as  alleged  in 
the  indictment,  was  not  the  name  by  which  she  was  commonly 
known. 

HuddlestoHy  for  the  prosecution,  having  been  heard  contra^ 

Talfourd,  J.,  on  ascertaining  that  Mrs.  Williams  would  be 
quite  as  well  known  and  identified  by  the  name  of  Sarah  Harriett 
Williams,  and  could  not  be  mistaken  for  any  other  person,  thought 
the  description  in  the  indictment  sufiScient. 

The  defendant  was  ultimately  convicted. 

(6)  Tbe  point  SMins  to  lutTe  been  already  determined  in  Reg.  t.  Andrewt{2  M.  &  Rob.  17), 
bat  tbat  caee  was  not  referred  to. — [J.  E.  D.] 

;i 
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COURT  OF  CRIMINAL  APPEAL. 

April  26,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talpourd,  J.) 

Reg.  v.  Mary  Ann  Bennett,  (a) 

Indictment  for  perjury^ — Averment  of  materiality'-^  Cert(xinfy. 

An  indictment  for  perjury  charged  that  the  defendant^  upon  a  trial  for 
rape,  falsely  swore  that  she  never  got  a  Mr,  M,  W,  (he  the  said  M,  W, 
being  then  present  in  court  during  the  said  trial)  to  write  a  letter  for 
her;  and  that  averment  teas  prefaced  by  an  allegationy  that  it  was  a 
material  question  whether  she  ever  got  one  M,  W,  to  write  a  letter  for 
her.  The  evidence  proved  that,  upon  the  trial  for  rape,  Mr,  M,  W. 
was  pointed  out  to  her,  and  that  she  swore  that  she  did  not  get  him  to 
write  for  her  a  letter  which  was  produced  and  shown  to  her ;  and  that 
that  was  false, 

Heldy  thai  the  allegation  of  materiality  was  sufficient;  and  the  identity 
of  M,  W,  suffidently  shown, 

THE  following  case  was  reserved  by  Talfourd,  J. : — Mary  Ann 
Bennett  was  tried  before  me  at  the  last  assizes  for  the  county 
of  Gloucester,  on  an  indictment  chai^ng  her  with  wilful  and 
corrupt  perjury,  committed  on  the  trial  at  the  Gloucester  Spring 
Assizes,  1850,  of  Shadrach  Lewis,  and  Isaac  Hopkins,  for  a  rape 
upon  herself.  The  indictment  against  Mary  Ann  Bennett,  after 
stating  the  trial,  and  the  oath  taken  by  the  prisoner,  as  a  witness, 
in  the  usual  form,  proceeded  thus  to  allege  the  materiality  of  the 
matters  assigned  as  perjury,  and  the  prisoner's  evidence,  to  which 
the  assignments  were  applicable : — That  upon  the  trial  of  the  said 
indictment,  the  following  questions  became  and  were  material,  and 
each  of  them  respectively  became  and  was  a  material  question, 
whether  or  not  the  said  M.  A.  Bennett  ever  got  one  Milo 
Williams  to  write  a  letter  for  her,  and  whether  or  not  she  the  said 
M.  A.  Bennett  saw  the  said  Milo  Williams  at  the  house  of  the 
father  of  the  said  prisoner,  Shadrach  Lewis,  when  the  said  letter 
was  written,  and  whether  or  not  she  ever  saw  the  said  Milo 
Williams  at  the  house  of  the  said  father  of  the  prisoner,  Shadrach 
Lewis,  and  whether  or  not  she  ever  saw  the  said  Milo  Williams 
in  any  house,  and  whether  or  not  she  ever  saw  the  said 
Milo  Williams  more  than  once,  and  whether  or  not  the  said 
Shadrach  Lewis,  and  the  said  Isaac  Hopkins^  or  either  of  them, 
violently,  feloniously^  and  against  the  will  of  the  said  M.  A. 

(a)  Reported  by  A  Bittlx8TOV,  Esq.,  Barnster-at-Law. 
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Bennett,  ravished  her.  That  the  said  Mary  Ann  Bennett  being  so 
sworn,  &c.,  then  and  there,  on  the  said  trial,  upon  her  oath  afore- 
said, falsely,  corruptly  and  wilfully,  &c.,  did  depose  and  swear 
1851.        (amongst  other  things,  in  substance  and  to  the  effect  following; 
Perim-'     that  is  to  Say)  that  she  (meaning  the  said  M.  A.  Bennett)  never 
Indictment—   got  a  Mr.  Milo  Williams  (he  the  said  Milo  Williams  being  then 
Certafntif.     present  in  court  during  the  said  trial)  to  write  a  letter  for  her,  and 
that  she  (meaning  the  said  M.  A.  Bennett)  did  not  see  the  said 
Mr.  Milo  Williams  at  the  house  of  the  father  of  the  said  prisoner, 
Shadrach  Lewis,  when  the  said  letter  was  written,  and  that  she 
(meaning  the  said  M.  A.  Bennett)  never  saw  the  said  Mr.  Milo 
Williams  at  the  said  house  of  the  said  father  of  the  said  prisoner, 
Shadrach  Lewis,  and  that  she  ^meaning  the  said  M.  A.  Bennett) 
never  saw  the  said   Milo  Wilhams  in  any  house,  and  that  she 
(meaning   the   said   M.  A.  Bennett)  never  saw   the  said  Milo 
Williams  more  than  once ;    and  that  the  said  Shadrach  Lewis 
and  Isaac  Hopkins,  violently,  feloniously,  and  against  the  consent 
of  the  said  M.  A.  Bennett,  ravished  her.     The  indictment  then 
proceeded  to  negative  the  truth  of  the  matters  sworn  in  these  terms: 
Whereas  in  truth  and  in  fact,  the  said  Mary  Ann  Bennett  did 
get  the  said  Milo  Williams  to  write  a  letter  for  her,  &c.,  and  con- 
cluded in  the  usual  form.      It  was  proved  that,  at  the   trial  of 
Lewis  and  Hopkins,  the  prisoner,  then  the  witness,  was  asked  on 
her  cross-examination,  whether  she  ever  got  Mr.  Milo  Williams 
(who  was  pointed  out  to  her  in  court)   to  write  a  letter  for  her? 
That  she  replied,  *^  No,  I  did  not."     That  a  letter  was  then  exhi- 
bited to  her,  and  the  question  was  repeated,  as  to-  '^  this  letter,** 
that  she  repeated  her  denial.    She  was  then  asked,  did  you  not  get 
Mr.  Milo  Williams  to  write  this  at  Lewis's  father's  house  ?     She 
said,    "I  did    not.'*      She  was    then    asked    if   she   ever  saw 
Williams  at  Lewis's  father's   house?     She  said,  '*I  never  did.** 
Again,   whether  she   ever  saw   Williams?     She  replied,   "once 
at   Chepstow;   never  but  once."     She  was  then   further  asked, 
whether  she   ever   saw  Williams  at  her   father's  house.      She 
replied,   "Not  in   any  house.''    The  questions  were  afterwards 
in  substance  repeated  to  her  by  the  judge,  but  she  persisted  in  the 
same  denials.     She  deposed  to  the  perpetration  of  a  rape  upon  her 
person  by  both  prisoners  in  succession,  each  assisting  the  other. 
Upon  the  trial  of  the  indictment  for  perjury,  the  letter  in  ques- 
tion, which  had  been  given  in  evidence  to  contradict  her  on  the  trial 
for  rape,  was  sworn  bv  Milo  Williams  to  have  been  written  at  the 
house  of  the  father  of  Lewis,  after  the  committal  for  rape,  by  him- 
self, upon  her  suggestions,  read  over  to  her  by  him,  signed  by  her 
with  her  mark,  and  by  him  taken  away  for  transmission  to  Lewis 
in  Gloucester  GaoL     It  was  as  follows : — 

"  St.  Brin  walls  Common,  January  4,  1850. 

"  Shadrach  Lewis.— Dear  Friend, — Your  master,  Mr.  Milo 
Williams,  called  to  see  your  father  about  your  unfortunate  situa- 
tion.    I  have  told  him  I  will  do  all  I  can  to  clear  you,  and  I  am 
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glad  I  was  at  your  father's  house  when  Mr.  Williams  called.  I 
should  not  have  went  to  the  police  about  the  matter  at  all  if  I  had 
not  been  persuaded  by  Betty  Wood  and  Nanny  Voice.  I  had  too 
many  backers  on^  or  I  should  not  have  troubled  about  it.  If  you 
are  as  willing  as  myself,  when  you  return,  I  have  no  doubt  all  will 
be  as  well  as  it  was  before.     Your  father  is  welL 

'^  I  am,  yours,  &Cy        her 

"  Mary  Ann  X  Bennett." 

**  Witness,  Milo  Williams."  mark. 

Other  confirmatory  proof  of  the  truth  of  Mr.  Williams's  state- 
ment was  given ;  and  the  jury  found  the  prisoner  guilty  on  all 
the  assignments  of  peijunr  except  on  that  assigned  on  the  allega- 
tion that  she  never  saw  W  illiams  but  once  (which  there  was  no 
proof  to  negative),  and  the  assignment  on  the  allegation  of  rape 
itself,  the  sufficiency  of  which  therefore  it  is  not  necessary  to  con- 
sider. For  the  prisoner,  it  was  objected  that  the  materiality  of 
the  matters  assigned  as  perjury  was  not  sufficiently  alleged  in  the 
indictment.  That  the  reference  to  the  letter  was  too  va^e  and 
general,  and  not  properly  pointed  to  the  particular  letter  m  ques- 
tion. That  the  reference  to  Milo  Williams,  and  to  Lewis's  father's 
house  were  not  properly  introduced  by  an  averment.  That  the 
letter  produced  in  evidence  was  not  sufficiently  identified  with  the 
statements  on  the  record  to  support  them.  It  was  also  contended 
that  the  whole  transaction  oi  the  letter  was  not  sufficiently 
material  to  the  charge  of  rape,  but  I  thought  it  clearly  was  so 
under  all  the  circumstances  in  proof  before  me,  and  I  did  not 
reserve  this  objection.  I  respited  the  judgment,  and  reserved, 
the  other  objections  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

Me  Mahon  argued  the  case  for  the  prisoner. 

PoweU  contnL 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  conviction 
is  right.  It  appears  to  me  that  the  identity  of  Milo  Williams  is 
sustained  throughout  the  indictment  as  the  person  who  was 
present  at  the  tnal  for  rape,  and  the  person  who  was  present  at 
the  trial  for  rape  is  the  person  who  gave  evidence  in  support  of 
this  prosecution.  So  it  is  distinctly  alleged  that  the  question 
whether  the  prisoner  did  procure  Milo  WiUiams  to  write  a  letter 
for  her  was  a  material  question ;  and  that  being  so,  it  is  unneces* 
sary  that  the  materiality  should  appear  upon  the  face  of  the  indict- 
ment. It  is  enough  if  the  evidence  shows  it,  as  it  was  properly 
held  to  do  in  this  case. 

Alderson,  B. — I  was  inclined  at  first  to  doubt  whether  the 
allegations  as  to  her  getting  Milo  WiUiams  to  write  a  letter  for 
her  were  sufficient;  but  there  is  a  positive  averment  that  the 
question  was  material,  and  that  beins  so,  it  is  reduced  to  a 
question  of  evidence ;  and  when  we  Took  at  the  evidence,  the 
materiality  of  the  letter  becomes  obvious  enougL  So,  as  to  the 
identity  of  Williams,  there  appears  some  uncertainty  at  first ;  but 
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in  the  statement  of  what  she  swore,  the  Milo  Williams  referred  to 
is  identified  as  being  a  person  then  present  in  court. 

Coleridge,  J. — I  also,  at  one  time,  entertained  some  doubt  in 
this  case ;  and  I  still  think  that  it  would  have  been  better  if  the 
identity  of  Williams  had  been  distinctly  averred  in  the  introduc- 
tory part  of  the  indictment.  I  think,  nowever,  that  the  indictment 
may  be  sustained  by  reason  of  the  subsequent  averment  of  his 
presence  in  court,  which  has  the  effect  of  identifying  the 
Milo  Williams  previously  mentioned  as  the  same  person,  with 
reference  to  whom  the  question  was  put ;  and  that  question  is 
distinctly  averred  to  have  been  a  material  question. 

The  other  judges  concurred.  Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

May  3,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfourd,  J.) 

Reg.  r.  Oddy.  (a) 


Felonious  receipt  of  stolen  goods — Evidence  of  guilty  knowledgi 

Possession  of  other  stolen  goods. 

Upon  a  charge  of  feloniously  receiving  stolen  goods,  the  possession  of  other 
stolen  goods,  not  connected  with  the  immediate  charge,  is  not  admiS' 
sible  as  evidence  of  guilty  hnowledge. 

THE  following  case  was  reserved  by  the  Recorder  of  Leeds : — 
The  defendant  was  indicted  for  felony  at  the  Leeds  Borough 
Sessions,  holden  before  the  Recorder  of  that  borough  on  the  3rd  of 
April,  1851.  The  indictment  contained  three  counts;  the  1st 
count  charged  the  defendant  with  breaking  a  warehouse,  and 
stealing  therefrom,  on  the  3rd  of  March,  1851,  fifty  yards  of 
woollen  cloth,  value  10/.,  the  property  of  Isaac  Boocock,  in  the 
said  warehouse;  the  second  count  charged  a  simple  larceny  of 
the  same  property  on  the  same  day  and  year ;  the  third  coimt 
charged  that  the  defendant,  on  the  same  day  and  year,  feloniously 
received  the  same  property,  knowing  it  to  have  been  stolen.  To 
all  these  counts  the  defendant  pleaded  not  guilty,  and  issue  was 
joined  on  the  part  of  the  crown.     At  the  trial,  it  was  proved  that 

(a)  Reported  by  A.  BiTTLEflTO?f,  Esq.,  Barrister-at-Law. 
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the  doth  mentioned  in  the  indictment  had  been  stolen  on  the 
night  between  the  2nd  and  3rd  of  March^  1851,  from  a  mill,  and 
was  the  property  of  the  party  named  in  that  behalf  in  the  indict- 
ment, it  was  further  proved  that  the  defendant  was  found  in 
possession  of  it  on  the  10th  of  March,  1851,  under  circumstances 
which  it  was  suggested  showed  an  attempt  to  conceal  the  pos- 
session. It  was  further  proved  that  the  defendant,  upon  the  cloth 
being  discovered  in  his  possession,  declared  that  he  had  obtained 
the  cloth  from  a  woman  who  was  called  as  a  witness  at  the  trial 
on  the  part  of  the  prosecution,  and  who  swore  that  it  had  not  been 
obtained  from  her.  The  counsel  for  the  prosecution  proposed 
farther  to  prove  that  the  defendant's  house  had  been  searched 
within  an  hour  after  the  property  named  in  the  indictment  was 
fonnd  in  his  possession,  and  that  upon  this  search  two  other  pieces 
of  doth  were  found  in  the  house ;  and  also,  that  on  the  13th  of 
December,  1850,  the  defendant  bad  been  in  possession  of  two 
more  pieces  of  cloth.,  and  that  these  four  pieces  of  cloth  had  been 
stolen  on  the  night  between  the  4th  and  5th  of  December,  1850, 
from  another  mill,  and  were  the  property  of  different  owners,  no 
one  of  whom  was  connected  with  the  owner  of  the  cloth  mentioned 
in  the  indictment.  The  counsel  for  the  defendant  objected  to  the 
reception  of  this  evidence ;  first,  on  the  ground  that  it  was  not 
receivable  in  support  of  either  of  the  first  two  counts,  and  there- 
fore could  not  be  given  unless  those  two  counts  were  abandoned. 
Secondly,  on  the  ground  that,  considering  the  evidence  with 
reference  only  to  the  third  count,  it  was  not  receivable,  inasmuch 
as  it  did  not  appear  and  was  not  suggested  that  any  of  the  four  pieces 
of  cloth  were  delivered  to  the  defendant,  or  stolen  by  the  person 
who  ddivered  to  the  defendant  or  stole  the  cloth  mentioned  in  the 
indictment,  and  that  it  did  appear  that  two  of  the  four  pieces  had 
not  been  received  by  the  defendant  at  the  same  time,  or  stolen  at 
the  same  time,  or  from  the  same  person,  as  the  cloth  mentioned  in 
the  indictment ;  and  that  it  did  not  appear  when  the  other  two 
pieces  were  received  by  the  defendant,  but  did  appear  that  they 
were  not  stolen  at  the  same  time  or  from  the  same  person  with 
the  cloth  mentioned  in  the  indictment.  The  Recorder  received 
the  disputed  evidence  without  requiring  an  abandonment  of  either 
of  the  nrst  two  counts,  and,  in  summing  up,  told  the  jury  not  to 
apply  it  to  either  of  the  first  two  counts ;  but  he  told  them  that  it 
was  evidence  of  guilty  knowledge  under  the  third  count,  without 
desiring  them  not  to  take  it  into  consideration  unless  they  be- 
lieved that  the  four  ends  of  cloth,  or  some  or  one  of  them,  were 
or  was  delivered  to  the  defendant,  or  stolen  by  the  person  who 
delivered  to  the  defendant,  or  stole  the  cloth  mentioned  in  the 
indictment,  or  that  any  of  the  four  pieces  of  cloth  was  delivered 
to  the  defendant  at  the  same  time,  or  stolen  from  the  same 
person,  with  the  cloth  mentioned  in  the  indictment.  The  jury 
found  the  defendant  not  guilty  on  the  1st  count,  not  guilty  on  the 
2nd  count,  guilty  on  the  3rd  count.  The  defendant  was  sentenced 
to  be  transported  for  seven  years ;  but  execution  of  the  judgment 
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was  respited)  and  the  defendant  committed  to  prison  until  the 
questions  hereafter  mentioned  should  have  been  considered  and 
decided.  The  defendant  is  still  in  prison.  The  questions  for  the 
opinion  of  the  justices  of  either  bench^  and  Barons  of  the 
Exchequer,  are,  whether^  under  the  circumstances  above-men- 
tioned, first,  the  disputed  evidence  was  receivable ;  secondly,  the 
direction  to  the  jury  correct. 

Pickering y  in  support  of  the  conviction. — The  evidence  was 
properly  received  in  this  case,  and  the  jury  properly  directed.  No 
case  precisely  similar  to  the  present  has  occurred ;  but  there  are 
cases  in  which  evidence  of  the  possession  of  other  stolen  goods  has 
been  received  upon  a  similar  charge :  (JB.  v.  Dunn,  Moo.  C.  C.  146 ; 
E.  V.  Davis,  6  Car.  &  P.  177 ;  R.  y.  Man^ld,  Car.  &  M.  140.)  (ft) 
[Alderson,  B. — Upon  a  charge  involving  an  intent  to  steal,  can 
ou  prove  a  previous  conviction  for  felony  rl  Evidence  of  general 
d  character  is  certainly  not  admissible,  [-^lderson,  B. — This 
is  particular  evidence  of  bad  character.]  It  is  only  the  allegation 
of  scienter  in  the  indictment  which  renders  it  admissible.  [Lord 
Campbell,  C.  J. — How  does  the  previous  receipt  of  stolen  goods 

(6)  The  following  is  the  sommarj  of  the  three  cases  cited,  giyen  in  Rnssell  on  Crimes  (Greaves'' 
Ed.^: — R,  T.  Dwm: — Upon  an  indictment  for  receiTing  stolen  goods  evidence  may  be  given  of 
different  receipts  of  goods  stolen  from  the  same  penon,  in  order  to  show  guilty  knowledge  in 
the  receiving  at  least  of  sach  receipts  aa  were  prior  to  the  one  charged  in  the  indictment;  but 
where,  on  an  indictment  for  recdving  several  articles,  it  appears  that  they  were  received  at 
different  times,  the  prosecutor  must  elect  on  which  receipt  he  will  proceed.  Upon  an  indict- 
ment against  a  principal  and  receiver,  the  evidence  against  the  receiver  was,  that  many  of  the 
goods  were  fonnd  in  her  possession;  others  pledged  by  herself;  and  others  by  her  direction, 
with  different  pawnbrokers,  at  different  times,  for  a  period  of  betweeen  four  and  five  months; 
and  other  parcels  were  proved  to  have  come  into  her  possession  at  several  and  distinct  times, 
and  she  admitted  that  all  these  things  had  been  given  to  her  by  the  principal;  and  it  was  sub- 
mitted that  the  prosecntor  should  elect  what  articles  he  meant  to  rely  upon,  and  Gaselee,  J., 
decided  that  as  there  was  evidence  that  some  of  the  things  came  at  different  times  there  were 
several  distinct  acts  of  receiving,  and  that  the  prosecutor  must  elect  what  act  of  receiving  he 
xelied  upon  to  support  the  felonious  receiving.  The  prosecutor  then  elected  to  go  upon  the 
receiving  of  two  particular  pieces  of  silk.  It  was  then  objected  that  evidence  ought  not  to  be 
allowed  of  the  receiver  having  pledged  or  disposed  of,  or  having  in  her  possession  the  other 
articles  of  stolen  property,  in  order  to  raise  an  inference  of  guilty  knowledge;  but  as  all  the 
property  had  been  stolen  from  the  same  persons,  and  had  been  all  brought  to  her  by  the  principal, 
Gaselee,  J.,  thought  it  was  admissible  and  proper  to  be  left  to  the  jury,  as  an  ingredient  to  make 
out  the  guilty  knowledge;  and  he  told  the  jury  that  they  might  take  into  their  consideration  the 
circumstances  of  her  having  the  various  articles  of  stolen  property  in  her  possession,  and 
pledging  or  otherwise  disposing  of  them  at  various  times,  as  an  ingredient  in  coming  to  a 
determination  whether  when  she  received  the  two  pieces  of  silk  she  knew  them  or  either  of 
them  to  have  been  stolen.  The  jury  found  the  prisoner  guilty;  and,  upon  a  case  reserved, 
the  judges  were  unanimously  of  opinion  that  evidence  of  other  acts  of  receiving  was  properly 
admitted  against  the  receiver,  and  the  conviction  was  therefore  right.  R,  v.  Davis: — ^Where 
upon  an  indictment  for  receiving  stolen  goods,  it  was  proposed  to  prove  other  receipts  of  stolen 
articles  besides  those  laid  in  the  indictment,  Gnmey,  B.,  held  that  any  receipts  that  were  laid 
before  those  laid  in  the  indictment  were  evidence,  and  that,  strictly  speaking,  the  receiving 
another  article,  the  subject  of  another  indictment,  waa  admissible.  In  the  same  case  it  was 
held  that  evidence  might  be  given  not  only  of  the  finding  of  the  gocds  mentioned  in  the  indict- 
ment in  the  house  of  the  prisoner,  but  also  of  the  finding  of  many  other  goods  marked  with  the 
mark  of  the  prosecutor,  with  a  view  to  the  scienter,  E.  v.  McmsfieJd: — ^Upon  an  indictment  for 
receiving  stolen  tin,  it  waa  held  that  evidence  might  be  given  that  when  the  constable  went  to 
search  the  prisoner's  warehouse  for  stden  iron  he  saw  the  prisoner  endeavouring  to  conceal 
some  brass  in  some  sand,  and  that  after  he  waa  taken  away  in  custody,  his  wife  carried  some 
tin  under  her  cloak  from  a  warehouse  on  the  premises.  In  the  same  case  it  was  held  that  what 
the  prisoner  said  to  the  constable,  not  only  relating  to  the  tin  which  was  stolen,  and  for  which 
the  constable  was  not  searching,  but  also  relating  to  the  iron  for  which  he  waa  searehing,  was 
admissible  in  evidence. 
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help  to  prove  the  scienter  alleged  In  this  indictment  ?]  [ Alder- 
8ON9  B. — My  brother  Talfoura  and  I  rejected  similar  evidence  in 
SirrelTe  caseJ]      Coleridge^    J.,   receiy^  it  in  IL  v.  Mansfield. 

{CoLEBiDGE^  J.^It  was  impossible  to  reject  the  evidence  which 
received  there.  I  could  not  prevent  the  witness  from  giving  the 
account  of  what  he  found.]  There  is  no  difference  in  principle 
between  this  case  and  that  of  uttering  forged  notes,  where  evi- 
dence of  previous  utterings  is  always  received  to  prove  the  guilty 
knowledge;  and  the  moral  weight  of  such  evidence  is  almost 
irresistible.  The  possession  of  a  thousand  stolen  articles  would 
afford  almost  conclusive  evidence  of  guilty  knowledge.  [Lord 
Campbell,  C.  J. — The  moral  weight  of  the  evidence  is  not  the 
test.  Many  facts  are  excluded  by  law,  which  might  be  important, 
on  account  of  the  inconvenience  of  admitting  them.]  The  incon- 
venience ought  not  to  weigh  against  the  conclusiveness  of  the 
evidence ;  but  the  inconvenience  supposed  would  not  really  arise. 
The  prisoner  would  not,  in  fact,  be  taken  by  surprise,  and  the 
inconvenience  of  raisine  different  issues  is  submitted  to  in  many 
cases,  for  the  sake  of  furthering  the  ends  of  justice:  {Whileys 
ease,  (e)  2  Leach,  983 ;  1  New  Rep.  92.)  [Alderson,  B.— 
But  here  one  robbery  was  in  March,  and  the  other  in  the 
December  previous.  Can  you  mention  any  case  where  evi- 
dence has  been  admitted  of  a  transaction  which  took  place 
three  months  before  the  time  to  which  the  indictment 
relates?!  .  In  BaWs  case^^d^  (R.  &  R.  132),  the  former  uttering, 
of  which  evidence  was  given  to  show  a  guilty  knowledge, 
took  place  about  three  months  before  the  offence  charged  in  the 
indictment.  But  it  is  submitted  that  the  interval  of  time  which 
may  have  elapsed  between  the  previous  offence  which  it  is 
attempted  to  prove  and  the  one  charged  cannot  affect  the  question. 
That  observation  may  go  to  the  effect  of  the  evidence,  but  not  to 
its  admissibility.     In  frhiley*s  case  (2  Leach,  983),  Lord  Ellen- 

(c)  That  was  an  indictment  for  nctering  a  forged  bank  note  in  March,  1804;  and  to  proYe 
thegoOtj  knowledge,  former  ntterings,  one  on  the  13th  Febmary,  1804,  another  on  the  25th 
February,  1804,  and  another  on  28th  February,  were  offered  in  evidence.  All  the  arguments 
from  the  inconvenience  of  admitting  such  evidence  were  urged,  and  were  thus  dealt  with  by 
Lord  £I]enborough :  *'  The  observations  respecting  prisoners  being  taken  by  surprise,  and  coming 
unprepared  to  answer  or  defend  themselves  against  ei^trinsic  facts,  is  not  correct.  The  indict- 
ment alleges  that  the  prisoner  uttered  this  note  knowing  it  to  be  forged,  and  they  must  know 
that  without  the  reception  of  other  evidence  than  that  which  the  mere  circumstances  of  the 
transaction  itself  would  furnish,  it  would  be  impossible  to  ascertain  whether  they  uttered  it 
with  a  guilty  knowledge  of  its  having  been  forged,  or  whether  it  was  uttered  under  circum- 
stances which  showed  their  minds  to  be  free  from  that  guilt. 

(d)  BaU$  cote. — The  prisoner  was  indicted  for  uttering  a  forged  Bank  of  England  note, 
knowing  the  same  to  be  foiged.  Clear  proof  was  adduced  that  the  note  in  question  was  forged, 
and  that  it  had  been  uttwed  by  the  prisoner  at  East  Bourn,  on  the  i7th  June,  1807.  To 
establish  his  guilty  knowledge,  evidence  was  admitted  that  on  the  20th  March  preceding,  he 
had  passed  off  a  102^  Bank  of  England  note,  likewise  forged,  and  of  the  same  mano&cture,  and 
that  there  had  been  paid  into  the  Bank  of  England  various  forged  notes,  dated  between  De- 
cember, 1806,  and  March,  1807,  all  of  the  same  manufacture,  and  having  different  indorse- 
ments upon  them  in  the  handwriting  of  the  prisoner.  It  likewise  appeared,  that  when  he  was 
apprehended  he  had  in  his  possession  paper  and  implements  fit  for  making  notes  of  the  same 
kind  with  those  produced.  The  prisoner  was  found  guilty,  but  the  opinion  of  the  judges  was 
taken  opoo  the  admissibility  of  the  evidence.  They  held  it  admissible  to  prove  the  knowledge 
of  the  prisoner  that  the  note  was  forged,  and  that  everything  which  he  said  or  did  was  proper 
to  be  sdmitted,  to  show  his  knowledge  of  the  forgery. 
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borough  thus  deals  with  that  observation :  ^^  True  it  is,  that  the 
more  detached  the  previous  utterings  are  in  point  of  time,  the  less 
relation  they  will  bear  to  the  particular  uttering  stated  in  the 
indictment ;  and  when  they  are  so  distant^  the  only  question  that 
can  be  made  is,  whether  they  are  sufficient  to  warrant  the  jury  in 
making  any  inferences  from  them  as  to  the  guilty  knowledge  of 
the  prisoners;  but  it  would  not  render  the  evidence  mad- 
missible.  Circumstances  of  this  kind  may  produce  such  strong 
evidence  as  to  leave  no  doubt  as  to  the  prisoner's  knowledge  that 
the  notes  were  forged."  The  admissibility  of  such  evidence, 
too,  is  not  confined  to  previous  utterings  of  the  coin  of  the  realm, 
or  of  Bank  of  England  notes,  or  of  notes  belon^ng  to  the  same 
bank.  Evidence  has  been  adduced  of  a  previous  uttering  of  a 
note  of  one  private  bank,  in  order  to  show  a  guilty  knowl^ge  at 
the  time  of  uttering  a  note  of  another  private  bank :  (KirkwoofTs 
case,  Lewin  C.  C.  103.  (e)  So  in  BalTs  case  (I  M.  C.  C.  470), 
in  order  to  show  that  the  prisoner  uttered  a  Polish  note  with  a 
guilty  knowledge,  evidence  was  given,  not  that  he  had  previously 
uttered  any  other  Polish  note,  or  any  other  note  at  all,  but  that  he 
had  previously  agreed  to  make  and  to  deliver  to  a  person  some 
forged  Austrian  notes,  which  were  never  in  fact  made. 

R,  V.  Hough  (Russ.  &  Ry.  120),  (f)  asserts  the  same  principle^ 
and  it  is  applicable  here.  Even  upon  a  trial  for  murder,  evidence 
of  a  previous  murder  connected  with  the  murder  charged  has  been 
received  for  the  purpose  of  proving  motive :   {R.  v.  ClewpSf  4  Car. 

(e)  The  indictment  was  for  tittering  a  5L  note  of  the  Bank  of  Ireland;  and  two  forged  notes 
of  Messrs.  Ball  and  Co.,  bankers,  Dublin,  were  recei?ed  for  the  purpose  of  showing  guiltj 
knowledge. 

(/)  The  indictment  was  for  forging  and  uttering  a  bill  of  exchange,  purporting  to  be  drawn  on 
a  certain  banking  house;  and  other  forged  bills  upon  the  same  house,  found  upon  the  prisoner 
when  he  was  apprehended,  were  received  as  evidence  of  guUtj  knowledge. 

(ff)  R,  V.  CUnoet: — Upon  an  indictment  for  the  murder  of  one  Hemmings,  it  was  opined  that 
great  enmity  subsisted  between  Parker,  the  rector  of  a  parish,  and  his  parishioners,  and  that 
the  prisoner  had  used  expressions  of  enmitj  against  the  rector,  and  had  said  he  would  give  50/. 
to  have  him  shot;  and  that  the  rector  was  shot  by  Hemmings;  and  that  the  persons  who  had 
employed  him,  fearing  they  should  be  discovered  as  having  hired  him  to  murder  the  rector,  had 
themselves  murdered  Hemmings;  and  that  Hemmings'  bones  had  been  found  in  a  bam  ocen- 
pied  by  the  prisoner  at  the  time  of  the  murders.  AfUr  evidence  had  been  given  of  dedaratioiis 
of  the  prisoner,  showing  that  he  entertained  malice  against  the  rector,  it  was  proposed  to  show 
that  Hemmings  was  the  person  by  whom  the  rector  was  mnrdered;  it  was  objected  that  this 
was  not  admissible,  as  the  rector's  death  was  not  the  subject  of  the  present  inquiry.  Littlb- 
DALE,  J. — *'  I  think  that  I  must  receive  the  evidence.  On  the  part  of  the  prosecution  it  is 
put  thus;  that  the  prisoner  and  others  employed  Hemmings  to  murder  Mr.  Parker,  and  tiiat 
he  being  detected,  the  prisoner  and  others  then  mnrdered  Hemmings  to  prevent  a  discovery  of 
their  own  guilt;  now  to  ascertun  whether  or  not  that  was  so  in  point  of  fiuit,  it  is  necessary 
that  I  should  receive  evidence  respecting  the  mtirder  of  Mr.  Parker." 

(K)  R.  V.  Voke: — The  prisoner  was  charged  with  shooting  at  a  gamekeeper;  and  there  was 
evidence  that  he  had  fired  twice.  Between  the  first  and  second  firing  was  about  a  quarter  of 
an  hour.  In  the  course  of  the  trial  it  was  suggested  that  the  prosecutor  ought  not  to  give 
evidence  of  two  distinct  felonies;  but  the  learned  judge  thought  it  unavoidable  in  this  ease,  as 
it  seemed  to  him  one  continued  transaction,  in  the  prosecution  of  the  general  malidoos  intent 
of  the  prisoner.  Upon  another  groimd  also  the  learned  judge  thought  the  evidence  proper. 
The  counsel  for  the  prisoner,  by  his  cross-examination  of  the  gamekeeper,  had  endeavoiired  to 
show  that  the  gtm  might  have  gone  off  the  first  time  by  accident;  and  although  the  learned 
judge  was  satisfied  that  this  was  not  the  case,  he  thonght  the  second  firing  was  evidence  to 
show  that  the  first,  which  had  preceded  it  only  a  quarter  of  an  hour,  was  wilful;  and  to  remove 
the  doubt,  if  any  existed,  in  the  minds  of  the  jtury.  Upon  a  case  reserved,  the  judges  held  the 
evidence  rightly  received,  and  the  prisoner  properly  convicted. 
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&  P.  221  (a);  A  v.  Voke,  Russ.  &  Ry.  531  (A\)  [Lobd  Camp- 
bell, C.  J. — ^What  you  want  is  a  case  in  wnich  evidence  of  a 
previous  offence^  unconnected  with  the  one  charged^  has  been 
received.]  Where  is  the  line  to  be  drawn?  It  will  be  very  diffi- 
cult to  lay  down  any  rule  as  to  the  interval  of  time  or  degree  of 
connexion  which  are  necessary  in  order  to  render  evidence  of  this 
sort  admissible.  In  Gibson  v.  Hunter  (2  H.  BL  288),  irregular 
and  suspicious  transactions  between  A.  and  B.  in  relation  to  other 
bills  were  received  as  evidence  to  show  with  respect  to  a  particular 
bill  drawn  by  A.  upon  B.,  and  payable  to  a  fictitious  payee,  either 
that  B.  knew  the  name  of  tne  payee  to  be  fictitious  when  he 
accepted  it,  or  had  given  A.  authority  to  draw  it. 

No  counsel  appeared  for  the  prisoner. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  evidence 
was  afl  little  receivable  under  the  3rd  count  for  receiving  as  upon 
the  Ist  or  2nd  counts  for  stealing.  It  would  be  evidence  to 
prove  that  the  prisoner  is  a  very  bad  man,  and  likely  to  commit 
such  an  offence ;  but  by  the  law  of  England  one  offence  is  not 
allowed  to  be  given  in  evidence  to  prove  another.  How  can  the 
poesession  of  other  stolen  goods  show  any  knowledge  that  the 
particular  goods  mentioned  in  the  indictment  were  stolen  ?  It  can 
lead  to  no  such  conclusion.  With  regard  to  the  admission  in 
evidence  of  proof  of  previous  utterings  upon  indictments  for 
uttering  forged  notes,  I  have  always  thought  that  those  decisions 
go  a  great  way,  and  I  am  by  no  means  inclined  to  apply  them 
to  the  criminal  law  generally;  but  certainly  evidence  of  that 
description  shows  the  prisoner  skilful  in  dealing  with  forged 
paper;  and  that  may  lead  to  the  inference  that  he  knew  the 
particular  notes  to  be  forged ;  but  there  is  no  ground  upon  which, 
from  evidence  like  this,  tne  scienter  can  be  inferred  upon  a  charge 
of  feloniously  receiving  stolen  goods.  A  similar  noint  was 
properly  decided  by  my  brothers  Alderson  and  Talfourd,  in 
SirreJTs  case,  at  Liverpool;  and  I  think  this  evidence  was  impro- 
perly admitted,  and  that  the  conviction  must  be  quashed. 

Alderson,  B. — In  the  cases  of  uttering,  the  act  received  in 
evidence  is  of  the  same  nature  as  that  which  it  is  to  explain ;  but 
the  evidence  which  is  offered  to  prove  a  guilty  knowledge  on  this 
occasion  is  quite  consistent  witn  the  supposition  that  on  the 
former  occasions  the  prisoner  himself  stole  the  goods.  Here  the 
prisoner  is  found  not  to  have  stolen^  but  to  have  received,  the 
goods. 

The  other  judges  concurring, 

Conviction  reversed. 


Bbo. 

V. 

Oddt. 
1851. 


Evidence, 


Judgment. 
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CENTRAL  CRIMINAL  COURT. 

NoYEHBEB  Session,  1850. 

(Before  Alderson,  B.,  and  Martin,  B.) 

November  27. 

R.  V,  Macklin.  (a) 

7^8  Geo.  4,  c.  29,  s.  57 — Order  for  the  restUuUon  of  stolen  goods — 

Writ  of  restitution —  Counsel — Practice, 

Where  a  prisoner  pleaded  guilty  to  severed  indictments  charging  him 
with  larceny^  and  an  application  was  made  on  the  part  of  die  prosc' 
eviorfor  an  order  for  restitution^  the  court  consented  to  hear  counsel 
on  behalf  of  those  who  were  in  possession  of  the  goodsy  and  against 
whom  the  order^  ifmade^  would  operate. 

Where,  under  such  circumstances,  the  depositions  taken  before  the  magiS' 
trate  disclosed  a  clear  case  of  felony,  the  court  declined  to  order  a  writ 
of  restitution  to  issue  on  the  suggestion  of  the  holders  of  the  goods  that 
the  prisoner  was  an  agent,  and  therefore  that  the  fraudulent  dealing 
with  the  goods  on  his  part  did  not  constitute  a  felony,  but  they  made 
the  common  order  for  restitution, 

THE  prisoner  was  arraigned  on  several  indictments,  which 
charged  him  with  steahn^  a  large  amount  of  property.  To 
all  these  indictments  he  pleaded  guilty. 

Clarhson  (with  whom  was  Huddkston),  for  the  prosecution, 
applied  to  the  court  for  an  order,  under  the  7  &  8  Geo.  4,  c,  29, 
8.  57,  upon  several  pawnbrokers,  with  whom  the  goods  had  been 
pledged,  that  they  should  be  given  up  to  the  prosecutor. 

Parry y  who  appeared  for  one  of  the  pawnbrokers,  claimed  to  be 
heard  on  his  behalf. 

Clarhson  objected  that  the  pawnbroker  was  not  a  party  before 
the  court,  and  could  not,  therefore,  be  heard  by  counsel;  he  had 
no  locus  standi, 

Alderson,  B. — I  do  not  think  I  ought  to  object  to  hear  what 
the  pawnbrokers  have  to  say  against  this  application,  and  if  I 
ought  to  hear  them,  I  do  not  see  why  I  should  not  hear  their 
counsel. 

Parry  then  submitted  that  great  injustice  would  be  done  if  this 
order  was  made.  There  was  a  very  large  amount  of  property  in 
the  hands  of  the  pawnbrokers,  and,  because  the  prisoner  had 
chosen  to  plead  guilty,  they  were  to  be  deprived  in  uiis  summary 
manner  of  what,  upon  investigation,  it  might  appear  they  were 

(a)  Reported  hj  B.  C.  RoBxnsoii,  Esq.,  Barrister-at-Law. 
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legally  entitled  to.     The  act  of  the  prisoner  in  pleading  guilty        Rjbo. 
ought  not  to  affect  third  parties.     It  might  be  that  he  was  guilty  ** 

upon  one  charge,  and,  knowing  that  he  must  be  convicted^  might        

hope  to  do  himself  service  with  the  prosecutor  by  confessing  bis  1850. 
fi;uilt  as  to  all.  There  was  no  proof  that  the  property  ever  ^eMiu^qf 
belonged  to  the  prosecutor;  but,  merely  because  he  chose  to  stoimffoodt^ 
include  it  in  several  indictments,  he  came  to  the  court  and  asked  Praetioe. 
the  judges,  without  further  inquiry,  to  order  it  to  be  given  up  to 
him.  [Aldbrson,  B. — No  doubt  the  identity  of  the  property 
must  be  established;  but  I  do  not  think  we  have  anv  other 
matter  to  consider.]  If  the  case  had  been  tried  it  might  have 
been  shown  that  the  prisoner  was  the  agent  of  the  prosecutor,  and 
that  he  pledged  these  goods  imder  circumstances  that  would  not 
constitute  a  felony.  [Alderson,  B. — But  surely  now  1  must 
take  it  upon  the  prisoner's  confession  that  he  was  a  thief  and  not 
an  agent.1  This  presumption  did  not  exist  as  against  third 
parties.  It  was  quite  possible  to  conceive  that  a  confession  of 
this  kind  might  be  obtained  by  collusion.  Under  such  circum- 
stances^  those  who  had  taken  the  property  fairly,  and  in  the 
ordinary  course  of  business,  ought  not  to  be  precluded  from 
showing  that,  in  spite  of  the  confession,  no  felony  had  been  com- 
mitted. The  court  had  a  discretion  in  the  matter,  and  would  not 
exercise  it  in  favour  of  the  prosecutor,  except  upon  the  clearest 
proof  that  he  was  entitled  to  the  goods.  [Alderson,  B. — ^What 
course  do  you  wish  us  to  pursue  ?]  To  order  a  writ  of  restitution 
to  issue,  then  the  whole  matter  could  be  inquired  into. 

Alderson,  B. — I  do  not  see  at  the  moment  how  any  good 
could  accrue  to  your  clients  from  such  a  course.  I  certainly  think 
the  pawnbrokers  should  not  be  absolutely  bound  by  the  prisoner's 
confession.  It  ought  not  to  affect  them ;  but,  on  the  other  hand, 
the  act  of  Parliament  prescribes  that  where  the  person  robbed  has 
prosecuted  the  thief  to  conviction,  he  shall  have  an  order  from  the 
court  that  his  goods  be  restored  to  him.  Would  not  the  better 
course  be  to  bring  the  goods  into  court  that  they  may  be  identified, 
and  that  affidavits  should  be  made  on  both  sides,  of  any  matters 
the  parties  may  think  it  necessary  to  state?  We  should  then 
have  an  opportunity  of  forming  our  judgment  upon  the  facts,  of 
which  at  present  we  are  entirely  ignorant. 

Clarkson. — No  doubt  we  must  establish  to  your  Lordships' 
satisfaction  that  the  goods  are  the  goods  of  the  prosecutor ;  but,  as 
to  any  suggestion  that  this  is  not  a  felony,  a  glance  at  the  depo- 
sitions wiU  satisfy  you  that  there  is  no  ground  for  it. 

Alderson,  B. — But  even  then  the  statement  in  the  depositions 
would  not  be  conclusive  against  third  persons.  At  all  events,  I 
must  read  the  depositions  for  the  purpose  of  deciding  as  to  what 
sentence  should  be  passed  upon  the  prisoner,  and  I  wiU,  therefore, 
give  an  answer  to  your  application  to-morrow. 

November  28. 
Alderson,  B. — The  only  point  on  which  my  brother  Martin 
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Reo.        and  myself  have  felt  any  doubt^  is  as  to  whether  a  summary  order 

^'         should  be  made,  or  a  writ  of  restitution  ordered  to  issue.     I  have 

f^^'     looked  into  the  law  on  the  subject  of  the  writ  of  restitution,  of 

1850.       which  in  my  experience  I  never  knew  an  instance*     In  fact,  the 

■: — 7        only  case  I  can  find  is  Burgess  v.  Coney  (I  Tremaine's  Pleas  of  the 

^Jf^UI^^  Crown,  315),  which,  although  a  civil  case,  was  tried  here  at  the 

Praetioe.     Old  Bailey.     No  doubt  the  court  may  award  such  a  writ,  but  I 

see  no  necessity  for  it  in  this  case.    We  have  looked  over  the 

depositions,  ana  are  satisfied  that  this  is  not  a  case  within  the 

Factory  Act,  that  the  prisoner  was  not  an  agent,  and  that  in 

making  away  with  this  property,  he  was  clearly  guilty  of  iUony. 

We  shall  therefore  make  the  common  order  for  restitution,  subject, 

of  course,  to  the  identity  of  the  goods  being  established,  but  with 

respect  to  which  probably  no  difficulty  will  arise. 

Mabtik,  B.,  concurred. 

Application  for  an  order  of  restitution  granted. 
Clarhson  and  HuddUsUm  in  support  of  the  application. 
Parry  against  it. 


CENTRAL  CRIMINAL  COURT. 
November  Session,  1850. 

November  28. 

(Before  the  Recorder.) 

Reg.  r.  CouRTENAT.  (a) 

Housebreaking — Ownership  of  dwelling-house. 

A.  was  in  the  service  of  B,  and  lived  in  a  house  close  to  BJs  place  of 
business,  B.  did  not  live  in  the  house  himself,  but  he  paid  the  rent  and 
taxes.  A.  paid  nothing  for  his  occupation.  Part  of  the  house  was 
used  as  storerooms  Jor  B.^s  goods. 

Heldy  that  this  was  the  dwelling -house  of  B.  and  was  improperly 
described  in  the  indictment  as  the  dwelling-house  of  A. 

^I"^HE  prisoner  was  indicted  for  feloniously  breaking  and  entering 
-L  the  dwelling-house  of  Edward  Jones,  and  stealmg  144  metal 
taps.  It  appeared  that  Jones,  the  prosecutor,  was  in  the  service 
of  a  Mr.  Doulton,  who  was  the  landlord  of  the  premises  in  ques- 
tion.     Part  of  the  house  was  used  as  store  rooms  for  Mr.  Doulton's 

(a)  Reported  by  B.  C.  Kobihsou,  Esq.,  Borrister-at-Law. 
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goocb,  and  In  the  other  part  the  prosecutor  resided ;  no  one  else        Reg. 
ever  resided  there.     Mr.  Doulton  paid  the  rent  and  taxes,  and   -,     ^' 

nothing  was  paid  by  the  prosecutor  for  his  occupation,  either  by        

way  of  deduction  from  his  wages  or  otherwise.  1850. 

mbton  (for  the  prisoner)  contended  that  under  such  circum-  nv^ZZZoA,^ 
stances  the  house  was  not  the  dwelling-house  of  Jones.  He  was  ^jncUctmenL 
a  mere  servant,  and  occupied  as  such;  and  had  no  possession 
distinct  from  that  of  his  master.  [The  JEIecobder. — Wills^s  case 
(I  Moo.  C.  C.  248),  very  much  resembles  this  case  in  the  facts, 
and  there  the  house  was  held  to  be  properly  described  as  that  of 
the  servant.]  But  there  the  prosecutor  was  something  more 
than  a  servant ;  he  was  the  secretary  of  a  company  and  uved  in 
the  house  with  his  family.  The  true  test  seems  to  be  this :  Who 
pays  the  rent?  Can  the  master  distrain  ?  (J3.  v.  Jarvis,  I  Moo. 
C.  C.  7.)  Does  the  servant  occupy  in  his  own  right  or  in  that  of 
the  master  ?     Clearly  in  this  case  in  right  of  the  latter. 

0*Brien  (for  the  prosecution)  contended  that  the  object  of  the 
statute  was  to  protect  the  persons  living  in  the  house,  and  those 
who  were  in  the  habit  of  so  doing  might  be  alleged  to  be  the  pro- 
prietors of  the  dwelling-house.  The  circumstance  of  another 
Serson  paying  the  rent  could  not  affect  the  question  as  to  who 
welt  in  the  nouse. 

RibtoTL — No  doubt  all  who  live  in  the  house  should  be  protected. 
A  servant  will  be  so  to  the  same  extent  as  the  master,  but  the  only 
question  here  is  how,  under  such  circumstances,  the  house  should 
be  described. 

The  Becobdeb  (after  consulting  Albebson,  B.) — The  learned 
Baron,  whose  opinion  I  have  asked,  seems  to  think  that  this  house 
should  be  described  as  the  house  of  the  master,  and  although  I 
am  not  free  from  doubt  upon  the  subject,  I  shall  act  on  his  opinion 
and  decide  that  this  is  an  improper  description. 

Judgment  in  favour  of  the  prisoner  as  to  the 
charge  of  housebreaking. 

CfBrien  for  the  prosecution* 

RibUm  for  the  prisoner. 
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COURT  OF  CRIMINAL  APPEAL. 

(Before  Jebyis^  C.  J.^  Patteson,  J.,  Cbesswell,  J.^  Erle^  J., 

and  Martin,  B.) 

January  18,  1851. 

Reg.  t7.  Dawson,  (a) 

Forgery —  fVarrant  or  order /or  payment  of  money, 

A,  B,  owed  money  to  C,  2).,  and  the  prisoner  forged  and  delivered  to 
A.  B.  a  letter  purporting  to  be  written  by  C  D,  in  the  following 
terms :  ^'  A.  B.y  London,  Bought  of  C,  D,,  English  and  Foreign 
fruit  merchant  and  potato  salesman^  two  bushels  of  apples^  9s.  Sir^ 
— I  hope  you  will  excuse  me  for  sending  for  such  a  trifle^  but  I  have 
received  a  lawyer's  letter  this  morning,  and  unless  I  can  make  up  a 
certain  amount  by  one  o^clock  there  will  be  an  action  commenced 
against  me,  and  I  am  obliged  to  hunt  after  every  shilling.  Yours,  S^. 
C,  D.'* 

Held,  that  the  document  was  a  warrant  for  the  payment  of  money  within 
the  11  Geo,  4  ^  1  JViU.  4,  c,  66,  s.  3. 

Semble,  per  Erie,  J,,  and  CressweU,  J,,  it  was  also  an  order  for  the 
payment  of  money. 

Case.  rilHE  following  case  was  reserved  by  Mr.  Baron  Martin : — At 
-L  the  session  of  goal  delivery,  holden  for  the  jurisdiction  of  the 
Central  Criminal  Court,  in  November  last,  Frederick  Augustus 
Dawson  was  tried  before  me  upon  an  indictment  founded  on  the 
statute  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  3,  charging  him  with 
forcing  and  uttering  the  document  hereinafter  set  forth  (and 
which  was  described  m  some  counts  as  an  order  and  in  others  as  a 
warrant  for  the  payment  of  nine  shillings),  with  intent  to  defraud 
John  Lowe.     The  forged  document  was  in  the  following  form : — 

Mr.  Lowe,  London. 

Bought  of  C.  Dawson,  English  and  Foreign  fruit  merchant,  and 
potatoe  salesman,  two  bushels  of  apples,  9s, 

Nov.  9. 

Sir, — I  hope  you  will  excuse  me  sending  for  such  a  trifle,  but 
I  have  received  a  lawyer's  letter  this  morning,  and  unless  I  can 
make  up  a  certain  amount  by  one  o'clock  there  will  be  an  action 
commenced  against  me,  and  I  am  obliged  to  hunt  after  every 
shilling.  Yours,  &C9 

F.  Dawson. 

It  appeared  upon  the  trial  that  Mr.  John  Lowe,  to  whom  the 

(o)  Reported  bj  B.  C.  RoBiiiaoiri  Esq.,  BanUter-at-Law. 
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document  was  directed^  was  indebted  to  Mrs.  Frances  Dawson^ 
by  whom  it  purported  to  be  signed  (and  who  carried  on  business 
in  the  name  of  C.  Dawson)  in  the  sum  of  nine  shillings,  for  two 
bushels  of  apples,  that  the  document  was  forged  and  uttered 
by  the  prisoner  to  Mr.  Lowe  as  a  genuine  instrument  coming 
from  Mrs.  Dawson  with  the  intention  of  fraudulently  obtaining 
from  Mr.  Lowe  the  said  sum  of  nine  shillings.  The  facts  neces- 
sary to  establish  the  case  were  clear,  but  it  was  objected  on  the 
part  of  the  defendant  that  the  document  was  neither  an  order  nor  a 
warrant  within  the  meaning  of  the  above  section  of  the  said  statute. 
I  directed  the  jury  to  consider  whether  the  prisoner  was  guilty  of 
forging  and  uttering  the  document  with  the  uuudulent  intention  of 
obtaimng  from  Mr.  Lowe  the  sum  of  9s.^  and  appropriating  it  to 
himself.  The  jury  thereupon  found  the  prisoner  guilty.  But 
doubting  whetner  such  document  was  an  order  or  a  warrant 
within  the  above  section,  I  respited  judgment  upon  the  indictment 
and  remanded  the  prisoner  to  the  eaol  of  Newgate  until  and  in 
order  that  I  should  have  the  opinion  of  Her  Majesty's  justices 
and  barons  under  the  act  of  1 1  &  12  Vict,  c  78,  upon  a  case  to  be 
stated,  whether  the  document  in  question  was,  under  the  cir- 
cumstances, such  an  order  or  warrant,  and  I  request  the  opinion  of 
the  said  justices  and  barons  upon  the  foregoing  case. 

December  7,  1850.  Samuel  Maktin. 

Ribton  (for  the  prisoner)  contended  that  the  document  was 
neither  a  warrant  nor  an  order.  It  could  not  be  an  order,  because 
in  such  a  case  the  person  ordering  must  have  had  authority  to  do 
so,  and  the  person  to  whom  the  order  was  directed  must  have  been 
compellable  to  pay. 

Cbesswell  J. — Here  the  money  was  due,  and  therefore  the 
orderee  might  be  compelled  to  pay. 

Patteson,  J. — Suppose  it  had  been  a  genuine  instrument, 
might  not  the  orderee  have  insisted  on  payment  ? 

Ribtovu — No :  not  at  the  time  and  under  the  circumstances  in 
which  it  was  demanded. 

Erle,  J. — Would  not  such  a  document  be  a  defence  if  he  had 
been  afterwards  sued  for  the  money  ?  If  so,  it  is  surely  a  warrant 
to  pay.  How  would  it  have  been  a  better  warrant,  supposing  that 
at  the  bottom  of  it  had  been  written,  *^  I  hereby  warrant  your 
paying  the  above  sum  ?^ 

Ribton, — The  distinction  with  respect  to  a  warrant,  no  doubt  is, 
that  the  party  drawing  has  authority  to  draw,  but  the  person  on 
whom  it  IS  drawn  is  not  obliged  to  pay.  {R,  v.  Vivian^  1  C.  &  K.  72 1 .) 

Patteson  J. — ^In  Thmri^s  case  {2  Moo.  C.  C.  210),  it  was 
decided  that  it  is  not  even  necessary  tnat  there  should  be  funds  in 
the  hands  of  the  drawee. 

Jeryis,  C.  J. — Li  R.  V.  Vivian  it  was  optional  whether  or  not 
the  person  to  whom  the  document  was  addressed  should  pay  it. 
Here  the  application  is  to  the  debtor,  who  was  bound  to  pay. 

RSbtofL — There  is  nothing  to  show  on  the  face  of  this  instrument 
that  any  money  was  paid,  so  as  to  render  it  available  as  a  defence 


Sbo. 

V. 

Dawsov. 

1851. 

Forgery — 

Warranter 

order. 
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Beg. 

V. 
DAW80V. 

1851. 

Forgenf — 
W€arraM  or 


to  a  subseqaent  action  for  the  money.  Warrant  is  a  word  of 
technical  and  commercial  meaning,  and  was  never  intended  by  the 
Legislatare  to  apply  to  such  an  instrument  as  this. 

Jebyis,  C.  J. — If  this  had  been  a  genuine  instrument,  and  Mr. 
Lowe  had  paid  to  the  bearer  of  it  9^.,  and  the  following  day  Mrs. 
Dawson  had  asked  for  the  money,  he  would  have  been  quite 
justified  in  refusing  to  pay  it.  I  am  clearly  of  opinion,  therefore, 
that  it  is  a  warrant  for  the  payment  of  money. 

Erle,  J. — And  I  think  it  is  an  order  also. 

Cresswell,  J. — Surely  it  is  impossible  to  raise  any  doubt 
about  this  being  a  warrant,  as  well  as  an  order. 

The  rest  of  the  court  concurred.  ConmctioiK  affirmed, 

Bibton  for  the  defence. 


COURT  OF  CRIMINAL  APPEAL. 


(Before  Jervis,  C.  J. ;  Patteson,  J. ;  Cresswell,  J. ; 

Erle,  J. ;  and  Martik,  B.) 

January  18,  1851. 

Reg.  v.  Amos,  {a) 

Arson — Description  of  building — Shed. 

A.y  being  possessed  of  freehold  land,  employed  capiud  in  building  houses 
upon  it  At  the  time  in  questiojty  twenty  or  thirty  houses  were  in  course 
of  erection^  A,  providing  the  materials  and  personally  superintending 
the  worky  which  was  performed  by  persons  sometimes  under  conirticts 
with  him,  and  sometimes  directly  employed  by  him.  His  object  was  to 
dispose  of  the  houses  w/ien  he  could  find  purchasers.  The  building 
alleged  to  have  been  destroyed  was  erected  by  him  four  or  five 
years  before,  for  the  convenience  of  his  worhs.  It  was  twenty-four 
or  twenty-five  feet  square,  its  sides  being  of  wood,  with  glass  windows, 
and  the  roof  was  skUed,  It  was  commonly  called  a  workshop.  It  was 
used  as  a  storehouse  for  seasoned  timber,  as  a  place  of  deposit  for  tools, 
and  sometimes  timber  was  worked  up  in  it  and  prepared  for  use.  At 
the  time  of  the  fire  it  contained  a  quantity  of  timber  so  prepared. 

Held,  that  the  building  was  properly  described  in  the  indictment  as  a  shed. 

Semble,  per  Patteson,  J,,  it  was  properly  described  also  as  a  building  used 
for  carrying  on  the  trade  of  a  builder, 

THE  following  case  was  reserved  for  the  opinion  of  the  Court 
by  Justice  Talfourd : — 
The  prisoner  was  tried  before  me  at  the  last  session  of  the 

(a)  Reported  by  B.  0.  BoBiiiBoir,  Eaq.,  Barrister-at-Law. 
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Central  Criminal  Court,  for  arson.     The  building  which  he  was  Bsa. 
charged  with  burning,  was  described  in  one  count  of  the  indictment  ^' 

as  a  *•  warehouse,"  in  the  second  as  *^an  office,"  in  the  third  as  a  ^^ 

''shop,"  in  the  fourth  as  a  ^^shed,"  and  in  the  fifth  as  ^^a  building  i85i. 

used  for  carrying  on  a  certain  trade,  that  is  to  say,  the  trade  of  a  

builder."  /Ji^^^ll;;^ 

The  building  destroyed  by  fire  stood  on  premises  belonging  to  a  Descripihn  of 
gentleman  who  had  been  in  the  army,  and  was  styled  "  Captain  ft»»i<««5^- 
Ross,"  at  Clapham,  possessing  a  considerable  freehold  estate  there : 
he  employed  his  capital  in  building  houses  thereupon,  of  which  from 
twenty  to  thirty  were  in  the  course  of  erection,  himself  proyiding 
the  materials  and  superintending  the  work,  which  was  performed 
by  persons  sometimes  under  contracts  with  him,  and  sometimes 
directly  employed  by  him,  but  always  with  his  own  materials.  His 
object  was  to  let  the  premises,  or  sell  and  conyey  them  as  he  could 
find  purchasers. 

The  building  was  erected  by  him  four  or  fiye  years  ago,  for  the 
eonyenience  of  the  works ;  it  was  twenty-four  or  twenty-fiye  feet 
square,  its  sides  of  wood,  with  glass  windows,  its  roof  slated,  and  it 
was  commonly  called  ^^  the  workshop ;"  it  was  used  as  a  storehouse  for 
seasoned  timber,  as  a  place  of  deposit  of  tools,  and  a  place  where 
timber  was  worked  up  into  proper  forms,  and  prepared  for  use. 
At  the  time  of  the  fire,  this  building  contained  timber  prepared  for 
use,  which,  being  burnt  with  it,  made  the  owner's  loss  amount  to 
more  than  1,000ZL  On  the  part  of  the  prisoner,  it  was  contended 
that  the  building  destroyed  did  not  answer  either  of  the  descriptions  caBe. 
of  "  warehouse/'  "  office,"  "  shop,"  or  **  shed,"  and  that  the  use  of 
it  by  Captain  Boss  was  not  a  use  in  the  trade  of  a  builder.  The 
jury  found  the  prisoner  jrailt;^,  and  in  answer  to  a  question  put  by 
me  to  them,  found  that  Captain  Ross  had  been,  and  was  at  the  time 
of  the  fire,  in  the  habit  oi  employing  his  capital  in  the  building  of 
houses  on  his  own  land,  and  of  purchasing  and  working  up  timber 
and  other  materials  in  their  erection,  for  his  profit  and  gain,  and 
that  the  building  destroyed  was,  at  the  time  of  the  fire,  employed 
by  him  for  the  purposes  of  such  object.  I  respited  the  judgment, 
and  reseryed  the  question,  whether  the  building  destroyed  answers 
the  description  in  either  count  of  the  indictment,  for  the  opinion 
of  the  judges  of  the  Court  of  Criminal  Appeal. 

16  June,  1851.  J.  N.  Talfourd. 

PulUng  (for  the  prisoner.) — None  of  the  counts  are  sufficient  to 
indnde  the  building  which  has  been  burnt.  It  is  submitted  that 
the  answer  of  the  jury  to  the  question  put  to  them  by  the  judge 
must  be  struck  out  of  the  case.  They  had  already  giyen  their  i 
yerdict,  and  no  explanation  of  it  afterwards  could  be  admitted. 
[jERyis,  C.  J. — ^We  must  surely  take  the  case  as  it  is  submitted  to 
us.  Eble,  J. — Theyerdict  is  not  complete  until  it  is  accepted  by 
the  judge.1  Then,  taking  the  case  as  it  stands,  it  does  not  appear 
from  the  facts  that  the  prosecutor  carried  on  the  trade  or  business 
of  a  builder.  He  neither  bought  nor  sold  buildings.  He  had 
considerable  landed  property,    and  built    houses   as   any  other 
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Kbo.        capitalist  might  do^  but  not  for  the  purposes  of  trade.     Buying 
^-         land  for  the  purposes  of  building  houses  upon  it  does  not  constitute 
^ff"       a  man  a  trader:  (Stuart  v.  Sloper,  18  L.  J.  321,  Ex.)     [Jebvis, 
1851.        C.  J. — That  is  a  very  different  case  from  this.     There  Mr.  Stuart 
At^n-^      bought  land,  and  employed  builders  to  build  houses  for  him ;  here 
indidmetu^   Captain  Boss  is  his  own  builder.]     It  is  true  that  Captain  Boss 
'^^JS*^  </  was  willing  to  sell  if  he  could  find  purchasers ;  but  it  does  not 
^^^'      smpear  that  he  had,  in  fact,  ever  sold.     In  the  case  referred  to, 
Stuart  had  taken  land  from  the  beginning,  for  the  purpose  of 
trading  in  the  houses  that  should  be  built  upon  it.  [Cresswell,  J. 
— But  building  upon  land  and  allowing  it  to  be  built  upon  are 
two  different  mings.     Eble,  J. — You  seem  to  think  that  because 
a  man  would  not  be  considered  a  trader  within  the  meaning  of  the 
bankrupt  laws,  that  he  is  therefore  not  within  the  protection  of 
this  statute.]     There  is  no  difference,  I  submit,  between  a  trader 
in  the  one  sense  and  in  the  other.     The  object  of  the  Legislature 
was  to  protect  trade ;  and  we  must,. therefore,  look  strictly  to  what 
trade  is.  [Eble,  J. — You  mean  to  say  that  the  Legislature  meant 
to  leave  the  buildings  and  sheds  of  private  gentlemen  to  be  set 
fire  to  with  impunity  ?]      Again,  this  is  not  a  warehouse.     Dr. 
Johnson,  in  his  dictionary,  defines  a  warehouse  to  be  a  '^  storehouse 
for  merchandise,"  thus  connecting  the  word  with  the  purposes  of 
trade.     In  Richardson's  Dictionary  the  same  definition  is  given. 
In  Godfrey*s  case  (1  Leach,  322),  which  was  a  charge  of  stealing 
from  a  warehouse,  this  meaning  seems  to  have  been  put  upon  the 
word.     In  R.  v.  Hill  (2  Moo.  &  Rob.  458),  a  cellar  in  which  goods 
were  deposited  was  held  to  be  a  warehouse ;  but  there  they  were 
deposited  for  sale.     [Jebvis,  C.  J. — What  do  you  understand  by 
the  word  merchandise  ?]     Whatever  is  bought  and  sold  by  mer- 
chants.   Wares  are  goods  that  are  sold  in  markets.    A  warehouse 
is  not  simply  a  storehouse;  it  is  a  storehouse  for  merchandise;  for 
that  which  is  to  be  sold.     [Jebvis,  C.  J. — Then  you  would  say 
that  cotton  stored  at  Liverpool  for  sale  is  in  a  warehouse ;  but 
when  it  gets  to  Manchester,  to  be  manufactured,  it  ceases  to  be 
merchandise,  and  the  building  in  which  it  is  kept  is  not  a  ware- 
house.    But  what  do  you  say  to  this  building  being  called  a  shed?] 
That  word  is  used  in  the  act  of  Parliament  to  mean  some  erection 
connected  with  farming ;  that  is  shown  from  its  connexion  with 
"  hovel,  fold,  or  any  farm  building."     [Cbesswiell,  J. — It  does 
not  say  to  any  otiier  farm  buildings.]     No,  but  farm  buildings  are 
especially  referred  to  after  the  specific   words.      Dr.   Jonnson 
defines  a  shed  to  be  a  shelter  made  of  boards,  &c.     J3.  v.  Munson 
t        (2  Cox  Crim.  Cas.  186)  is  in  point.     A  shed  is  a  place  open  at  the 
sides.      It  means,  a  refuge,  a  shelter  from  a  storm;  it  must  be 
open  to  be  thus  available.      [Jebvis,  C.  J. — ^It  will  very  much 
assist  us  in  this  investigation  if  you  will  tell  us  what  this  building 
really  is.]     The  act  of  ^Parliament  is  to  be  construed  strictly,  and 
the  only  question  is,  whether  the  building  can  be  declared  to  be 
what  the  statute  alleges?   Another  description  is  that  of  a  '^  shop." 
jR.  V.  Sanders  (9  C.  &  P.  79)  shows  that  this  will  not  do.     It  was 
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there  decided  that  the  building  must  be  used  for  the  sale  of  goods.        Bbg. 
It  was  not  sufficient  that  it  was  used  as  a  workshop.     The  term  ^• 

**  office"  is  eoually  objectionable.    In  point  of  fact,  it  never  was  ^' 

used  as  an  office.  issi. 

Garde  (for  the  prosecution)  was  not  called  upon.  

Jervis,  C.  J. — It  is  not  necessary  that  we  should  express  our   /^^j^JJl^ 
opinion  upon  each  count  of  the  indictment    It  is  enough  if  any  DucnpHim  qf 
one  count  can  be  supported.     I  shall  therefore  abstain  from  giving      Midbig. 
any  judCTient  upon  the  general  facts  of  the  case.     I  think  that 
this  building  is  properly  described  as  a  shed  under  the  7  &  8  Vict, 
c  62,  s.  1.     It  has  been  said  that  this  description  is  confined  to 
farm  building ;  but  I  think  it  has  a  more  extensive  signification, 
and  I  hold,  therefore,  that  the  conviction  was  right. 

Patteson,  J. — I  think  this  building  is  certainly  a  shed*  It 
was  built  for  the  purpose  of  stowing  away  materials  to  be  used  for 
building  purposes.  1  am  also  rather  inclined  to  think  that  it  is  a 
building  used  for  building  purposes;  but  this  it  is  not  necessary 
to  determine. 

Cbesswell,  J. — I  have  no  doubt  that  this  is  a  shed.  The  act 
has  reference  by  its  terms  to  any  **  hovel,  shed,  or  fold,  or  to  any 
farm  building,"  &c.  K  it  had  said  any  other  farm  buildings  a 
distinction  might  be  drawn*  We  must  look  to  the  way  in  which 
the  word  is  used  in  common  parlance.  The  mode  in  which  the 
structure  is  covered  in,  seems  to  me  to  make  no  difference.  In 
the  Liverpool  docks,  for  instance,  there  are  a  great  many  places 
called  sheds,  which  are  very  variously  built ;  some  are  slenderly 
erected,  some  substantially  and  firmly,  but  they  are  all  called  sheds. 

Erle,  J. — I  have  no  doubt  whatever  that  this  building  is  a 
shed,  and  am  very  clearly  of  opinion  that  there  are  other  descrip- 
tions in  the  indictment  which  would  include  it. 

Martin,  B.,  concurred. 

Conviction  affirmed^ 

Garde  for  the  prosecution. 

PuUing  for  the  prisoner. 


VOL.  V. 
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OXFORD  CIRCUIT. 

SHROPsniBE  Spring  Assizes^  1851. 

March  31. 

(Before  Patteson,  J.) 

Reg.  t?.  Thomas  Jones,  {a) 

Threatening  letter —  What  is  a  sufficient  sending  or  uttering  of^  under 
statutes  4  Geo,  4,  c.  54,  s,  3,  and  10  &  11  Vict.  c.  66,  s.  1. 

The  intentionally  putting  a  threatening  letter  in  a  place  where  it  is  likely 
to  be  seen  and  read  by  the  party  to  whom  it  is  directed,  or  to  be  found 
by  some  other  person,  and  which  is  in  fact  so  found  and  conveyed  to  the 
party,  is  an  uttering  of  the  letter  within  the  statute  10  &  11  Vict  c,  66, 
which  mahes  it  felony  if  any  person  shall  knowingly  send  or  deliver, 
or  utter  to  any  other  person,  any  letter  or  writing  threatening  to  hiU 
or  murder  any  other  person. 

THE  priBoner  was  indicted  for  haviog,  on  the  1 1tli  of  March, 
1850,  at  the  parish  of  Berrinffton,  feloniously  sent  to  one 
Mary  Bright,  a  certwi  letter,  set  out  in  the  indictment,  threatening 
to  kill  her.  In  another  count  the  indictment  charged  the  defendant 
with  uttering  the  same  letter  to  Mary  Bright. 

Scotland^  in  stating  the  case  for  the  prosecution,  explained  that 
the  indictment  was  founded  on  two  acts  of  Parliament  (the  4  Geo.  4, 
c.  54,  s.  3 ;  and  the  10  &  1 1  Vict.  c.  66,  s.  1),  which  provided,  that 
if  any  person  should  knowingly  and  wilfully  send  or  deliver  any 
letter  or  writing  threatening  to  kill  or  murder,  he  should  be  guilty 
of  felony,  and  should  be  liable  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years;  or  to  be  impri- 
soned, with  or  without  hard  labour,  for  any  term  not  exceeding 
four  years.  (6) 

fa)  Reported  hj  J.  E.  Dayis,  Esq.,  Barrieter-At-Law. 
h)  The  sUtnte  4  Geo.  4,c  54,  sect  3  (repediog  9  Geo.  1,  c.  22,  sect  1,  and  27  Gea  % 
c  15,  so  far  as  the  same  related  to  the  sending  and  deliTering  letters  in  the  cases  therein  men- 
tioned), enacts  '*  That  if  any  person  shall  knowingly  and  wilfnllj  send  or  deliver  any  letter  or 
writing  with  or  without  any  name  or  signature  snbacribed  thereto,  or  with  a  fictitious  name  or 
signature  (demanding  money  or  other  'Suable  thing),  or  threatening  to  kill  or  murder  any  of 
His  Majest/s  subjects,  or  to  bum  or  destroy  his  or  their  houses,  outhouses,  bams,  stacks  of 
com  or  grain,  hay  or  straw  (or  shall  knowingly  and  wilfully  send  or  deliyer  any  sudi  letter  or 
writing,  threatening  to  accuse  any  of  His  Majesty  Vsubjects  of  any  crime  punishable  with  death, 
tnmsp(nrtation,  or  pillory,  or  of  any  infamous  crime,  with  a  view  or  intent  to  extract  or  gain 
money,  security  for  money,  goods  or  chattels,  wares  or  merchandise,  from  the  person  or  per- 
sons so  threatened),  or  shall  procure,  counsel,  aid  or  abet  the  commission  of  the  swd  ofiences  or 
of  any  of  them,  or  shall  forcibly  rescue  any  person  being  lawfully  in  custody  of  any  officer  or  other 
person  for  any  <^  the  said  offences;  every  person  so  offending  being  thereof  lawfully  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  lifis,  or  for  any  such  term  not  less  than  seven  years,  as  the  court 
shall  adjudge,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding  seven  years.**  The  7  &  8  Gea  4, 
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It  appeared  that  Mary  Brigkt  and  {he  prisoner  were  both  in  the       Rbo. 
service  of  Mr.  Samuel  Meer,  in  the  parish  of  Berrington;  that       ^' 
the  prisoner  was  there  before  the  prosecutrix  came  into  the  service,       f!^ 
and  that  several  anonymous  ana  threatening  letters  had  been       issi. 
received  by  her  prior  to  the  one  which  was  the  subject  of  the    mr^~. 
present  indictment.     The  letter  in  question  was  found  underneath       lett^!^ 
the  table-doth  in  the  kitchen,  on  the  llth  March,  enclosed  in 
brown  paper,  and  directed  "  Mary  Bright,  Berrington,  post-paid." 
It  was  as  follows : — 

"  Berrington. 

**Mary  Bright, — I  now  wright  to  you  adn  hopeing  tnis  will 
find  you  worse  then  any  of  them  have  for  I  ^ould  be  veir  glad  to 
hear  of  your  leven  your  places  and  going  to  the  Devel  •  ♦  * 
you  went  to  toun  on  Sunday  and  that  ♦  *  *  other  ♦  ♦  *  did  but 
you  come  back  with  them  or  I  should  have  cut  your  throat  then 
if  you  had  come  home  before  them  for  I  was  on  the  looke  out  for 
yon  all  the  eveing,  but  I  will  put  some  posen  in  your  tea  if  I  can- 
not get  a  chance  to  kill  you  but  I  will  shout  you  or  cut  your 
throyt  when  I  can  get  you  by  yourself  for  if  you  get  that  polees- 
man  to  take  me  up  you  will  not  find  kinefe  or  gun  in  the  house 
but  I  will  kill  you  whin  I  come  out  out  of  Giall  if  you  have  me 
up  for  it  but  I  will  kill  you  before  if  I  can." 

Sarah  Jane  Willett,  the  principal  witness  called  against  the 
prisoner,  stated  that  she  was  in  the  service  of  Mr.  Samuel  Meer. 
She  recollected  the  prisoner  coming  into  the  kitchen  to  his  luncheon 
about  twenty  minutes  past  nine,  on  the  morning  of  the  Ilth 
instant  She  went  out  soon  after  to  get  some  coal,  and  as  she 
passed  the  kitchen  window  she  looked  through  and  saw  the  prisoner 
put  a  small  brown-paper  parcel  under  the  table-cloth.  She  went 
on  and  got  the  ccmJ,  and  returned  again  immediately;  she  put 
some  cofll  on  the  fire,  and  afterwards  went  to  the  washing  in  the 
brewhouse.  The  prisoner  passed  by  her  four  or  five  minutes  after 
die  had  left  the  kitchen.     She  went  back  into  the  kitchen,  lifted 

c  27,  repealed  the  abore  act,  4  Geo.  4,  c.  54,  '^except  so  lu*  as  relates  to  any  person  who 
shall  send  or  deliTer  any  letter  or  writing  threatening  to  kill  or  mnrder,  or  to  hnrn  or  destroy, 
as  therein  mentioiied,  or  shall  be  aooessaiy  to  any  such  ofieoee^  or  shall  forcibly  reseoe  any 
peraoo  beioe  lawfaUy  in  enstody  for  any  Back  oflfonce." 

The  10  «  11  Vict,  c  66  (An  Act  for  extending  the  Provisions  of  the  Law  respecting 
threatening  Letters,  and  accusing  Parties  with  a  view  to  extort  Money),  without  noticing  the 
statute  4  Gea  4,  c.  54,  enacts  (sect  1,)  **  That  if  any  person  shall  knowingly  send,  or  ddiver, 
or  utter  to  any  other  person  any  letter  or  writing  accusing,  or  threatening  to  accuse  either  the 
penoQ  to  whom  such  letter  or  writing  shall  be  sent  or  deliyered,  or  any  other  penoui  of  any 
crixoe  pu^shable  by  law  with  death  or  transportation,  or  of  any  assault  with  intoit  to  commit 
any  n^  or  of  any  attempt  to  endsaTour  to  commit  any  rape,  or  of  any  crime  in  and  by  the 
said  last-mentioned  act  defined  to  be  an  infamous  crime,  witii  a  view  or  intent  to  extort  or 
gain,  by  means  of  such  threatening  letter  or  writing,  any  property,  money,  security  or  other 
valuable  thing,  from  any  person  whatever,  or  any  letter  or  writing  threatening  to  kill  or  murder, 
any  other  person,  or  to  bum  or  destroy  any  house,  bam  or  other  building,  or  any  rick  or  stack 
of  grain,  hay  or  straw,  or  other  agricultural  produce;  or  shall  knowingly  procure,  counsel,  aid 
or  abet  the  commission  of  the  said  offences  or  either  of  them;  every  such  offender  shall  be 
guilty  of  fislony,  and  being  convicted  thereof,  shall  be  liable  at  the  dxseration  of  the  court  to  be 
tian^nrted  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years;  or  to  be  im- 
prisoned, with  or  without  hard  labour  for  any  term  not  exoeedbg  four  years;  and  if  a  male,  to 
be  once,  twice  or  thrice  publicly  or  privately  whipped  (if  the  court  shaU  think  fit),  in  addition 
to  such  imprimnment." 

Q2 


JOHES. 
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Beo.  up  the  doth  on  the  table,  and  found  a  small  brown-oaper  parceL 
*'  Tne  letter  produccKl  was  in  the  parceL  She  called  Maiy  Bright 
and  the  washerwoman,  and  gave  the  parcel  to  Bright. 

1851.  The  other  witnesses  examined  were  the  prosecutrix   (Mary 

Tkrmtmma    ^^^^)  *"*^  ^^  Margaret  Meer.     The  prosecutrix  proved  that 

1^^^  when  she  laid  the  cloth,  on  the  morning  in  qaestion,  there  was  no 
parcel  on  the  table.  Miss  Meer  stated  that  she  had  a  conversation 
with  the  prisoner  about  the  previous  letters,  on  the  last  day  of 
February.  He  said  he  thought  there  was  no  chance  of  the  person 
who  had  sent  them  being  found  out.  She  replied,  that  if  they  could 
find  out  the  guiltv  person,  the  party  would  verv  likely  get  trans- 
ported ;  he  denied  positively  any  knowledge  of  tne  person  who  had 
sent  the  letters.  The  prisoner  had  not  conducted  himself  well  in 
the  service;  he  had  been  dissatisfied  with  the  quantity  of  beer. 
Witness  had  given  orders  to  Maiy  Bright  as  to  the  beer  to  be 
allowed  to  the  men,  and  she  had  stnclly  ooeyed  that  order. 
At  the  close  of  the  case  for  the  prosecution^ 
PhUlimore  submitted  to  his  Lordship,  that  the  Seict  of  placing 
this  letter  under  the  table-cloth,  could  not  be  held  to  be  a  sending 
or  an  uttering.  The  10  &  II  Yict  c.  66,  enacted—''  That  if  any 
person  shall  knowingly  send  or  deliver,  or  utter  to  any  other 
person,"  amongst  other  things,  ''  any  letter  or  writing  thr^tening 
to  kill  or  murder  any  other  person"  shall  be  guilty  of  felony. 
The  indictment  in  this  case  chaiged  a  sendmg  and  also  an 
uttering ;  could  it  be  said  that  the  prisoner  in  tnis  case  sent  or 
uttered  the  letter  to  Mary  Bright?  With  reference  to  former 
repealed  statutes,  9  Geo.  1,  c  22 ,  and  27  Geo.  2,  c.  25,  this  very 
case  was  put  as  a  doubtful  point  in  East's  Pleas  of  the  Crown 
(chapter  22,  s.  5,  voL  2,  p.  1123.)  The  statutes,  however,  difiered 
from  the  statutes  of  Victoria,  in  merely  using  the  words  **  know- 
ingly sending  any  letter,"  &c.  The  learned  text^writer  referred 
to,  put  this  question,  **  Whether,  if  one  intentionally  put  a  letter 
in  a  place  where  it  is  likely  to  be  seen  and  read  by  the  party  for 
whom  it  is  intended,  or  to  be  found  by  some  other  person  who  it 
is  expected  will  forward  it  to  such  party,  and  the  letter  do  accord- 
ingly reach  its  intended  destination,  this  may  not  be  said  to  be  a 
senmng  to  suck  party ^  supposing  such  an  allegation  to  be  necessary 
upon  the  true  construction  of  the  acts."  In  the  present  case,  the 
indictment  charged  the  sending  to  Mary  Bright.  He  submitted 
that  there  was  no  sending  of  the  letter  to  her  in  this  case ;  there 
was  no  proof  of  handwriting;  the  letter  was  not  sent  by  the 
prisoner  to  her.  The  statutes,  in  using  the  words  sending  or 
deliver,  clearly  contemplated, — ^first,  the  case  of  a  party  writing  a 
letter  and  sending  it  by  post,  or  by  the  hands  of  a  tmrd  person ; 
and,  secondly,  the  case  of  personally  delivering  a  letter  into  the 
hands  of  the  party  for  whom  it  was  intended.  Then  was  there  an 
uttering  to  Mary  Bright,  which  was  necessary,  both  by  the  indict- 
ment and  the  terms  of  the  statute  ?  He  submitted  there  was  not. 
Scotland^  for  the  prosecution,  observed  that  there  were  two 
statutes  now  in  force  applicable  to  offences  of  this  kind ;  one  was 
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the  statute  4  Oea  4,  c.  54^  sect  3.  That  made  it  felony  ^^  if  any 
person  shall  knowingly  and  wilfully  send  or  deliver  any  letter  or 
writing  with  or  without  any  name  or  signature  subscribed  thereto^ 
or  write  a  fictitious  name  or  sienature^  &a^  threatening  to  kill  or 
murder  any  of  His  Majes^'s  subjectSy"  &c.  Then  came  the  statute 
10  &  11  Vict,  c  66)  which  niade  use  of  the  additional  term 
'^  utter"  without  repealing  the  prior  statute.  He  contended  that 
there  was  a  sending  withm  the  statutes,  but  at  all  events  there 
was  an  '*  uttering.  There  could  be  no  doubt  that  the  prisoner 
placed  the  letter  on  the  table  for  the  [mrpose  of  its  reaching  Mary 
bright  by  some  means.    He  parted  with  the  possession  of  it. 

^TTESON,  J.  said  he  thought  there  was  evidence  of  an  uttering, 
but  he  would  take  a  note  of  Mr.  Phillimore's  objection. 

FhUUmare  then  addressed  the  jury. 

The  jury  returned  a  verdict  of  Guilty. 

His  Lordship  intimated  to  Mr.  Phillimore,  that  if  he  should, 
on  conffideratiouy  feel  any  doubt  as  to  the  construction  of  the  act, 
he  would  state  a  case  for  the  opinion  of  the  judges. 

In  passing  sentence,  he  said  to  the  prisoner,  *<Your  learned 
counsel  has  stated  some  difficulties  in  point  of.  law.  I  do  not 
think  there  are  any,  but  if  I  should  find  there  are,  on  further  con- 
sideration of  the  case,  I  will  have  them  considered  in  London.  Li 
the  meantime  I  must  pass  such  a  sentence  on  you  as  the  case 
seems  to  require.  The  sentence  is,  that  you  be  imprisoned  and 
kept  to  haia  labour  in  the  house  of  correction  for  two  years." 


V. 

Jokes. 


1851. 

Tkreaiamig 
kUer, 


[No  case  waB  ttatod,  the  leinied  jmlce  being 
J.  S.  D.] 


of  the  ooneetoeis  of  hie  opinion. — 
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WESTERN  CIRCUIT. 

Wiltshire  Spbing  Assizes,  1851. 

Salisbury  J  March  11. 

(Before  Pollock,  C.  B.) 

Reg.  v.  CLASK«(a) 

PracHce-^ExanUnation  of  prisoner  before  magitiraies. 

It  is  an  improper  practice  for  counsel  for  the  prosecution  to  tnahe  any 
comment  by  way  of  reproach  upon  the  fact  that  the  witnesses  whom  the 
prisoner  produces  were  not  examined  before  the  magistrates. 

Where  a  prisoner  was  clearly  spoken  to  by  one  or  more  as  the  person 
by  whom  the  crime  was  committed^  it  is  the  duty  of  the  magistrate 
to  commit^  and  therefore  it  would  be  useless  to  caU  witnesses  then 
to  prove  an  aUbi  or  anything  else  in  his  favour, 

IN  the  course  of  this  case,  which  was  an  indictment  for 
burglary, 

Edwards  (for  the  prisoner)  said  that  he  should  call  witnesses  to 
prove  that  he  was  at  home  on  the  night  in  question,  many  miles 
£rom  the  prosecutor's  house.  These  witnesses  were  not  examined 
before  the  magistrate,  and  perhaps  some  observations  might  be 
made  on  that  account,  as  was  often  done  in  similar  cases.  But  the 
witnesses  went  to  the  ma^strates' meeting,  and  were  not  called,  by 
iJie  advice  of  the  prisoner  s  attorney. 

Pollooe:,  C.  B.,  said  that  in  his  opinion  no  such  remark  ought 
to  be  made  as  to  witnesses  not  being  called  for  a  prisoner  when  he  is 
being  examined  before  the  magistrates,  and,  if  made,  it  would  be  very 
improper.  Where  a  prisoner  was  clearly  spoken  to  by  one  or  more 
persons  as  the  person  hj  whom  a  crime  was  committed,  it  would 
DC  the  duty  of  the  magistrates  to  commit,  and  it  would  be  quite 
useless  to  call  witnesses  on  the  part  of  a  prisoner  either  to  prove  an 
aUbi  or  anything  else  in  his  favour ;  it  would  be  an  useless  expense  to 
call  them  twice  to  prove  the  same  thing,  and  a  thing  which  no 
discreet  attorney  ought  to  advise  his  chent  to  incur.  That  had 
always  been  his  opinion,  and  therefore  he  never  allowed  such 
observations  to  be  made. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-Law. 
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WESTERN  CIRCUIT. 
Devon  Spring  Assizes,  1851. 

Exeter,  March  21. 

(Before  Martin  B.) 

Reg.  v.  HARRiNGTON.(a) 

Manslaughter, 

If  two  or  more  persons  go  out  together  with  a  purpose  to  commit  a  breach 
qfthepeaccy  andy  in  the  course  oj  the  accomplishment  of  that  common 
design,  one  of  them  kills  a  man,  ^  other  also  is  guilty  of  manslaughter. 

PRISONER  was  Indicted  for  manslaughter. 
Rowe,  Q.  C,  and  Collier,  for  the  prosecution. 

JE,  W.  Cox  for  the  prisoner. 

The  facts  proved  were  that  the  prisoner  with  another  man 
unknown,  in  a  state  of  intoxication,  were  seen  in  the  streets  of 
Plymouth,  making  a  disturbance  at  night,  and  flin^ng  stones  at 
and  abusing  the  passers  by.  Shortly  afterwards  the  deceased,  with 
another  man,  passed  them  as  they  were  standing  against  a  wall ; 
as  they  passed,  the  prisoner  and  his  companion  struck  the  two 
men,  and  of  the  blow  the  deceased  afterwards  died.  There  was  no 
evidence  to  show  whether  the  blow  that  produced  the  death  was 
struck  by  the  prisoner  or  by  his  companion. 

E.  W.  Cox  (for  the  prisoner)  contended  that,  under  these  cir- 
cumstances, the  prisoner  was  entitled  to  an  acquittal.  As  there 
was  no  evidence  by  whom  the  fetal  blow  was  struck,  the  jury 
could  not  be  permitted  to  make  a  guess  of  it,  as  was  laid  down  by 
Mr.  Justice  Talfourd,  in  Bird^s  case,  and  which  ruling  has  received 
the  sanction  of  all  the  judges.  Nor  could  the  prisoner  be  convicted 
as  an  accessory,  for,  in  manslaughter,  there  are  no  accessories, 
because  the  very  essence  of  the  cnme  is  sudden  impulse,  and  that 
could  not  be  shared  by  another.  Therefore,  it  was  either  murder 
or  only  a  misdemeanor,  in  which  all  being  principals,  the  assault  of 
one  might,  perhaps,  be  deemed  the  assault  of  the  other.  Then  it 
only  remained  to  say  that,  being  out  together  in  pursuit  of  an 
illegal  purpose,  the  act  of  one  done  in  pursuance  of  that  purpose 
is  the  act  of  all.  Undoubtedly  it  is  so  in  felony ;  if  several  go 
out  to  commit  a  felony,  and  one,  in  pursuance  of  the  common 
object,  commits  murder,  it  is  murder  in  all.  But  the  reason  of  this 
is,  that  the  law  formerly  treated  all  felonies  as  of  equal  magnitude, 

(a)  Reported  bjr  £.  W.  Cox,  Esq.,  Barrinter-aULsw. 


•  •     •*  ■»   *'' 


_  18  not  applicable 

.K^t   MT  Tuy  from   almost 

.^    •«•«  o/mmfdonj.    It  shocks 

.*«    .  rv«Bty  persons  go  out  to 

.^v.«  ^  jMSSody  an  oflfence  m  morals^ 

..^  It  xiie  street,  or  pull  beUs,  and 

.•M^^^  Mai  tssent  of  tne  rest,  knocks 

.^  •^liy  tlttt  all  of  tiiem  are  railty  of 

«^  i^MSi  M  held  in  the  instance  of  a  prize 

J^  «  ^c^t^MiBcipals,  all  went  with  an  equal 

,r.  o  wmL  not  only  did  result  in  death,  out 

i.  suiaaitted,  first,  that  a  felony  committed 

i  rK  4V«ne  of  a  common  design  to  commit  a 

^i^  w€  nuke  the  rest  guilty  of  felony ;  and^ 

..  4  j:  k  were  so  held,  inasmuch  as  the  essence  of 

j^  aMSioe   of  premeditation,  and    consequently 

^^^^j^Mi^  (0  manshmghter,  the  prisoner  could  not, 

^  '^A-  itMdf  toat  he  stnick  the  Uow,  be  guilty  of  num- 

•   '*^C^wfrfniiirder.    If,  because  they  were  pursuing  a 

'^  ***^  .ij^  jlSpose,  he  is  responable  for  the  act  of  the  other, 

— "^  •  ^aiS^y  and  murder  only,  for  the  illegal   object   in 

"*   *  VC  aw  engaged  makes  it  murder. 

'  *'"*  iri,  R,  in  summing  up  the  case  to  the  Jury,  said, — I 

^  "*.**  iLfct  that  I  should  at  once  state  to  you  that,  m  my  opinion, 

'**'"Lrfktnot  to  convict  this  man  of  murder.    I  think  the  whole 

jy^J^Suices  are  mudi  too  conqdioated,  and  there  is  too  much 

^*2?^thm  to  justify  you  in  finding  hun  guilty  of  m^       but 

fxnot  wish  in  the  subtest  decree  to  weaken  what  has  been 

tj  by  the  learned  ccnmad  for  the  prisoner,  that  you  ou^ht  to 

**Ij^  vour  minds  with  the  greatest  care  to  the  case,  and  ought  not 

^nnci  unless  you  are  thoroughly  convinced  of  the  guilt  of  the 

•^ner  because,  if  you  convict  him  of  manslaughter,  he  will  have 

f ''^mficr  the  most  severe  punishment  the  law  allows  for  that 

^ncc.    I  will  tell  you  this,  that  before  you  convict  him  of  man- 

Shter,  you  ouriit  to  be  satisfied  of  three  facte  -first,  that  one 

f  the  two  men  ^  were  standing  near  the  tollhouse  struck  the 

Klow  for  if  Tou  are  not  satisfied  that  that  fatal  blow  was  struck 

hr  ow^  of  thos*  two  men,  you  ought  not  to  convict  the  prisoner  at 

Ji  •  thewfow  the  fiwt  foct  you  resolve  should  be,  whether  Ambrose 

*!il:--a  that  btew  ftom  one  of  the  two  men  standing  at  that  place ; 

Il^^lv    wMi  ought  to  be  satisfied  that  the  prisoner  was  one  of 

Iwti^i^eii;  ami  thirdly,  you  ought  to  be  satisfied  that  the 

.^^^  and  th<^  other  man  were  there  twether  for  the  purpose  of 

>T^..w  »  bKttoh  of  the  peace,  assaultmg  persons  who  passed, 

^iTwhikac^^  there  together  in  that  common  object,  the  fatal 

wut  *a*  riwn;  because  then  I  thmk  it  immaterial  which  struck 

!k1  hk%w  Rv  if  uH^n  join  together  to  break  the  peace,  if  in  the 

V!L,I^.^*  that  twiwaoUon  a  fatal  blow  is  struck,  in  my  opinion 

SJt  fe  the  Wow  of  all,  «J  although  the  person  before  you  is  not 

Ij;^^^:  ^Ho  actually  struck  the  Mow,  he  is  equally  gudty  with 
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tho  man  who  actually  did  it.    If  two  men  are  together  with  no        bbq. 
mdawfiil  object,  and  one  inflicts  a  blow  on  another,  common  sense         v. 
would  tell  you  that  that  man  alone  is  guilty,  but  common  reason  ^^"^[otmt. 
would  tell  you  that  where  there  are  two  persons  engaged  in  one       issi. 
common  unlawful  object  of  breaking  the  peace,  the  act  of  one  is       - — 
Htxe  act  of  both.   HHs  Lordship  then  went  through  the  whole  of  the  -^''•wft"^***''- 
evidence,  and  repeated  the  caution  he  had  given  on  commencing 
his  summing  up. 

A  juror  sSked  if  th^  could  find  the  prisoner  guilty  of  an  assault  ? 

Mabtin,  B.  said — ^Na  If  the  prisoner  struck  the  blow  and 
caused  the  death,  it  was  manslaughter.  He  would  advise  the  jury 
to  retire. 

The  jnrv  then  retired.  Having  returned  into  court  they 
acquitted  the  prisoner  of  murder,  but  found  him  guilty  of  man- 
slaughter* 

The  prisoner  was  then  sentenced  to  be  transported  for  life. 


WESTERN  CIRCUIT. 

COBNWALL   SpBINQ  AsSIZES,    1851. 

Bodmin,  March  29. 
(Before  Pollock,  C.  B.) 
Reg.  v.  J.  M.  Hill,  (a) 

Threatening  letter — Standing  cam. 

Sending  a  letter  threatening  to  bum  standing  com  is  not  an  offence 

within  the  statute  4  Geo.  4,  e.  64,  s.  3.  (b) 

PRISONER  was  indicted  for  sending  to  the  prosecutor,  Samuel 
Hill,  a  threatening  letter. 
Moody  and  S.  S.  Bogers  for  the  prosecution. 

(a)  Reported  bj  £.  W.  Coz,  Esq.,  Banistei^aULaw. 

(6)  4  Geo.  4,  c.  54,  b.  3,  enacts  that  if  anj  peraoo  shall  knowingly  and  wiUnllj  send  er 
ddi?er  anj  letter  or  writing,  with  or  without  anj  name  or  signatore  Bnbecribed  thereto,  or  with 
a  fictitious  name  or  signature  *  *  threatenmg  to  kill  or  murder  any  of  ffis  Majesty's  sub- 
jects, or  to  bun  or  destroy  his  or  their  houses,  ouuiouses,  bams,  stacks  of  com  or  gnin,  bay  or 
straw  *  *  or  shall  procure,  counsel,  aid  or  abet  the  commission  of  the  said  offences  *  * 
every  persm  so  offending  bong  thereof  Uwfully  conyicted,  shall  be  adjudged  guilty  of  felony, 
and  shall  be  liable^  at  the  disoetion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or 
for  any  such  tenn,  notle8st]ian8eTeuyearB,asthecoartshallad{udffe,or  to  be  imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the  oommoo  gad  orhome  of  oorreotioo  for  any 
tenn  iwt  STf  cisdiiwr  three  yean. 
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Bko.        death  being  the  punishment  of  all.    That  reason  is  not  applicable 
Hab  uroTOH   *^  ^  misdemeanor,  the  guilt  of  which  may  vary  from   almost 

'  nothing  up  to  more  serious  wrong  even  than  a  felony.    It  shocks 

1851.  our  sense  of  propriety  to  say  that  if  twenty  persons  ^o  out  to 
MaiUkmahier  ^™°"*  some  offence  in  law,  which  is  scarcely  an  ofience  m  morals, 
'  as,  for  instance,  to  make  a  noise  in  the  street,  or  pull  bells,  and 
one  of  them,  without  the  knowledge  and  assent  of  tne  rest,  knocks 
down  a  man,  who  dies  of  the  blow,  that  all  of  them  are  railty  of 
manslaughter.  True,  it  has  been  so  held  in  the  instance  oi  a  prize 
fight ;  but  in  that  case  all  were  principals,  all  went  with  an  equal 
purpose  to  do  the  very  act  which  not  only  did  result  in  death,  out 
was  likely  to  do  sa  He  submitted,  first,  that  a  felony  committed 
by  one  of  several,  in  the  course  of  a  common  design  to  commit  a 
misdemeanor  only,  did  not  make  the  rest  guilty  of  felony ;  and, 
secondly,  that,  even  if  it  were  so  held,  inasmuch  as  the  essence  of 
manslaughter  is  absence  of  premeditation,  and  consequently 
there  can  be  no  accessory  to  manslaughter,  the  prisoner  comd  not, 
in  the  absence  of  proof  that  he  struck  the  blow,  be  guilty  of  man- 
slaughter, but  only  of  murder.  If,  because  they  were  pursuing  a 
conunon  illegal  purpose,  he  is  responsible  for  the  act  of  the  other, 
that  act  is  muraer,  and  murder  only,  for  the  illegal  object  in 
which'  they  are  engaged  makes  it  murder. 

Martin,  B.,  in  summing  up  the  case  to  the  luxy,  said, — I 
think  it  right  that  I  should  at  once  state  to  you  that,  in  my  opinion, 
you  ought  not  to  convict  this  man  of  murder.  I  think  the  whole 
drcumstances  are  much  too  complicated,  and  there  is  too  much 
doubt  in  them  to  justify  you  in  finding  him  guilty  of  murder,  but 
I  do  not  wish  in  the  slightest  degree  to  weaken  what  has  been 
stated  by  the  learned  counsel  for  the  prisoner,  that  you  ought  to 
apply  your  minds  with  the  greatest  care  to  the  case,  and  ought  not 
to  convict  unless  you  are  thoroughly  convinced  of  the  guilt  of  the 
prisoner,  because,  if  you  convict  him  of  manslaughter,  he  will  have 
to  suffer  the  most  severe  punishment  the  law  allows  for  that 
offence.  I  will  tell  you  this,  that  before  you  convict  him  of  man- 
slaughter, you  ought  to  be  satisfied  of  three  facts, — ^first,  that  one 
of  the  two  men  who  were  standing  near  the  tollhouse  struck  the 
blow,  for,  if  you  are  not  satisfied  that  that  fatal  blow  was  struck 
bv  one  of  those  two  men^  you  ought  not  to  convict  the  prisoner  at 
all ;  therefore  the  first  fact  you  resolve  should  be,  whether  Ambrose 
received  that  blow  from  one  of  the  two  men  standing  at  that  place ; 
secondly,  you  ought  to  be  satisfied  that  the  prisoner  was  one  of 
those  two  men ;  and,  thirdly,  you  ought  to  be  satisfied  that  the 
prisoner  and  the  other  man  were  there  together  for  the  purpose  of 
committing  a  breach  of  the  peace,  assaulting  persons  who  passed, 
and,  while  acting  there  together  in  that  common  object,  the  fatal 
blow  was  given ;  because  then  I  think  it  immaterial  which  struck 
the  blow,  for  if  men  join  together  to  break  the  peace,  if  in  the 
course  of  that  transaction  a  fatal  blow  is  struck,  in  my  opinion 
that  is  the  blow  of  all,  and  although  the  person  before  you  is  not 
the  man  who  actually  struck  the  blow,  he  is  equally  guilty  with 
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the  man  who  actually  did  it.    If  two  men  are  t(^ether  with  no        Rto. 
unlawful  object,  and  one  inflicts  a  blow  on  another,  common  sense         v, 
would  tell  you  that  that  man  alone  is  guilty,  but  common  reason  ^^^^^^ox. 
would  tell  you  that  where  there  are  two  persons  engaged  in  one       issi. 
common  unlawful  oUect  of  breaking  the  peace,  the  act  of  one  is       - — 
the  act  of  both.   His  Lordship  then  went  through  the  whole  of  the  -*'«»*"»**«»•• 
eyidence,  and  repeated  the  caution  he  had  given  on  commencing 
his  summing  up. 

A  juror  wed  if  th^  could  find  the  prisoner  guilty  of  an  assault  ? 

Mabtin,  B.  said — ^Na  If  the  prisoner  struck  the  blow  and 
caused  the  death,  it  was  manslaughter.  He  would  advise  the  jury 
to  retire. 

The  jury  then  retired.  Having  returned  into  court  they 
acquitted  the  prisoner  of  murder,  but  found  him  guilty  of  man- 
slaughter. 

The  prisoner  was  then  sentenced  to  be  transported  for  life. 


WESTERN  CIRCUIT. 

Cornwall  Sprinq  Assizes,  1851. 

Bodmin,  March  29. 

(Before  Pollock,  C.  B.) 

Reg.  v.  J.  M.  Hill,  (a) 

Threatening  letter — Standing  cam. 

Sending  a  letter  threatening  to  bum  standing  com  is  not  an  offence 

within  the  statute  4  Geo*  4,  c,  64,  s.  3.  (b) 

PRISONER  was  indicted  for  sending  to  the  prosecutor,  Samuel 
Hill,  a  threatening  letter. 
Moody  and  S,  S,  Bogers  for  the  prosecution. 

(a^  Reported  hj  £.  W.  Coz,  Esq.,  Banistei^aULaw. 

(6)  4  Geo.  4,  c.  54,  s.  3,  enacti  that  if  any  peraoo  shall  knowingly  and  wflftillj  send  cr 
deliTer  any  letter  or  writing,  with  or  without  anjr  name  or  ngnatore  subscribed  thereto^  or  with 
a  fictitioos  name  or  signatore  *  *  threatening  to  kill  or  murder  any  of  ffis  Majesty's  snb- 
jects,  or  to  bun  or  de^rqy  his  or  their  houses,  oaUionses,  bams,  stacks  of  com  or  grain,  bay  or 
straw  *  *  or  shall  proeore,  oonnsel,  aid  or  abet  the  commission  of  the  said  offisncea  *  * 
erery  persm  so  ofiending  bong  thereof  lawfully  oonricted,  shall  be  adjudged  guilty  of  felony, 
and  s^l  be  liable,  at  the  dismtioo  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or 
for  any  such  tenn,  not  kss  than  seven  years,  as  the  ooort  shall  adiudge,  or  to  be  imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the  oommoo  gaol  or  boose  of  coneotioo  for  any 
tsnmiok  ezeeeding  three  yean. 
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Bbo.  Coky  for  the  prisoner. 

^'  Cole  took  a  preliminary  objection  to  the  indictment,  the  letter, 

°^       86  set  out,  not  showing  any  threat  to  bum  houses,  bams,  or  ricks 

1851.       of  com,  and  therefore  charing  no  offence  within  the  statute.    It 

' — .      first  alleged  that  there  had  oeen,  prior  to  the  sending  the  letter  in 

2e^^.  ^    question,  incendiary  fires  at  Mallion,  and  then  stated  that  the 

prisoner  had  sent  a  letter  to  Samuel  Hill,  threatening  to  bum  his 

houses,  bams,  ricks,  and  stacks  of  grain,  and  then  set  out  the 

letter,  which  was  directed  to  the  prosecutor,  and  was  in  the  fi)llow- 

ing  words : — 

^^  It  is  the  provence  of  the  Ailmighty  that  is  ^t  com  to  my 
knolege  aboute  your  treatment  of  yourself  and  whife  to  the  old 
man  yet  made  him  do  jest  as  you  like  so  I  wame  you  shant  do  jest 
as  you  plase  by  me.  If  william  is  so  quoiet  you  shant  find  it  the 
case  with  me ;  let  you  go  wear  you  like  you  shore  to  be  foimd  out, 
you  meae  think  that  goine  to  be  safe  becose  you  goine  to  leve  the 
Lizard ;  the  a  speciment  of  it  in  Mallion  for  you  to  go  by.  Prapes 
you  mat  read  of  Sampson  Kidle  and  the  fox  Philistines.  K  no 
foxes  to  bit  got  thee  may  somfing  in  steed.  If  the  not  somfing  don 
very  shortly  you  not  go  onponished.  I  wame  you  I  not  prise  you 
of  any  more.  I  think  you  injoyment  will  be  very  short  in  this 
world.     Silfeshness  will  not  indoer  loug. 

**  I  jest  let  you  know  wot  I  meane  you ;  you  ben  a  very  great 
enemey  to  me^  bot  by  god  I  not  forgit  you  if  my  life  is  spared. 
Vingens  is  mion,  and  I  will  repairt  so  shore  is  a  god  in  heving.  So 
no  more.  ^^  Joseph  Mitchell. 

*'  September  14, 1850.*' 

He  contended  that  the  only  expression  in  the  letter  which  could 
be  construed  as  being  a  threat  to  Dum,  was  that  part  which  spoke 
of  Samson  and  the  Fnilistine  foxes ;  now,  if  reference  were  made 
to  the  Book  of  Judges,  it  would  be  found  that  what  is  recorded  of 
Samson  there  is  that  he  tied  300  foxes  two  by  two,  with  a  fire- 
brand between  each,  and  turned  them  into  the  standing  com  of  the 
Philistines,  which  was  thereby  consumed.  If,  therefore,  the  letter 
contained  any  threat  to  bum  at  all,  it  was  a  threat  to  bum  stand- 
ing com,  and  not  houses,  bams,  and  ricks,  as  laid  in  the  indict- 
ment ;  and  as  it  was  no  offence  under  the  statute  to  threaten  to 
burn  standing  com,  the  letter  did  not  come  within  the  act. 

Moody  and  Rogers  contended  that  any  threat  to  bum  was  suffi- 
cient to  support  the  indictment,  and  that  the  allusion  to  Mallion 
in  the  letters,  where  there  had  been  houses  and  bams  burnt,  would 
explain  what  the  threat  meant. 

The  Lord  Chief  Baron  said  he  would  not  stop  the  case,  but 
would  take  a  note  of  the  objection. 

It  was  then  proved  that  the  prosecutor  and  the  prisoner  were 
brothers.  The  prosecutor  was  a  farmer,  living  near  the  Lizard, 
and  near  to  the  forest  of  Mallion,  which  had  for  the  last  two 
years  been  the  subject  of  several  incendiary  fires,  which  had 
spread  alarm  and  terror  in  the  neighbourhood,  and  many  threat- 
ening letters  had  been  sent  to  the  various  farmers.     Some  time 
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since,  the  fiither  of  the  prolBecator  (and  his  brother,  the  prisoner)       Bso. 
died,  and  left  all  his  property  to  the  prosecutor.      This  much       ^^ 

enraged  the  prisoner,  and  the  brothers  were  on  bad  terms,  and  on        

the  18th  of  September  the  prosecutor  received  throu^  the  post       issi. 
the  letter  wlncui  was  the  subject  of  the  indictment.    This  letter,    xkrlsumi 
the  learned  counsel  stated,  would  be  proved  to  be  in  the  hand-       ieu«r. 
writing  of  the  prisoner,  and  statements  of  the  prisoner  relative  to 
it  would  be  proved  which  would  leave  no  doubt  that  the  letter  had 
been  written  by  him ;  indeed,  it  was  signed  in  his  name,  as  he  as 
often  went  bv  the  name  of  Joseph  Mtchell  as  Joseph  Mitchell 
HiD. 

John  Harris,  a  carpenter,  sud  that  he  knew  the  prisoner,  and 
that  he  had  had  a  conversation  with  him.  The  prisoner  said  he 
had  not  been  served  fiur  about  his  father's  propertj^,  and  that 
he  had  written  a  letter  to  his  brother  to  frighten  lum,  and  get 
some  of  the  property,  and  that  he  had  said  m  it  that  he  would 
serve  him  as  Samson  did  the  Philistines. 

On  cross-examination,  he  stated  that  he  also  said  that  Samson 
had  tied  two  foxes'  tails  together,  with  a  firebrand  between  them, 
and  sent  them  into  the  standing  com. 

Two  witnesses  were  then  c^ed  to  prove  the  fact  of  incendiary 
fires  having  taken  place  in  Mallion,  to  houses,  bams,  and  stacks 
of  com;    out  on  cross-examination  they    both    stated    that  a 

auantity  of  standing  barley  had  on  one  occasion  been  burnt,  and 
liat  the  fact  was  well  known  all  about  the  neighbourhood. 

Cok  then  submitted  that  the  prisoner  must  be  acquitted,  as 
the  evidence  had  already  failed  to  make  out  the  threat  laid  in  the 
indictment,  it  now  appearing  clearly  by  Harris's  evidence  that  the 
threat  intended  to  be  made  by  the  prisoner  was  a  threat  to  bum 
standing  com,  and  with  regard  to  the  allusion  in  the  letter  to 
Malhon,  it  had  been  shown  that  standing  com  had  been  burnt 
there,  as  well  as  houses,  and  bams,  &c. 

Moody^  contr&. 

The  liOBD  Chief  Babon  said  he  thought  the  point  taken  by 
Mr.  Cole  was  a  good  one,  and  must  prevail.  It  appeared  to  him 
that  there  was  no  evidence  of  any  threat  to  bum,  except  to  bum 
standing  com.  In  his  opinion  the  explanation  given  by  the 
prisoner  to  Harris  of  what  he  meant  by  what  he  had  written  in 
the  letter  must  be  taken  into  consideration  in  attaching  a  mean- 
ing to  that  letter,  and  the  allusion  to  Mallion  might  well  be 
explained  to  mean  the  same  thing,  as  it  was  shown  that  standing 
com  had  been  burnt  there  as  well  as  houses ;  and  if  there  was 
a  construction  which  could  be  fairly  put  on  the  letter  consistent 
with  that  view  of  the  case,  such  a  construction  ought  to  be  taken, 
and  not  a  forced  one,  to  make  the  prisoner  guilty  of  so  serious  a 
crime  as  that  diarged  in  the  indictment.  In  his  opinion,  the  fair 
construction  to  be  put  on  the  letter  was  that  it  contained  a  threat 
to  bum  the  standing  com  of  the  prosecutor,  and,  if  so,  that  was 
not  an  offence  under  the  statute,  which  only  spoke  of  houses, 
bams,  stacks  of  corn,  &c.,  and  did  not  mention  standing  com. 
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Bbo.  The  jiuy,  under  the  direction  of  the  Lord  Chief  Baron,  acquitted 

^-         theprifloner. 

Ijiis  was  the  last  case  of  the  assizes  here. 

1851. 
Threaiamg 
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Somerset  Spbino  Assizes,  1851. 

Taunton,  April  4* 

(Before  Pollock,  C.  B.) 

Reg.  v.  Palmer,  (a) 

Practice-^  Crass^examinaiion^^Deposiiions, 

The  practice  (^placing  his  depanOan  in  the  hands  qf  a  tciiness  on  cross^ 
exandnationy  and  asking  him  ify  having  read  it,  he  still  persists  in  his 
statement^  is  wrong  in  principle,  and  wtU  not  he  permitted. 

The  proper  course  is  to  put  the  deposition  in  evidence,  for  the  purpose 
of  contradicting  the  witness, 

EDWARDS,  for  the  prisoner,  on  cross-examination  of  a  wit- 
ness, proposed  to  place  the  deposition  in  his  hands,  and  when 
he  had  read  it,  to  ask  him  if  he  still  persisted  in  his  statement 

Fhinn,  for  the  prosecution,  objected.  Although  formerly 
allowed,  many  of  the  judges^  had  lately  deemed  the  practice 
improper^  and  refused  to  sanction  it. 

Cox  (amicus  curia)  said,  that  at  the  last  Devon  Assizes  he  had 
made  a  similar  objection,  but  it  had  been  overruled  by  Baron 
Martin,  who  permitted  the  depositions  to  be  so  used. 

Pollock,  C.  B. — That  was  so ;  but  my  brother  Martin  pro- 
ceeded upon  analc^  with  the  practice  at  Nisi  Prius,  where  the 
witness  is  allowed  to  refer  to  memoranda  written  at  the  time  of 
the  transaction,  in  order  to  refresh  his  memory;  and,  perhaps,  if 
the  question  were  to  be  raised  before  him  now,  he  would  be  of  a 
different  opinion.  But  a  deposition  is  not  the  witness's  own  memo- 
randum, made  by  him  contemporaneously  with  the  occurrence  of 
the  facts  stated  there,  but  a  narrative  taken  down  by  somebody 
else  from  a  statement  subsequently  made  by  him,  and  therefore, 
although  very  eood  evidence  for  the  purpose  of  contradicting  him, 
it  differs  from  Sie  principle  of  the  cases  that  relate  to  refiishing 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Baxrister-at-Law. 
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memory.    It  appears  to  me  to  be  quite  clear  upon  principle,  apart  Rbo. 

from  the  recent  aecisions  of  many  of  the  judges,  that  the  practice  p  ** 

formerly  permitted  by  some  of  them  is  wrong,  and  that  the  depo-  ^j^^ 

sitions  cannot  be  so  used  1851. 

[NoTB. — The  rutfon  of  the  rale  appean  to  be  this.    A  memonndam  made  at  or  near  the  Crrtg-framirM- 

time  of  the  oooarrenoe  there  stated  is  iJlowed  to  be  used  to  refresh  the  memory  of  the  witness,  thn— 

in  order  that  he  may  be  enabled  to  make  a  more  aoenrate  statement  of  the  facts.    Bnt  depo-  J}epotUioiu. 

sicions  are  need  in  cross-examination,  not  for  the  pnrpoee  of  refreshing  the  witness's  memory,  '^^^r*"****'^* 
bat  for  the  porpose  of  making  him  admit  that  he  has  oontradicted  Umself^  and  snoh  is  not 
tbe  proper  means  of  attaining  that  object:  (see  Reg.  y.  Fordf  ante,  p.  185.)---E.  W.  C] 
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April  26,  185L 

(Before  Lobd  Campbell,  C.  J. ;  Aldebson,  B.  ;  Colebidge,  J. ; 

Platt,  B.  ;  and  Talpoubd,  J.) 

Reg.  v.  Davis,  (a) 

Indictment — Variance — Prosecutof^s  name — Idem  sanantia* 

This  court  refused ^  to  9ay  that  Darius  and  Tryus  were  idem  sonantioy 
the  questUm  not  having  been  left  to  the  jury, 

THIS  ease  was  reserved  bj  the  Dorsetshire  Sessions. 
The  prisoner  was  indicted  for  stealing  the  goods  of  Darius 
Christo|^er.  The  evidence  proved  the  prosecutor's  name  to  be 
Trjrus  Christopher.  The  chairman  ruled  that,  in  Dorsetshire, 
Durius  and  Tryus  were  idem  eonantia,  but  requested  the  opinion 
of  the  judges  upon  the  correctness  of  that  ruling.  When  this  case 
came  on  to  be  heard,  on  the  8th  February,  before  Jervis,  C.  J., 
Alderson,  B.,  Williams,  J.,  Platt,  B.,  and  Martin,  B.,  (&)  the 

(a)  Reported  by  A*  Bittlbstoh,  Esq.,  Bariister-at-Law. 

(6)  On  that  ooeasion  Ffookt  appeared  for  the  prisoner,  and  the  following  casss  were  referred 
to:  wyHami  ▼.  0^  2  Stea.  889,  where  S^graTe  and  Seagrave  were  held  idem  sononAJa;  Reg,  y. 
Shaktpeartj  10  East,  83,  where  tiie  oontnuy  was  held  as  to  the  words  Shakespeare  and  Shake- 
pear;  R,  y.  WSton,  2  Car.  &  K.  527,  where  McNicholl  was  prored  and  McNioole  ayerred,  and 
held  no  yarianoe;  R,  y.  Jamee,  2  Cox  C.  C.  227,  where  the  prosecntor  was  erroneously  de- 
scribed as  J.  H.  S.  instead  of  H.  J.  S.,  and  the  yarianoe  was  held  fittal;  R.v,Lij3piattj  I  Cox 
G  C.  56,  where  the  proseontriz  was  described  Sarah  B.  instead  of  Sarah  Anne  B.,  her  baptismal 
name;  and  the  prisoner  was  acquitted  on  the  ground  of  the  misnomer,  though  it  was  proyed 
that  the  prosecutrix  was  called  in  her  own  family  Sarah;  R  y.  Bridget  Smith,  ib,  248,  where 
the  prosecutor  was  described  as  Patrick  Hemy  S,,  which  was  his  baptismal  name;  bnt  he  had 
slwajs  been  called  Patrick  or  Henry,  was  confirmed  by  the  name  of  Henxy,  and  afterwards 
generally  called  so.    Hdd,  that  he  ought  to  haye  been  so  described  in  the  indictment 
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Bbo.  court  intimated  that  it  was  a  question  for  the  jury,  and  directed 

^'  the  case  to  be  sent  back,  in  order  that  it  might  be  stated  whether 

'  the  question  had  been  left  to  the  j  ury .    The  case  was  now  returned, 

1851.  with  a  statement  that  the  question  of  variance  was  not  left  to  the 

/dism'^MMAf.  Lord  Campbell,  C.  J. — This  conviction  must  be  reversed.  If 
it  is  put  as  a  matter  of  law,  it  is  quite  impossible  for  this  court  to 
say  that  the  two  words  are  idem  sonanticu  The  objection  is  said  to 
have  been  taken  in  arrest  of  judgment ;  but  I  never  heard  of  such 
a  ground  for  arresting  the  judgment  since  the  great  case  of  Stradley 
V.  Styles, 

Coleridge,  J. — No  doubt  a  Dorsetshire  jury  would  have 
thought  the  words  idem  sonantia. 

Conviction  reversed. 
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April  26,  1851. 

(Before  Lord  Campbell,  C.  J.,  Aldebson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfourd,  J.) 

Reg.  v.  Hallett.  (a) 

Perjury  before  an  arbitrator  appointed  under  the  County  Court  Act. 

An  arbitraior  appointed  under  s,77  of  9 4r  10 Vtct. e.  95,  has  no  authority 

to  administer  an  oath. 

rpHE  following  case  was  reserved  by  Talfourd,  J.: — 

case. 

The  prisoner  was  indicted  at  the  last  Gloucester  Assizes  for  per- 
jury, committed  before  an  arbitrator  on  an  arbitration  directed  by 
order  of  the  judge  of  the  County  Court,  and  consent  of  the  parties, 
pursuant  to  the  77th  section  of  the  9  &  10  Vict,  c  95.  The  oath 
was  administered  in  the  usual  form  by  the  arbitrator  appointed. 
It  was  objected  for  the  prisoner  that  the  arbitrator  had  no  power 
either  under  the  County  Court  Act  or  otherwise  to  administer  the 
oath,  and  that  neither  by  that  act  or  otherwise  was  a  party  sworn 
and  giving  evidence  at  such  arbitration,  made  liable  to  the  pains 
of  perjury.    . 

(a)  Beportfld  by  A.  Biitlbston,  Esq.,  Barrister-at-L«w. 
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The  prisoner  was  found  {guilty ;  I  respited  the  jndgmient,  and       Kbo. 
reeenrea  the  point  for  the  opmion  of  the  Court  of  Criminal  Appeal.  ** 

The  question  for  the  opinion  of  this  court  is,  whether  an  indictment       ^"""^^ 
for  perjury  will  lie  in  respect  of  an  oath  so  taken  and  eyidence  so       issi. 
given.  . — : 

Skinner^  for  the  prisoner. — This  conviction  cannot  be  sustained,  ^IJS^Jtor 
because  the  arbitrator  had  no  authority  to  administer  an  oath  to  tmder  Combf 
the  prisoner.  In  Watson  on  Awards,  p.  103,  2nd  edit.,  it  is  said,  ^<'^^  ^^' 
^'Before  the  recent  stat  of  3  &  4  WUL  4,  c.  42,  an  arbitrator  had 
no  power  to  administer  an  oath  to  the  witnesses  to  be  examined  in 
the  course  of  the  reference.  In  references  by  rule  of  court,  or 
judge's  order,  it  is  usuaUy  provided  that  the  witnesses  shall  be 
sworn  before  a  judge,  a  Master  in  Chancery,  or  a  commissioner. 
It  is  apprehended  that  even  on  the  reference  of  a  cause  under  a 
rule  or  order  of  court,  a  witness  would  not,  before  the  late  statute, 
have  been  indictable  for  perjury  committed  in  giving  his  evidence 
before  an  arbitrator,  on  an  oath  administered  under  such  a  power.'' 
Unless  therefore  that  statute  or  the  County  Courts  Act  (9  &  10 
Vict,  c  95)  ^ves  the  arbitrator  authority  to  administer  the  oath, 
it  is  dear  that  he  had'  no  authority  to  do  so.  Now,  the  3  &  4 
WiD.  4,  c  42,  s.  41,  merely  provides  "that  where  in  any  rule  or 
order  of  reference,  or  in  any  submission  to  arbitration  containing  Aigament. 
an  agreement  that  the  submission  shall  be  made  a  rule  of  court,  it 
shall  be  ordered  or  agreed  that  the  witnesses  upon  such  reference 
shall  be  examined  upon  oath,  it  shall  be  lawfiil  for  the  arbitrator, 
&C.  to  administer  an  oath,"  &c. ;  and  that  provision  clearly  has  no 
application  to  a  reference  under  the  County  Court  Act.  But 
reliance  will  be  placed  ons.77of  9&10  Vict.  c.  95  (the  County 
Court  Act),  which  provides  ''  that  the  judge  may  in  any  case,  with 
the  consent  of  both  parties  to  the  suit,  order  the  same  with  or 
without  other  matters  within  the  jurisdiction  of  the  court  in  dis- 
pute between  such  parties,  to  be  referred  to  arbitration,  &c. ;  and 
such  reference  shall  not  be  revocable  by  either  party  except  by 
consent  of  the  judge ;  and  the  award  of  the  arbitrator,  &c.,  shall 
be  entered  as  the  judgment  in  the  cause,  and  shall  be  as  binding 
and  effectual  to  all  intents  as  if  given  by  the  judge,  provided  that 
the  judge  may,  if  he  think  fit,  on  apphcation  to  him  at  the  first 
court,  &C.,  set  aside  any  such  award,  &c.,  or  may,  with  the  con- 
sent of  both  parties,  revoke  the  reference  or  order  another  refe- 
rence," &C.  ifow,  that  gives  no  authority  to  the  arbitrator  to 
administer  an  oath;  and  the  witnesses  therefore  ought  to  be  sworn 
by  the  proper  oflScer  of  the  court,  by  which  the  reference  is 
ordered  according  to  sect.  83,  which  enacts,  that  ^^on  the  hearing  or 
trial  of  any  action,  or  on  any  proceeding  under  this  act,  the  parties 
thereto,  (J>)  their  wives,  and  all  other  persons,  may  be  examined, 
&C.,  upon  oath  or  solemn  afiEirmation^  to  be  administered  by  the 
proper  officer  of  the  courts 

McMcJion,  contr&. — It  is  not  contended  that  authority  to  ad- 

(6)  Tbe  prisoner  was  one  of  the  parties  to  the  cause  in  the  Ckmnty  Court. 
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Bso.        xnimBter  on  oath  is  ezpresdT' given  in  this  case  by  any  statute ; 
*-  but  the  arbitrator  is  myestea  by  this  act  of  Parliament  with 

^^^;^'    judicial  authority.     He  is  -an  officer  appointed  to  hear  and  deter- 
1851.       mine^  and  incident  to  that  duty  is  the  power  of  administering  an 
^,^^7^  -     oath.    The  judges  who  sit  under  commissions  of  oyer  and  terminer 
^!^ra^^  have  no  higher  authority;  and  vet  it  was  never  disputed  that  they 
fmder  Com^  may  lawfufiy  administer  an  oatn  to  the  witnesses  upon  whose  tes- 
Courts  Act.    timony  their  decision  in  any  particular  case  must  defend.     So,  the 
commission  of  the  peace  does  not  expressly  authorize  justices  to 
administer  an  oath ;  yet  for  upwards  of  two  hundred  years,  from 
the  first  institution  of  the  office,  they  were  in  the  daily  practice  of 
administering  oaths  touching  various  matters  within  tneir  juris- 
diction, with  the  approbation  of  learned  lawyers,  who  considered 
that  authority  incident  to  and  necessarily  annexed  to  the  office : 
r Bum's  Justice,  title  ''Oaths,"  L;   Bro.  Abr.  '' Examination '^ 
(P.  C);  Lambard's  Eirenarcha,  213.) 

Lord  Campbei^l,  C.  J. — This  was  certainly  a  very  proper 
case  to  be  reserved,  but  the  question  is  one  upon  which  I  enter- 
Jndgment  tain  no  doubt.  The  case  must  depend  upon  s.  77  of  the  County 
Court  Act,  and  that  only  gives  the  judge  power  to  refer  a  matter 
to  arbitration,  and  provides  that  the  award  shall  have  the  effect  of 
a  judgment  of  the  County  Court  Under  that  clause,  therefore^ 
I  think  that  the  arbitrator  had  no  power  to  administer  an  oath, 
and  that  the  conviction  is  wrong.  The  power  to  administer  an 
oath  must  be  expressly  conferred  by  statute,  except  where  the 
proceedings  follow  the  course  of  the  common  law,  and  that  power 
is  incident  to  the  authority  to  hear  and  determine.  In  the  case  of 
arbitrations  under  the  authority  of  the  Superior  Courts,  sect.  41 
of  3  &  4  WilL  4,  c  42,  does  confer  that  power;  but  there  is 
nothing  in  the  County  Courts  Act  which  can  nave  a  similar  effect. 
In  Cfraenveli  v.  Burwell  (1  Lord  Baym.  474),  Holt,  C.J.,  observes, 
that  '^  where  judicial  power  is  given  to  persons  by  statute,  they 
may,  by  consequence  of  law,  administer  an  oath ; "  and  though  the 
report  adds  that  the  learned  jud^  would  not  give  a  positive 
opinion  as  to  that,  I  cannot  entertam  a  doubt  that  where  judicial 
power  is  given  to  any  one  to  proceed  according  to  the  course 
of  common  law,  that  person  has  authority  to  adimnister  an  oath ; 
but  that  is  not  the  present  case. 

CoL£BiDGE,  J. — It  must  not  be  supposed  that  we  consider  that 
there  is  any  distinction  between  an  oath  administered  to  one  of  the 
parties,  and  an  oath  administered  to  one  who  is  merely  a  witness. 
The  other  judges  concurring.  Conviction  reversed. 
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COURT  OP  CmMINAL  APPEAL. 

April  26,  1851. 

(Before  Lord  Campbell,  C.  J.,  Aldebson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfoubd,  J.) 

Beo.  o.  Potser. 

Larceny — Deiermmaiian  ofbaUmetU. 

A.  employed  B,  to  sell  clothes  for  him.  B.  received  for  that  purpose  a 
parcel  of  clothes^  a  separate  price  being  fixed  by  A.  upon  each  article. 
B.  was  to  be  paid  a  per  centage  upon  Me  amount  received,  and  to  bring 
back  the  clothes  not  sold.  Instead  of  selling  any,  he  fraudulently 
pawned  some,  and  kept  the  rest  for  his  own  use. 

Heldy  that  as  diere  was  but  a  single  bailment  of  aU  the  articles,  the  mis- 
appropriation of  part  determined  the  bailment  as  to  the  rest;  and  that 
B,  was  properly  convicted  of  a  larceny  of  the  articles  which  he  had 
kept 

rpHE  following  case  was  reserved  by  Alderson,  B. 

CASE. 

The  prisoner  was  indicted  for  larceny  of  clothes  at  the  last 
assizes  for  the  county  of  Leicester.     It  appeared  at  the  trial  that 
the  prisoner  was  employed  by  the  prosecutor,  who  was  a  tailor,  to 
sell  clothes  for  him  about  the  county  on  the  following  terms: 
the  prosecutor  fixed  the  price  of  each  article,  and  the  prisoner 
was  intrusted  to  sell  them  at  that  fixed  price;  and  when  he  had 
done  so  was  to  bring  back  the  money  and  the  remainder  of  the 
clothes  unsold,  and  was  to  have  Ss.  in  the  pound  on  the  moneys 
received  for  his  trouble.    On  the  12th  February  last  he  took  away 
a  parcel  of  clothes  upon  these  terms,  and  instead  of  disposing  of 
them    according    to    the    above    arrangement,    he    fraudulently 
pawned  a  portion  of  them  for  his  own  benefit ;  and  having  so  done, 
ne  afterwards  fraudulently  appropriated  the  residue  to  his  own 
use.     These  facts  having  appeared,  the  learned  judge  directed  the 
jury  that  the  original  bailment  of  the  goods  by  the  prosecutor  to 
the  prisoner  was  determined  by  this  unlawful  act,  in  pawning  part 
of  them ;  and  that  the  subsequent  fraudulent  appropriation  by  the 
prisoner  of  the  residue  of  the  goods  to  his  own  use  would,  in  point 
of  law,  amount  to  larceny.     Upon  this  direction  the  prisoner  was 
found  guilty,  and  his  lordship  requested  the  opinion  of  the  judges 
whether  this  direction  was  right. 

O'Brien,  for  the  prisoner. — The  conviction  cannot  be  sustained. 

(a)  Reported  bj  A  BnTLBSTON,  Esq.,  Baiiister-at-Law. 
TOL.  V.  R 
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Reo. 

V. 
POTBBB. 

1851. 

Larceny — 
Bailment. 


The  prisoner  had  lawful  possession  of  the  goods  under  a  contract 
of  bailment,  which  had  not  been  determined.  There  had  been  no 
resumption  of  possession  by  the  prosecutor;  and  therefore  there  was 
no  larceny,  as  was  said  by  Parke,  B.,  in  R.  v.  Stear  (1  Den.  C.  C- 
349,  355;  3  Cox  C  C.  187.)  "If  there  had  been  merely  a 
countermand  of  the  bailment  and  no  redemption  of  possession, 
there  would  have  been  no  larceny.''(A)  The  same  law  is  laid  down 
in  2  East  P.  C.  627^  691.  (c)  How  can  it  be  said  in  the  present 
case  that  there  was  any  resumption  of  possession  by  tl^e  owner, 
and  a  new  and  distinct  taking  oy  the  pnsoner,  which  would  have 
enabled  the  owner  to  maintain  trespass  ?  If  so,  at  what  moment 
did  he  resume  possession?  [Lord  Campbell,  C.  J. — As  soon  as 
the  bailment  had  been  determined  by  the  tortious  act  of  the 
bailee.]  But  the  prisoner  was  guilty  of  no  previous  tortious  act 
with  respect  to  the  particular  goods  which  he  hfis  been  convicted 
of  stealing.  [Lord  Campbell,  C.  J. — As  soon  as  he  had  un- 
lawfully dealt  with  any  part  of  the  goods,  the  bailment  as  to  all 
was  determined,  because  the  case  snows  that  there  was  but  one 
bailment]  It  is  submitted  that  the  facts  do  not  warrant  that 
inference.  On  the  contrary,  each  article  was  the  subject  of  a 
distinct  contract.  The  owner  fixed  the  price  of  each  article  sepa- 
rately ;  and  the  transaction  was  the  same  as  to  each  article  con- 
tained in  the  parcel  as  if  he  had  delivered  that  article  alone  and 
instructed  the  prisoner  to  sell  it  for  him  for  a  price  named,  or 
bring  it  back,  and  the  prisoner  had  afterwards  misappropriated  it 
to  his  own  use.  It  is  not  suggested  that  in  that  case  he  could 
have  been  convicted  of  larceny.  This  is  quite  different  from  the 
cases  of  carriers  breaking  bulk,  where  the  misappropriation  of  part 
puts  an  end  altogether  to  the  contract  of  bailment,  and  construe- 

(6)  In  /2.  ▼.  Stear  ^  it  appeared  that  the  prosecutor  had  delivered  his  horse  to  the  prisoner 
for  the  purpose  of  sale;  bat  sabseqaentlj  ordered  him  never  again  to  touch  the  horse;  and 
directed  the  stable-keeper,  where  the  horse  had  been  left  by  the  prisoner,  not  to  let  the  prisoner 
have  him.  The  prisoner,  however,  went  to  the  stable,  and  persuaded  the  ostler  to  let  him  take 
the  horse  awaj,  saying  that  he  had  just  left  the  party  and  it  was  all  right.  The  prisoner  was 
convicted  of  stealing  the  horse,  and  the  court  held  the  conviction  right.  The  ground  of  the 
decision  appears  from  the  judgment  of  Parke,  B.  *'  If  there  had  been  merely  a  countermand, 
and  no  redemption  of  posses&ion,  there  would  have  been  no  larceny ;  because  (as  was  sufrgcsted 
in  argument  by  Williams,  J.)  trespass  would  not  have  lain,  but  only  trover;  and  to  support  an 
indictment  for  larceny,  the  prosecutor  must  have  such  possession  as  would  entitle  him  to  bring 
trespass;  which  be  would  not  have  unless  the  bailment  were  determined.  But  here  the  horse 
was  in  possession  of  a  third  person :  there  was  no  actual  possession  by  the  prisoner:  the  ques- 
tion therefore  is,  was  the  bailment  determined  with  the  assent  of  the  prisoner  ?  I  think  there 
is  evidence  for  the  jury  that  the  mare  was  at  Port's  (the  stable-keeper's),  by  consent  of  both 
parties,  for  the  use  of  the  prosecutor.  The  prisoner  not  having  the  actual  possession,  nor 
having  any  right  to  it,  regained  possession  by  a  false  story.  He  thus  became  a  trespasser, 
and  his  act  was  a  larceny." 

(e)  In  2  East  P.  C.  c.  16,  s.  3  (p.  554  of  the  original  edition),  it  is  said,  '*if  the  party  be 
not  guilty  of  a  trespass  in  taking  the  goods,  he  cannot  be  guilty  of  felony  in  carrying  them 
away.  Hence  it  is,  that  if  the  party  obtain  possession  of  the  goods  lawfully,  as  upon  a  trust 
for  or  on  account  of  the  owner,  by  which  he  acquires  a  kind  of  spedal  property  in  them,  he 
cannot  afterwards  be  guilty  of  felony  in  converting  them  to  his  own  use,  unless  by  some  new 
and  distinct  act  of  taking,  as  by  severing  part  of  the  goods  from  the  rest,  with  intent  to  convert 
them  to  his  own  use,  he  thereby  determines  the  priority  of  the  bailment,  and  the  special  pro- 
perty thereby  conferred  upon  him;  in  which  case  he  is  as  much  guilty  of  a  trespass  against 
the  virtual  possession  of  the  owner  by  such  second  taking  as  if  the  act  had  been  done  by  a 
mere  stranger."    (See  also  s.  115,  p.  696.) 
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tiyely  the  possession  of  the  owner  is  restored ;  for  there,  as  is  said 
in  2  East  I^.  C.  c.  16,  s.  115,  ^'the  carrier  is  trusted  with  the  car- 
rii^  of  the  package  in  that  conditUmJ^ 

LosD  Campbell,  C.  J. — This  couviction  must  be  affirmed.  It 
appears  by  the  case  that  there  was  but  a  single  bailment ;  and 
upon  that  the  whole  question  depends.  If  there  had  been  a  sepa- 
rate bailment  of  eacn  article,  the  misappropriation  of  one  would 
not  have  determined  the  contract  as  to  the  others ;  but  the  bail- 
ment being  single,  it  is  well  settled  that  the  first  tortious  act, 
inconsiBtent  with  the  contract,  puts  an  end  to  it;  and  a  subsequent 
misappropriation  animofurandi  is  larceny. 

Tne  other  judges  concurring.  Conviction  affirmed. 


Rbo. 

9. 
POTBBS 

1851. 
BailmetU. 


COURT  OF  QUEEN'S  BENCH. 


June  2,  1851. 
Beg.  v.  Scaife  and  anotheb.  (a) 

Evidence — Absent  toitness — Depositions. 

The  deposiiumofa  mtness  taken  before  a  magistrate  under  the  stat  11^12 

VicU  Cn  42,  against  an  accused  person  is  not  admissible  in  evidence 

against  that  person,  upon  his  trial,  upon  mere  proof  that  the  witness 

is  absent,  and  cannot  oe  found,  or  that  he  is  kept  out  of  the  way  by  the 

procurement  of  some  one  other  than  the  accused  person  himself. 

Therefore,  when,  upon  the  trial  of  three  persons  for  a  larceny,  it  was 
shown  that  a  witness  was  kept  away  by  the  procurement  of  one  of  the 
prisoners,  and  the  deposition  of  the  absent  witness  was  received  in 
evidence  generally  against  all  the  prisoners : 

Held,  that,  as  regards  the  two  prisoners  who  did  not  procure  the  absence 
of  the  witness,  the  deposition  was  improperly  admitted 

THIS  was  indictment  against  Matthew  Scaife,  Thomas  Bookc« 
and  John  Smith,  found  at  the  quarter  sessions  for  the 
borough  of  Eangston-upon-HuU,  and  removed  into  this  court 
by  certiorari,  The  indictment  contained  counts  for  stealing  and 
counts  for  receiving  (with  knowledge  of  its  being  stolen)  a  large 
sum  of  money,  amounting  to  148/.,  the  property  of  Bobert  Brown. 
At  the  trial  before  Cresswell^  J.,  at  the  last  assizes  for  the  county 

(a)  Reported  bj  P.  Pabnell,  Esq^  Barrister-at-Law. 

b2 
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Rbo.        of  York^  a  witness  of  the  name  of  Ann  Gamett^  who  had  been 
*'•  examined  before  the  magistrates  upon  the  committal  of  the  pri- 

'^'"'      soners  to  take  their  trial  at  the  Hull  Quarter  Sessions,  was  not 
1851.       forthcoming.     It  was  shown  that  diligent  search  had  been  made 
Evidmoe^    for  her,  but  that  she  could  not  be  found,  and  some  evidence  was 
DeposUion  of  given  which  satisfied  the  learned  judge  that  she  had  been  got  out 
absent  wUneat,  of  the  Way  by  the  procurement  of  the  prisoner  Smith.     Her  depo- 
sition taken  before  the  magistrates  was  then  tendered  in  evidence, 
but  objected  to  by  the  prisoners'  counsel  as  inadmissible.    The 
deposition  had  been  properly  taken  in  the  mode  prescribed  by  the 
Stat.  11  &  12  Vict.  c.  42,  and  the  learned  judge  received  it  in 
evidence.     Two  of  the  prisoners,  Scaife  and  Rooke,  were  found 
guilty ;  Smith  was  acquitted  by  the  jury.     It  appeared  that,  in 
summing  up  the  case  to  the  jury,  and  throughout  the  trial,  the 
learned  jud^e,   treated  the  deposition  as  admitted  in  evidence 
generally,  and  drew  no  distinction  between  its  admissibility  against 
Smith,  and  its  admissibility  aminst  the  other  two.     In  Easter 
Term  the  court  granted  a  rule  nisi  for  a  new  trial  upon  the 
ground  of  the  misreception  of  evidence,  against  which 

Hunter  now  showed  cause. — The  deposition  of  a  witness  who 
cannot  be  found  after  diligent  search  is  in  all  cases  admissible 
against  the  prisoner,  if  only  it  has  been  regularly  taken.  The 
prisoner  must  have  had  full  power  to  cross-examine,  and  it  is  the 
same  inquiry,  and  between  the  same  parties,  that  is  conducted  at 
the  trial  as  at  the  taking  of  the  deposition.  The  principles  of 
evidence  are  the  same  in  criminal  as  in  civil  cases,  and  it  is  said  in 
Godbolt's  Reports,  326,  Case  No.  418,  **  And  as  it  was  further 
said  by  the  court,  that  if  the  party  cannot  find  a  witness,  then  he 
he  is,  as  it  were,  dead  unto  him,  and  his  deposition  in  an  English 
court  in  a  cause  betwixt  the  same  parties,  may  be  allowed  to  be 
read  to  the  jury,  so  as  the  party  make  oath  that  he  did  his 
endeavour  to  find  the  witness,  and  that  he  could  not  hear  of  him." 
(See  also  Comyn's  Dig.  Testmoigne,  C.  4,  Buller's  N.  P.  239, 
Green  v.  Gatewick^  ibid.  243 ;  I  Taylor  on  Evid.  332.)  It  was 
ruled,  indeed,  in  Morleyh  case  (6  How.  St  Tr.  71 ;  S.  C,  Kel.  bb^ 
that  if  a  witness,  who  was  examined  by  the  coroner,  were  absent^ 
and  oath  were  made  that  they  had  used  their  endeavours  to  find 
him,  and  could  not  find  him,  the  depositions  could  not  be  received, 
unless  the  judges  were  satisfied  by  the  evidence  that  the  witness 
was  detained  by  means  of  the  procurement  of  the  prisoner ;  but  in 
the  case  of  a  deposition  taken  before  the  coroner  there  would  be 
no  opportunity  of  cross-examination,  and  this  rule  itself  seems  to 
have  been  laid  down  out  of  mercy  to  the  prisoner.  Here,  how- 
ever, the  witness  was  kept  away  by  the  procurement  of  the 
prisoners,  and  the  deposition  was  (b)  admissible  upon  that  ground : 
yHarrisoris  case  ,  12  St.  Tr.  852.)  The  suflSciency  of  the  evidence 
of  contrivance  by  the  prisoner  was  entirely  for  tne  judge  at  the 
trial,  and  this  court  will  not  now  review  his  judgment  upon  that 
question.  [Lord  Campbell,  C.  J. — The  deposition  was  admitted 

(6)  See  Foster's  Crown  Law,  337. 
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generaQy  us  aninst  all  the  prisoners.    The  judge  did  not  durect       Bbo. 
the  jary  that  the  deposition  of  Ann  Gamett  was  no  evidence  against      ^  ^* 

either  Scaife  or  Kooke.]    The  three  were  shown  to  be  connected       f" 

tc^ther,  and  the  act  of  one^  in  keeping  the  witness  away,  was  the       iS5i. 
act  of  aU^  on  the  ground  of  their  being  co-conspirators.     [Lord    -^jjl 
Campbell,  C.  J. — If  that  were  so,  the  confession  of  one  of  them  DepomtUm  of 
would  have  been  evidence  against  the  others.  I  do  not  see  how  the  tJUmdwUmu, 
reception  of  the  evidence  can  be  supported  upon  the  ground  of 
contrivance.      There  still,  however,  remains  the  other  ground.] 
The  deposition  of  the  witness  was  the  best  evidence  of  which  the 
nature   of  the  thing  admitted.      He  referred  to  Beg.  v.  Hagan 
8  Car.  &  P.  167 ;  ^.  v.  Guttridge,  9  Car.  &  P.  473. 

Dearskyy  in  support  of  the  rule. — There  was  no  evidence  that 
the  witness  was  kept  awav  by  the  contrivance  of  either  Scaife  or 
Rooke,  and  therefore  the  deposition  was  not  admissible  in  evidence 
i^ainst  either  of  them.  Then,  as  to  the  general  proposition  that 
wherever  a  witness  cannot  be  found  his  deposition  is  admissible, 
whatever  may  be  the  case  in  civil  matters,  it  is  certainly  not  true 
in  criminal  cases.  There  may  be  reasons  for  a  distinction  between 
the  two,  because  in  criminal  causes  there  can  be  no  bill  of  excep- 
tions. In  most  cases  the  only  mode  in  which  a  prisoner  can  show 
his  innocence  is  by  the  cross-examination  of  the  witnesses  for  the 
prosecution.  It  is  most  important  for  him,  therefore,  that  they 
should  be  personallv  examined.  Before  the  committing  magis- 
trates he  has  very  little  opportunity  of  cross-examining,  and  in 
practice  it  is  always  recommended,  as  well  by  his  professional  adviser 
as  by  the  magistrates,  to  reserve  that  till  his  trial  There  is  no 
authority  for  admitting  a  deposition  in  evidence  under  such  cir- 
cumstances. On  the  contrary,  all  the  text  books  treat  the  death 
of  the  witness  and  the  procurement  of  his  absence  by  the  prisoner, 
as  the  only  circumstance  which  will  render  his  deposition  receivable : 
(2  Russ.  on  Cr.  888.) 

Lord  Campbell,  C.  J. — I  think  this  rule  must  be  made 
absolute  for  a  new  triaL  If  it  were  shown  that  Smith  had  resorted 
to  any  contrivance  to  get  the  witness  out  of  the  way,  that  would 
make  his  deposition  admissible  against  Smith,  but  not  against  the 
others,  and  no  distinction  upon  this  head  appears  to  have  been 
made  in  the  summing  up  of  the  learned  judge,  so  that,  in  point  of 
fact,  the  deposition  ot  the  absent  witness  was  admitted  against 
Scaife  and  Kooke,  without  any  evidence  of  contrivance  by  either 
of  them.  Then,  is  such  a  document  admissible  against  a  prisoner 
without  proof  either  that  the  deponent  is  dead,  or  that  he  is  kept 
away  by  the  contrivance  of  the  prisoner,  upon  the  bare  ground 
that  the  witness  is  absent  and  cannot  be  found  ?  No  case  has 
gone  so  far  hitherto,  and  I  should  be  sorry  that  we  should  now 
make  a  precedent,  which  might  have  the  effect  of  depriving  an 
accused  person  of  the  advantage  of  having  the  witnesses  against 
him  examined  personally  in  the  presence  of  the  jury,  with  full 
liberty  for  the  accused  to  cross-examine  upon  all  matters  which 
may  oe  material  to  his  defence. 
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Bbo.  Patteson,  J. — There  was  oothing  shown  in  the  way  of  con- 

"-         trivance  to  make  the  deposition  admiauble   ag^nat  an;  of  the 

_L  ■      prisoners  but  Smith,  and  it  appears  to  have  been  receiTcd  generally, 

1851.        that  is,  against  the  other  two,  by  whom  no  contrivance  to  keep  the 

Evi^iiai—    wit'icBs  away  appeared  to  have   been  practised.     Smith  being 

Dtpoiition  of  acquitted,  there  is  now  no  question  about  him.     Upon  the  general 

aiMniinuwH.  ground  there  seems  no  sufficient  authoritv  for  the  proposition  that 

the  deposition  of  a  witness  who  cannot  be  found  after  diligent  search 

may  be  used,  in  criminal  cases,  against  the  defendant. 

CoLEKiDGE,  J. — Before  the  recent  statute  (U  &  12Vict.c.42), 
the  deposition  of  an  absent  witness  was  only  admissible  in  case  of 
the  death  of  the  witness,  or  of  his  absence  being  procured  by  the 
prisoner.  All  other  cases  were  in  one  category,  and  the  deposi- 
tions of  absent  witnesses  were  inadmissible.  The  recent  statute 
(II  &  12  Vict  c.  42)  took  the  case  of  sickness  such  as  to  incap»- 
citate  the  witness  from  travelling  out  of  that  category,  and  classed 
it  with  the  two  other  excepted  cases.  But  the  statute  would  have 
been  unnecessary,  if  absence  simply,  even  where  not  referable  to 
any  act  of  the  prisoner,  had  been  sufficient  to  render  the  deposi- 
tion admissible  in  evidence. 

Erlb,  J. — As  regards  the  two  prisoners  Sciufe  and  Boofce,  the 
admissibility  of  this  document  rests  only  upon  the  absence  of  the 
witness.  There  is  no  valid  authori^  that  that  is  sufficient  to  make 
a  deposition  of  this  kind  receivable  m  evidence. 

Rvh  abtohtU/itr  a  new  truU. 
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EXCHEQUER  CHAMBER 

June  13^  1850. 

(Coram  Park£,  B.,  Alderson,  B.,  Maule,  J.,  Cresswell,  J., 

Platt,  B,,  and  Talfourd,  J.) 

Gregory  v.  The  Queen,  (a) 

Indictment  for  libel — CoUoguium — Inuendo — Libellous  matter — General 
judgment — Entry  of  retraxit — Amendments — Special  direction  as  to 
treatment  of  prisoners. 

An  indictment  for  libel  sufficiently  charges  it  to  have  been  published  of 
and  concerning  the  prosecutor^  if  it  cUleges  that  the  defendant  published 
a  libel  containing  falsCy  scandcUous  and  malicious  matters  of  and  con- 
cerning him. 

Ah  indictment  set  out  the  foUotoing  words  as  libellous :  ^^  If  Mrs.  W. 
chooses  to  entertain  the  Duke  of  B.  she  does  what  very  few  will  doy 
and  she  is  of  course  at  liberty  to  follow  the  bent  of  her  own  inclining^ 
by  inviting  all  the  expatriated  foreigners  who  crowd  our  streets  to  her 
tableSy  if  she  thinks  fit.^ 

Ileldy  that  they  were  so  ;  and  that  no  inuendo  wets  necessary. 

INDICTMENT  for  libel,  found  at  the  Central  Criminal  Court, 
and  removed  by  certiorari  into  the  Court  of  Queen's  Bench. 

The  1st  count  alleged  that  Barnard  Gregory,  late  of,  &c.,  con- 
triving, and  unlawfully^  wickedly  and  maliciously  intending  to 
injure,  vilify  and  defame  Charles  Frederick  Augustus  Wilham, 
Duke  of  Brunswick  and  Lunenberg,  and  to  deprive  him  of  his  good 
name,  fame,  credit  and  reputation,  and  to  bring  him  into  great 
contempt,  scandal,  infamy  and  disgrace,  on  &c.,  at  &c.,  unlaw- 
fully, wickedly  and  maliciously  did  print  and  publish,  and  cause 
and  procure  to  be  printed  and  published  in  a  certain  newspaper, 
called  The  Satirist^  or  the  Censor  of  the  Times,  a  certain  false,  scan- 
dalous and  malicious  libel,  containing  divers  false,  scandalous  and 
malicious  matters  and  things  of  and  concerning  the  said  Charles 
Frederick  Augustus  William  (that  is  to  say,  setting  out  libellous 
words),  to  the  great  damage,  scandal  and  disgrace  of  the  said 
Charles,  &c.,  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

8th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Barnard  Gregory  contriving,  and 
unlawfully,  wickedly  and  maliciously  intending  to  injure,  vilify 

(a)  Beported  by  A  Bittuuton,  Esq.,  Barrister-at-Law. 

Th«  publication  of  this  and  the  next  case  has  been  accidentally  delayed 
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Gbioobt     and  defame  the  said  Charles  Frederick  Augastas  William,  Dake 
T     Onsmi    ^^  Brunswick  and  Lunenberg,  and  to  deprive  him  of  his  good  name^ 


LibeL 


&C.9  fame,  credit  and  reputation,  and  to  bring  him  into  great  con- 
1850.  tempt,  scandal,  infamy  and  disgrace,  on,  &c.,  at,  &c.,  did  print  and 
publish,  and  cause  and  procure  to  be  printed  and  published,  in  a 
certain  newspaper,  entitled  The  Satiristy  or  Censor  of  the  TimeSy  a 
certain  other  false,  scandalous  and  malicious  libel,  containing 
divers  false,  scandalous  and  malicious  matters  and  things  of  and 
concerning  the  said  Charles  Frederick  Augustus  William  (that  is 
to  say) :  '^  Why  should  Theophilus  be  surprised  at  anything  Mrs. 
Wyndham  of  Connau^ht  Place  does ;  if  she  choose  to  entertain 
the  Duke  of  Brunswick  (meaning  the  said  Charles  Frederick 
Augustus  William)  she  does  what  very  few  will  do,  and  she  is  of 
course  at  liberty  to  follow  the  bent  of  her  own  inclining,  by  in- 
viting all  the  expatriated  foreigners  who  crowd  our  streets  to  her 
tables  if  she  thinks  fit ;"  to  the  great  damage,  scandal  and  disgrace 
of  the  said  Charles  Frederick  Augustus  William,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity* 

The  record  set  out  a  plea  of  not  guilty,  and  issue  thereon :  venire 
facicuniratores,  returnable  on  the  16th  April  [15th  April,  in  this 
same  Easter  Term,  in  the  said  sixth  year  of  the  reign  of  our  said 
Lady  the  Queen],  (b)  and  a  continuance  to  the  22nd  May  [25th. 
May,  in  Trinity  Term,  in  the  said  sixth  year  of  the  reign  last 
aforesaid],  (&)  by  vice-^omes  misit  breve^  and  a  distringas  corpora  jura^ 
tommy  returnable  on  the  30th  October  r2nd  November,  in 
Michaelmas  Term,  in  the  seventh  year  of  the  rei^  of  our  said 
Lady  the  Queen],  {b)  and  the  same  day  ^ven  to  the  coroner  and 
attorney  of  the  Queen,  and  to  the  defendant :  '^  at  which  time,  to 
wit,  on  the  30th  day  of  October  [on  the  said  2nd  November  last]  (JH) 
aforesaid,  before  our  said  Lady  the  Queen  at  Westminster,  comes 
as  well  the  said  C.  F.  Robinson^  who  for  our  said  Lady  the  Queen 
in  this  behalf  prosecuteth,  as  the  said  Barnard  Gregory  in  his 
proper  person  as  aforesaid ;  and  the  said  Barnard  Gregory  having 
withdrawn  [withdrew]  (c)  his  plea  by  him  above  pleaded  in  manner 
and  form  aforesaid,  [whereby]  (c)our  said  Lady  the  Queen  remaineth 
against  him,  the  said  Barnard  Gregory,  without  defence  in  this 
behalf:  whereupon,  all  and  singular  the  premises  being  seen  and 
fully  understood  by  the  court  of  our  saia  Lady  the  Queen  now 
here,  it  is  considered  and  adjudged  by  the  said  court  here,  that 
the  said  Barnard  Gregory  be  convicted  of  the  offences  aforesaid, 
and  that  for  his  offences  aforesaid  he  be  taken,  and  so  forth.  And 
because  the  court  of  our  said  Lady  the  Queen  now  here,"  &c. 
Then  followed  continuances,  hj  curia  advisari  vulty  to  the  11th 
January  [in  Hilary  Term,  in  the  seventh  year  of  the  reign],  (rf)  the 

(b)  TbeM  amendments  wen  made  in  pnnoanoe  of  tbe  rule  of  the  Court  of  Qiieen*a  Bench 
in  Eaater  Term,  April  82, 1847. 

(c)  Thia  amendment  was  made  in  porsnance  of  the  rale  of  the  Conrt  of  Queen's  Bench  in 
Hilary  Term,  Jan.  31, 1850. 

(d)  These  amendments  were  made  in  porsoanoe  of  the  role  of  the  Court  of  Queen^s  Bench 
in  Eaater  Term,  April  82, 1850. 


CBIMIKAL  LAW  CASES.  249 

16th  April  rin  Easter  Term,  in  the  seventh  year  of  the  reign] ;  {e)     OmmoKx 
the  22nd  May,  in  Trinity  Term,  in  the  seventh  year  of  the  reign ;   .^^  q^^mm 

the  2nd  November,  in  Imchaelmas  Term,  in  the  eighth  year  of  the        

reign;  the  11th  January^  in  Hilary  Term,  in  the  eighth  year  of  1850. 
the  reign ;  the  15th  April,  in  Easter  Term,  in  the  eighth  year  of  £^ 
the  reign],  (e)  and  the  9th  June  [in  Trinity  Term,  in  the  eighth  year 
of  the  reignj,(e)  **  at  which  day,  to  wit,  on  the  9th  day  of  June 
aforesaid,  before  our  said  Lady  the  Queen  at  Westminster,  comes 
the  said  C.  F.  Bobinson,  who  for  our  said  Lady  the  Queen  in  this 
behalf  prosecuteth ;  and  the  said  Barnard  Gregory  being  present 
here  in  court,  it  is  considered  and  adjudged  and  ordered  by  the 
said  court  here,  that  the  said  Barnard  Gregory,  for  his  offences 
aforesaid,  whereof  he  is  convicted  as  aforesaid,  be  imprisoned  in 
the  Queen's  Prison  for  the  space  of  six  calendar  months  now  next 
ensuing,  and  that  he  be  placed  in  the  first  division  of  the  fourth 
class  of  prisoners  in  the  said  prison ;  and  he,  the  said  Barnard 
Gregory,  is  now  here  in  court  committed  to  the  custody  of  the 
keeper  of  the  said  Queen's  Prison,  to  be  by  him  kept  in  safe  cus- 
tody in  execution  of  this  judgment."  (f) 

(e)  These  amendments  were  made  in  porsoance  of  the  rule  of  the  Court  of  Queen's  Bench 
in  Easier  Term,  April  22,  1850, 

(/)  The  following  causes  of  error,  among  others,  were  stated  to  the  Court  :— 

llth.  That  it  is  not  in  the  said  counts  of  the  indictment  stated  that  the  libeb  in  those 
counts  alleged  to  have  been  printed  and  published  were  of  and  concerning  the  said  Charles 
Frederick  Augustus  William,  Duke  of  Brunswick  and  Lunenburg,  or  were  printed  and  pub- 
lished of  or  concerning  that  person,  or  that  the  scandalous  matters  and  things  in  those  counts 
reapectivelj  mentioned  were  contained  in  the  said  libels,  or  were  of  or  concerning  the  said 
Duke  of  Brunswick  and  Lunenburg;  and  that  although  it  is  in  each  respectiyely  of  the  said 
counts  stated  that  the  libel  in  each  respectiyelj  of  ti^ose  counts  mentioned  contained  dlTers 
fiilse,  scandalous  and  malicious  matters  and  things  of  and  concerning  the  said  Duke  of  Bruns- 
wick and  Lunenburg,  yet  each  and  eyery  of  those  counts  respectiyely  omits  to  and  does  not 
directly,  poeitiyely,  properly  or  sufficiently  show,  state  or  allege  what  particular  and  specific 
matters  and  things  of  and  concerning  the  said  Duke  of  Brunswick  and  Lunenburg  were  con- 
tained in  the  alleged  libel  in  each  respectiyely  of  those  oonnts  mentioned;  but  in  each  respec* 
tively  of  the  said  counts  it  is  allied  only  that  the  libel  therein  mentioned  contained  divers 
falae,  scandalous  and  malicious  matters  and  things  of  and  concerning  the  said  Duke  of  Bnms- 
wick  and  Lunenburg;  (that  is  to  say)  and  after  the  words  *^  that  is  to  say,*'  in  each  respec- 
tiyely of  the  said  counts,  certain  matters  and  things  are  stated  and  alleged,  bnt  the  same  an 
not  in  each  respectiyely  of  the  said  counts,  or  in  any  of  them  sufficiently,  directly,  positiydy  or 
properly  alleged  to  have  been  or  to  be  contained  in  the  libel  in  each  respectiyely  of  the  said 
counts  mentioned,  or  to  be  or  to  haye  been  matters  and  things  of  and  concerning  the  said  Duke 
of  Brunswick  and  Lunenburg,  or  to  have  been  or  to  be  printed  or  published  of  and  concerning 
him. 

15th,  That  the  proceedings  were  not  duly  continued  from  the  11th  January,  in  Hilary 
Term,  in  the  sixth  year  of  the  reign  of  the  Queen,  to  the  16th  April  then  nezt»  that  day  being 
Sunday. 

16th.  That  the  proceedings  were  not  duly  continued  from  the  16th  April,  in  the  sixth  year 
aforesaid,  to  the  22nd  May  then  next,  the  22nd  May  being  a  day  in  yacation. 

17th.  That  the  proceedings  were  not  duly  continued  to  the  30th  October,  that  day  being 
also  a  day  in  yacation. 

19tb.  That  it  does  not  appear  to  what  particular  16th  April,  or  22nd  May,  or  30th  October 
the  proceedings  were  continued,  inasmuch  as  it  is  not  stated  that  those  days  were  the  16th 
April,  the  22nd  May,  and  the  30th  October  in  any  particular  year. 

21st.  That  although  it  is  in  and  by  the  said  record  stated  and  alleged  as  follows,  yiz.  "And 
the  said  Barnard  Gr^oxy  haying  withdrawn  his  plea  by  him  aboye  pleaded  in  manner  and 
form  aforesaid,  our  sud  Lady  the  Queen  remaineth  against  him,  the  said  Barnard  Gregory, 
without  defence  in  thu  behalf,"  yet  such  statement  and  allegation  does  not  soffidently  allege 
or  show  that  the  said  Barnard  Gregory  had  in  truth  and  in  fact  withdrawn  his  said  fJea,  but 
supposes  and  assumes  that  he  had  so  done;  nor  is  it  in  any  jwrt  of  the  said  record  directly, 
posHlyely,  or  sufficiently  stated,  alleged,  or  shown  that  the  said  Barnard  Gregory  had  with- 
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Gkboort         The  case  first  came  on  for  argument  in  the  sittings  after  Trinity 

T3E  QUEEH.      T^^°^^    ^^^^-  (^) 

—  After  that  argument  the  case  was  directed  to  stand  over,  that 

^^«  the  form  of  the  entry  of  retraxit  and  of  the  judgment  might  be 
£^  amended.  The  case  a^in  came  before  the  court  on  November  28, 
1845,  before  Parke,  B.,  Maule,  J.,  Rolfe,  B.,  Piatt,  B.,  Wil- 
liams, J.,  and  Talfourd,  J.  In  the  meantime  the  juc^ment  had 
been  amended ;  and  instead  of  a  general  judgment,  for  the  offences 
by  the  indictment  charged  against  him,  the  entry  was  of  a  judgment 
of  imprisonment  ^^  for  and  in  respect  of  the  offences  charged  upon 
him  in  and  by  each  and  every  count  of  the  said  indictment" 

Peacock  obiected  that  the  amendment  which  had  been  made  did 
not  remove  the  objection  as  to  the  entry  of  the  sentence. 

HennikeTy  contr^ — The  entry  of  the  judgment  has  been  amended 
by  the  judgment  rule.  The  sentence  of  imprisonment,  *^  for  the 
offences  charged  in  each  and  every  count,"  means  for  each  offence, 
not  for  all  collectively. 

Peacocky  in  reply. — The  entry  of  the  retraxit  has  not  been 
amended.  [Parke,  B. — Is  there  any  authority  to  show  that  this 
is  the  wrong  form  of  entering  it  ?]  The  fact  of  not  pleading  does 
not  amount  to  a  confession. 

KoLFE,  B. — The  withdrawal  of  the  plea  of  not  guilty  is,  in 
effect,  a  plea  of  guilty. 

Parke,  B. — As  to  the  sentence  of  imprisonment  in  the  first 
division  of  the  fourth  class  of  prisoners,  it  would  not  affect  the 
length  of  the  imprisonment.  But  how  can  we  take  notice  of  the 
rules  of  the  Secretary  of  State  ? 

Maule,  J. — Is  it  the  practice  to  make  this  order  a  part  of  the 
judgment? 

Henniker. — It  is  not ;  and  the  court  below  gave  the  prosecutor 
leave  only  to  alter  that  part  of  the  record  which  they  considered 
the  entry  of  the  judgment. 

Parke,  B. — ^Probably  this  order  ought  not  to  have  been  entered 
on  the  record  as  part  of  the  judgment,  and  I  had  hoped  that  that 

drawn  hU  said  plea;  whereas,  in  order  to  warrant  the  said  judgment  which  appears  from  the 
said  record  to  hare  heen  giren,  it  ought  to  have  been  directlj  and  poeitivelj  stated  and  alleged 
in,  and  to  have  fully  and  clearly  appeared  bj  and  from  the  said  record,  that  the  said  Barnard 
Gregory,  before  the  said  judgment  was  given,  had  withdrawn  bis  said  plea;  whereas  that  fact, 
if  it  appears  at  all  from  the  said  record,  appears  only  by  inference,  and  is  not  directly,  posi- 
tively or  sufficiently  stated  or  alleged  in  the  said  record. 

23rd.  That  the  judgment  is  general  on  all  the  counts,  but  some  of  the  counts  disclose  no 
offence. 

26th.  That  after  the  making,  and  according  to  and  in  pursuance  of  stat.  5  &  6  Vict,  c  22, 
An  Act  fir  ooru<Aidatinff  the  QueerC»  Bench^  Fleet,  and  Manhakea  PrisonSf  and  fir  r^u- 
laiing  the  Qtteen*t  Prison,  and  before  the  giving  of  ihe  said  judgment,  to  wit,  on  the  28th  Sep- 
tember, A.D.  1844,  the  then  Secretary  of  State  did  make  separate  rules  for  each  class  of  pri> 
soners  in  the  said  Queen's  Prison;  and,  by  the  said  rules,  did  prescribe,  order  and  direct,  that 
no  prisoner  should  be  placed  in  the  said  first  division  of  the  said  fourth  class  of  prisoners,  except 
by  order  of  the  judge  or  court  before  whom  he  should  be  tried;  and  that  it  does  not  appear,  in 
or  by  the  said  record,  that  the  said  Barnard  Gregory  ever  was  tried,  or  that  the  said  court  of 
Queens  Bench  ever  had  any  right,  power,  or  authority  whatsoever,  by  the  said  judgment, 
to  order,  direct  or  adjudge  that  the  said  Barnard  Gregory  should  be  placed  in  the  said  first  division 
of  the  said  fourth  class  of  prisoners  in  the  said  prison. 

(g)  Saturday,  June  17. — Coram  Wilde,  G.  J.,  Farke,  B.,  Aldereon,  B.,  Coltman,  J.,  Maule,  J., 
Rolfe,  B.,  Cresswell,  J.,  and  Piatt,  &.  The  sabstance  of  that  aigument  is  given  with  the 
subsequent  argument  of  June,  1850. 
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which  wae  not  part  of  the  judgment  wonld  have  been  struck  out.     Gbsoobt 
If  it  18  an  order  onl  j^  it  is  reyocabie.  ^^ 

Maulb,  J.— The  17th  section  of  stat.  5  &  6  Vict,  c  22,  pre-  '^■J^™'- 
scribes,  with  the  assistance  of  the  Secretary  of  State,  what  i85o. 
prisoners  shall  be  within  any  particular  class ;  and  therefore  he 
exceeds  his  power  if  he  makes  rules  which  make  the  division 
or  class  of  the  prisoner  dependent  upon  the  order  of  the  judges. 
It  seems  to  have  been  the  mtention  of  the  Legislature  to  withdraw 
that  power  from  the  judges. 

Fabke,  B. — The  Court  of  Queen's  Bench  did  not  mean  this  to 
be  part  of  the  sentence.  It  is  a  misprision  of  the  officer  in  putting 
down,  as  part  of  the  sentence,  what  was  only  an  order  of  the  court. 

Adjcumatwr* 

Accordingly,  another  rule  was  obtained  in  the  Court  of  Queen's 
Bench;  and  the  record  was  again  amended,  as  to  the  entry  of 
the  retraxit^  by  substituting  the  word  **  withdrew "  for  "  having 
withdrawn,''  and  adding  the  word  **  whereby "  before  the  words 
^^  our  said  Lady  the  Queen ;"  and  the  entry  of  the  judgment  as 
amended  was  as  follows : — '^  It  is  considered,  and  adjudged  and 
ordered  by  the  said  court  here,  that  for  and  in  respect  of  the 
offence  charged  in  and  by  the  first  count  of  the  iQdictment  in  this 
prosecution,  he,  the  said  Barnard  Gregory,  be  imprisoned  in  the 
Queen's  Prison  for  the  space  of  six  calendar  months  now  next  en- 
suing ;  and  that  for  and  in  recoct  of  the  offence  charged  in  and  by 
the  second  count  of  the  said  indictment,  he,  the  said  Bamara 
Gregory  be  imprisoned  in  the  said  Queen's  Prison  for  the  space  of 
six  calendar  months  now  next  ensuing,  and  to  be  concurrent  with 
the  term  or  space  of  imprisonment  before  mentioned."  [The 
judgment  awarded  the  same  concurrent  term  of  imprisonment  for 
the  offences  in  each  of  the  other  counts  successively.]  '*  And  the 
said  Barnard  Gregory  is  now  here  in  court  committed  to  the  cus- 
tody of  the  keeper  of  the  said  Queen's  Prison,  to  be  by  him  kept 
in  safe  custody,  m  execution  of  this  judgment." 

June  13,  1850.  (A) 

Peacockj  for  the  plaintiff  in  error. — The  indictment  is  bad; 
because  there  is  no  allegation  in  any  of  the  counts  that  the  libel 
was  published  ^'  of  and  concerning"  the  Duke  of  Brunswick.  It  is 
not  enough  to  say  that  the  libel  contained  matters  concerning  him. 
If  the  colloquium  is  omitted  in  slander,  the  inuendoes  are  not 
warranted  ;  so  in  libel,  if  the  allegation  that  it  was  published 
concerning  the  prosecutor  is  left  out.  [Parke,  B. — The  colloquium 
is  not  always  necessary  in  slander:  (Smith  y.Ward^  Cro.  Jac.674.)] 
Without  it  there  is  nothing  to  point  out  the  plaintiff  or  prosecutor 
as  the  party  meant.  [Pabke,  B. — The  libel  contained  matters 
concemmg  him.  Wilde,  C.  J. — How  could  they  concern  him 
unless  he  were  the  party  to  whom  they  applied?]  In  4  Bep.  17  b., 
it  is  said,  '^  if  one  says,  without  any  precedent  communication, 
that  one  of  the  servants  of  J.  S.  (he  having  many)  is  a  notorious 

(A)  Conm  Parke,  B.,  Aldenoo,  B.,  Maule,  J.,  Crewwell,  J.,  PUtt,  B.,  and  Talfoord,  J. 
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Gbbqobt    felon,  here  for  the  nncertainty  of  the  person  no  actkm  lies ;  and 

Thb  Qubbm.  *^  inuendo  cannot  make  it  certain."     [AXiDEKBONy  B, — Here  it  is 

—    *  alleged  that  the  matter  was  concerning,  and  therefore  the  publi- 

1850.       cation  was  concerning  him.     There  is  no  doubt  upon  this  point]: 

Lo^       {Solomons  v.  Lawson,  15  L.  J.  253,  Q.  B.)     The  eighth  count  is 

not  libellous,  without  an  inuendo  giving  the  words  an  offensive 

meaning ;   and  if  any  coxmt  of  the  indictment  is  bad,  then  the 

general  judgment  of  imprisonment  is  bad :  (^O'Conndlv.  The  Queen, 

1 1  CI.  &  F.  155.)     The  amendment  leaves  the  judgment  as  gen^cml 

as  before.     [Maule,  J. — Just  so.] 

Wordsworth  and  IIenneker.(i) — The  words  alleged  in  the  eighth 
count,  taken  in  their  plain  and  ordinary  sense,  are  libellous ;  there- 
fore no  inuendo  is  required.  The  meaning  is,  that  the  Duke  of 
Brunswick  is  unfit  to  be  received  into  society.  [Alderson,  B. — 
The  pinch  of  the  libel  is,  that  it  speaks  of  aff  expatriated  foreigner, 
whether  good,  bad,  and  indifferent.] 

Pabke,  B. — The  great  majority  of  us  think  that  the  words 
are  libellous  in  themselves ;  that  a  jury  would  be  warranted  in 
considering  that  they  cast  an  imputation  upon  the  prosecutor. 

Judgment  affirmed. 


Gregort  v.  The  Queen.  (J) 

Criminal  information  for  libel — Form  of  information — Judgment, 

A  criminal  informcttionfor  Ubel  contained  several  counts.  The  defendant 
being  convicted^  the  judgment  woe,  that  for  the  offences  in  the  first  count 
he  should  he  imprisoned  for  two  months  then  next  ensuing ;  for  the 
offences  in  the  second  count  two  months^  to  be  computed  from  and  after 
ike  expiration  of  the  imprisonment  on  the  first  count;  and  so  on.  The 
third  count  was  bad. 

Heldy  that  the  judgment  in  that  count  must  be  reversed ;  and  thfU  the 
imprisonment  on  the  fourth  count  would  commence  from  the  expiration 
of  the  imprisonment  on  the  second. 

A  criminal  information  for  libel  in  one  county  discharged  the  publication 
of  the  following  words :  "  we  have  no  doubt  sufficient  information  will 
be  obtained  for  a  strong  ease  to  lag  before  the  Home  Secretary^  to 
enable  that  functionary  to  cause  it  to  be  intimated  to  the  suspected 
party  that  has  presence  here  can  be  dispensed  with^  <u  far  as  it  may  be 
attended  with  danger  to  himself.^ 

Heldy  that  the  words  did  not  support  an  inuendo^  which  alleged  the 
meaning  to  be  that  "  the  prosecutor  was  suspected  of  having  and  had 
committed  some  crime  which  would  bring  his  life  into  danger  from  the 
laws  of  England  ;"  and  that  the  count  was  bad. 

THIS  was  a  writ  of  error  upon  a  judgment  of  the  Court  of 
Queen's  Bench  upon  a  criminal  information  for  libeL 
Judgment  was  entered  on  the  record  in  the  following  terms : — 
*^  It  is  considered,  adjudged,  and  ordered  by  the  said  Uourt  here, 

(•)  Mr.  Wordsworth  appeued  for  the  crown  apoa  the  pnseot  aigameot;  Mr.  Bannikftr 
sabsequently. 
(J)  See  the  comfneacemeat  of  the  preceding  c»e. 
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that  for  and  in  respect  of  the  offence  chained  in  and  by  the  first     Orsoobt 
count  of  the  information  in  this  prosecution^  he  the  said  Barnard         ^' 
Gregory  be  imprisoned  in  the  Queen's  Prison  for  the  space  of  two       '      **' 
calendar  months  now  next  ensuing ;  and  that  for  and  in  respect  of       isso. 
the  offence  charged  in  and  by  the  second  count  of  the  said  infor- 
matioii,  he  the  8<ud  Barnard  Qregoty  be  confined  in  the  said  prison 
for  the  further  space  of  two  calendar  months,  to  be  computed  from 
and  after  the  end  and  expiration  of  his  imprisonment  for  his  offence 
in  the  said  first  count  of  the  said  information  mentioned ;  and  that 
for  and  in  respect  of  the  offence  chained  in  and  by  the  third  count 
in  the  said  information,  he  the  said  Barnard  Gregory  be  imprisoned 
in  the  said  prison  for  the  further  space  of  two  calendar  months,  to 
be  computed  from  and  after  the  end  and  expiration  of  his  imprison- 
ment for  the  offence  in  the  second  count  of  the  said  information 
mentioned ;  and  that  for  and  in  respect  of  the  offence  charged  in 
and  by  the  fourth  count  of  the  said  information,  he  the  said  Barnard 
Gr^ory  be  imprisoned  in  the  said  prison  for  the  fiirther  space  of 
two  calendar  months,  to  be  computed  from  and  after  the  end  and 
expiration  of  his  imprisonment  for  his  offence  in  the  third  count  of 
the  said  information  mentioned" 

The  third  count  of  the  information  was  as  follows: — And  the  said 
coroner  and  attorney  of  our  said  Lady  the  Queen,  who  prosecutes 
in  this  behalf,  further  gives  the  court  here  to  understand  and  be 
informed,  that  the  said  Barnard  Gregory,  for  contriving  and  wickedly 
and  maliciously  intending,  as  last  aforesaid,  on  the  19th  day  of 
March,  in  the  year  of  the  reign  aforesaid,  with  force  and  arms,  at 
the  parish  of  St.  Mary-le-Strand  aforesaid,  in  the  county  aforesaid, 
unlawfully,  wickedly  and  maliciously  did  conspire,  print  and 
publish,  and  cause  and  procure  to  be  composed,  printed,  and 
published  in  a  certain  newspaper  called  The  Satirist,  or  the  Censor 
of  the  Timesy  a  certain  or  false,  soandalous,  malicious  and  defa- 
matory libel,  of  and  concerning  the  said  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and  Lunenburg,  which  said 
last-mentioned  libel  was  and  is  as  follows :  {u  e,)  ^^  Again  we 
repeat  our  thanks  to  observe  the  evidence  to  facts  in  relation  to 
the  particular  subject  alluded  to  in  procuring,  and  we  have  no 
doubt  sufficient  information  will  be  obtained  for  a  strong  case  to 
lay  before  the  Home  Secretary,  to  enable  that  functionary  to 
cause  it  to  be  intimated  to  the  suspected  party  (then  and  tiiere 
meaning  the  said  Charles  Frederick  Augustus  William,  Duke  of 
Brunswick  and  Lunenburg)  that  his  presence  here  can  be  dispensed 
with,  as  it  may  be  attended  with  danger  to  himself,"  the  said 
Barnard  Gregory,  thereby  then  and  there  meaning  and  intending 
to  have  it  believed  and  understood  that  the  said  Charles  Augustus 
Frederick  William,  Duke  of  Brunswick  and  Limenburg,  was  then 
suspected  of  having  committed,  and  had  committed  some  crime 
which  would  bring  his  life  into  danger  from  the  laws  of  England, 
to  the  great  damage  and  scandal  of  the  said  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and  Lunenburg,  to  the 
evil  example,  &c. 
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Grhoobt         Peacock^  for  the  plaintiff  in  error. — The  third  count  is  clearly 

^'  bad.     The  inuendo  greatly  enlarges  the  natural  meaning  of  the 

°"  .   ^Qj^ .  j^jj J  j£  j^jjy  ^jj^  q£  ^jjg  counts  is  bad,  the  judgment  is  bad. 

1850.  A  judgment  of  imprisonment  to  commence  in  futuro  is  bad ;  and 
so  is  a  judgment  which  would  authorize  an  imprisonment  from 
time  to  time  at  intervals.  [Parke,  B. — ^If  the  first  count  was 
bad,  you  say  the  sentence  could  not  take  effect  at  all.]  Yes. 
[Platt,  B. — Is  there  any  authority  for  saying,  that  an  imprison- 
ment to  commence  in  futuro  might  not  be  ordered  ?]  I  am  not 
aware  of  any  case  expressly  on  the  point.  (A) 

Aldebson,  B. — I  think  we  ought  not  to  make  one. 

Henniker,  contr^  [Parke,  B. — The  third  count  is  certainly 
bad.  There  is  nothing^  in  the  libel  to  show  how  his  life  could  be 
endangered.  Platt,  B. — There  is  no  averment  that  any  crime 
had  been  committed  of  which  he  could  be  suspected.] — Tnen  the 
judgment  will  be  reversed  on  that  count  only,  and  the  imprison- 
ment upon  the  4th  count  will  commence  from  the  expiration  of 
that  upon  the  2nd. 

Parke,  B. — Yes.  That  will  be  the  effect;  but  we  can  only 
reverse  the  judraient  on  the  3rd  count,  affirming  it  on  the  others.  (I) 
I  thidc  the^  if  a  provision  as  to  the  mode  of  reckoning  impriaon- 
ment  in  the  Bail  in  Error  Act.  (m) 


(k)  In  WUM  caaef  4  Barr.  2577,  it  was  held  that  jadgment  of  imprisoDment  to  com- 
menoe  from  and  after  the  detennmation  of  an  imprisonment  to  which  he  was  before  sen- 
tenced for  another  offence  is  good  in  law.  In  the  case  of  Hart  t.  While  (30  How.  St. 
Tr.  1321),  a  similar  sentence  was  prononnoed;  and  in  King  v.  Beg,  (7  Q.  B.  782,  795), 
the  conrt  intimated  that  nnder  stat  11  Geo.  4  &  1  Will.  4,  c  70,  s.  9,  a  sentence 
pronounced  bj  the  judge  at  Nisi  Prios  that  defendant  be  imprisoned  ibr  a  term  com- 
mencing finxn  the  time  when  he  should  be  actually  taken  into  custody  is  correct. 

(l)  Objections  were  made  by  Mr.  Peacock  to  the  other  counts,  but  the  court  thought  them 
clearly  good. 

(m)  S  &  9  Viet  c.  68,  s.  3,  but  it  does  not  affect  the  point  made  by  Mr  Peaoock. 
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COURT  OF  CRIMINAL  APPEAL. 

June  20,  1851. 

(Before  Pollock,  C.  B,,  Parke,  B.,  Patteson,  J.,  Wight- 
man,  J.,  and  Martin,  B.) 

Reg.  v.  Mary  Hogan.  (a) 

Indictment — Desertion  of  illegitimate  child — Intent  to  burthen  parish. 

An  indictment  charged  that  Mary  Hogan^  intending  to  injure  the  inhabi- 
tants of  the  parish  of  J?.,  and  unjustly  to  burthen  them  with  the  main- 
tenance of  her  bastardy  of  very  tender  age  and  unable  to  take  care  of 
herself  unlawfully  did  desert  the  said  bastard  child  in  the  said  parish, 
without  having  provided  any  means  for  the  support  of  the  said  chUdy 
the  said  child  not  being  settled  in  the  said  parish  B.,  as  the  said  M.  H. 
well  knew,  to  the  damage  of  the  inhabitants,  SfC, 

Held  bad,  for  want  of  averments,  either  that  the  health  oj  the  child  was 
infured,  or  that  the  defendant  had  the  means  of  supporting  it. 

'T^HE  following  case  was  reserved  by  Martin,  B. 

case. 

At  the  last  Somerset  Assizes,  held  at  Taunton,  before  me,  Mary 
Hogan  pleaded  guilty  to  the  two  following  counts  of  an  indictment. 
There  were  other  counts  on  which  no  evidence  was  offered,  and  an 
acquittal  was  taken.  '^Tbe  jurors  aforesaid^  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Maiy  Hogan  being  an 
evil-disposed  person,  and  contriving  and  intending  to  injure  the 
inhabitants  of  the  parish  of  BathwicKe,  in  the  county  of  Somerset, 
and  unjustly  to  burthen  them  with  the  maintenance  of  a  certain 
female  bastard  child,  born  of  the  body  of  her  the  said  Mary 
Hogan,  of  very  tender  age,  to  wit,  of  the  age  of  four  days,  and 
not  then  named,  and  unable  to  move  or  waSc,  or  take  care  and 
provide  for  herself,  or  to  make  known  her  wants,  on  the  said  18th 
day  of  January,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawiully  and  injuriously  did  abandon  and  desert  the  said  female 
bastard  child,  in  the  said  parish  of  Bathwicke,  without  having 
provided  any  means  whatsoever  for  the  support  of  the  said  child^ 
the  said  child  not  bein^  then  and  there  settled  in  the  parish  of 
Bathwicke,  as  the  said  Mary  Hogan  then  and  there  well  Knew,  to 
the  great  damage  of  the  inhabitants  of  the  said  parish  of  Bath- 
wicke, and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

And  the  jurors,  upon  their  oath  aforesaid,  do  further  present 

(a)  Beported  by  A.  Bittlestov,  Esq.,  Bamster-at-Lnw. 


u 


256  CRIMINAL   LAW    CASES. 

Bbo.        that  the  said  Mary  Hogan,   being  an  evil-disposed  person,  and 
HooAH       contriving  and  intending  to  injure  Charles  Millsone,  Joseph  Lans* 

'      down,  Joseph  Fusanna,  and  Thomas  Holt  Oliver,  then  and  there 

1851.  being  the  overseers  of  the  poor  of  the  said  parish  of  Bathwieke, 
/fldVctoiaa—  *°^  unjustly  to  burthen  them  with  the  maintenance  of  a  certain 
De$ertum  of  female  bastard  child,  bom  of  the  body  of  the  said  Mary  Hogan,  of 
chiUL  very  tender  age,  to  wit,  of  the  age  of  four  days,  and  not  then 
named,  and  unable  to  move  or  walE,  or  take  care  and  provide  for 
herself,  or  to  make  known  her  wants,  on  the  said  18th  day  of 
January,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawmlly 
and  injuriously  did  abandon  and  desert  the  said  feinale  bastard 
child  in  the  parish  of  Bathwicke,  without  having  provided  any 
means  whatsoever  for  the  support  of  the  said  child,  the  said  child 
not  being  then  and  there  settled  in  the  said  parish  of  Bathwicke, 
as  the  said  Mary  Hogan  then  and  there  well  knew,  to  the  great 
damage  of  the  said  Charles  Millsone,  Joseph  Lansdown,  Joseph 
Fusanna,  and  Thomas  Holt  Oliver,  then  and  there  being  such  over- 
seers aforesaid,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

'*  The  counsel  for  the  prisoner  moved  in  arrest  of  judgment,  on 
the  ground  that  the  two  counts  disclosed  no  offence* 

'^1  respited  the  judgment  and  discharged  the  prisoner  on  her 
own  recognizance  to  appear  and  receive  judgment  at  the  next 
assizes,  reserving  the  case  for  the  opinion  of  Her  Majesty's  judges 
pursuant  to  the  statute.     I  accordingly  request  their  opinion.'* 

Phinn  for  the  prosecution. — There  is  no  distinction  in  substance 
between  the  two  counts ;  and  the  indictment  has  been  preferred 
not  so  much  for  the  purpose  of  punishing  this  defendant,  as  for 
the  purpose  of  bringing  the  state  of  the  law  under  the  notice  of 
the  judges  of  the  legislature.     The  stat.  5  Geo.  4,  c.  83,  s.  4^  had 

Srovided  a  remedy  in  the  case  of  the  desertion  of  legitimate  chil- 
ren,  by  enacting,  that  every  person  running  and  leaving  his  or 
her  &mily  chargeable,  or  whereby  it  shall  become  chargeable  to 
any  parish^  shall  be  deemed  a  rogue  and  vagabond,  and  liable  to  be 
impnsoned  with  hard  labour  for  three  months ;  but  upon  the  con- 
struction of  that  statute  Mr.  Justice  Wightman,  in  jR.  v.  Maude  (1 1 
L.  J.  120,  M.  C.  ;  6  Jur.  646 ;  2  Dowl.  N.  S.  58),  held  that  that 
statute  applied  to  legitimate  children  only,  and  refused  to  grant  a  man- 
damus requiring  justices  to  hear  and  determine  a  complaint  against 
a  single  woman^  who  had  deserted  her  bastard  child  and  left  it 
chargeable  to  the  parisL  The  question  therefore  is,  whether  this 
is  not  an  offence  at  common  law.  In  jR.  v.  Renshaw  (2  Cox  C.  C. 
285),  the  indictment  was  similar  to  the  present;  but  tne  defendant 
was  acquitted  on  the  ground  that  the  evidence  did  not  prove  an 
intention  to  burthen  the  parish,  {b)     R,  v.  Wame  (1  Stra.  644),  is 

(6)  R,  V.  Renshaw:  Parke,  B.,  in  SDmming  up,  sud: — ''The  prisoner  is  charged  with  mis- 
demeanor in  an  indictment  containing  seyeral  counts,  I  think  that  upon  the  evidence  jon  maj 
as  well  confine  yonr  contention  to  the  first,  which  charges  an  abandonment  of  the  child  without 
sufficient  food  or  clothing,  and  with  an  intention  that  the  child  might  die,  In  law  evwy- 
bod7  is  presumed  to  intcoid  that  which  is  the  nataral  couequenoe  of  lus  actions.    If  here  the 
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very  shortly  reported  thus:  ^'Indictment  for  taking  a  bastard 
child  born  out  of  the  parish  of  A.  and  bringing  it  into  that  parish^ 
and  there  keeping  it  privately  without  notice  to  the  churchwar- 
densy  and  with  intent  to  charge  the  parish.  The  court  quashed  the 
indictment,  because  it  appeared  the  parish  could  not  be  bur* 
thened,  the  bastard  being  bom  out  of  the  parish  of  A."  The 
reason  for  that  decision  is  certainly  not  a  very  good  one ;  because, 
no  doubt,  the  parish  might  be  burthened  with  the  maintenance  of 
the  child  as  casual  poor.  [Patteson,  J. — Yes ;  the  parish  might 
have  been  burthened  ad  interim  at  all  events.]  R.  v.  Cooper 
(1  Den.  460),  is  the  only  remaining  case  on  the  subject.  There  the 
indictment  charged  A.  with  unlawfully  leaving  a  child,  a  month 
old,  of  which  she  had  the  care,  in  a  highway  in  the  parish  of  B« 
with  intent  to  burthen  the  said  parish  with  the  maintenance  of  the 
said  child,  and  it  was  held  bad  because  it  did  not  allege  either  that 
the  child  was  not  settled  in  the  parish,  or  that  it  had  sustained  any 
injury.  Of  the  defects  there  pointed  out,  the  former  was  supplied 
in  this  case  but  not  the  latter.  There  are,  however,  some  ancient 
precedents  very  nearly  the  same  as  this.  In  2  Chitty's  Crim. 
Law,  700,  there  is  a  form  of  indictment  for  misdemeanor  at  com- 
mon law  in  lodging  an  inmate  who  was  delivered  of  a  bastard 
child,  which  became  chargeable  to  the  liberty ;  and  in  4  Went.  353, 
another  form  for  bringing  a  person  into  a  parish,  in  which  he  had 
no  settlement,  and  in  which  ne  soon  afterwards  died,  whereby  the 

Earish  was  put  to  expense.  It  was  said  that  there  ought  to  have 
een  an  averment  that  the  defendant  had  the  means  of  supporting 
her  child,  but  the  offence  does  not  depend  upon  that.  The  aban- 
donment of  the  child  with  intent  to  burthen  the  parish  is  the 
gravamen  of  the  offence. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  jB. — ^We  are  all  of  opinion  that  this  indictment 
cannot  be  sustained.  No  doubt,  to  neglect  a  child  so  as  to  injure 
its  health  is  an  offence  in  the  person  whose  duty  it  is  to  take  care 
of  it ;  but  here  there  is  no  allegation  of  any  injury  to  the  child, 
nor  that  the  mother  had  the  means  of  suppprting  it.  As  to  the 
supposed  injury  to  the  parish,  we  are  not  disposed  to  go  beyond 
the  authorities,  and  there  is  no  authority  for  saying  that  any 
person  is  indictable  who  occasions  loss  to  a  parish  by  throwing 

child  had  died,  its  death  being  the  natnral  consequence  of  its  exposare,  then  the  prisoner,  if 
guilty  of  so  exposing  it,  would  ha^e  been  guilty  of  murder.  With  regard  to  the  second  count 
of  the  indictment,  it  is  suggested  to  me,  upon  the  authority  of  certain  precedents,  that  the 
offence  charged  in  it  is  indictable.  It  will  be  unnecessary  to  consider  whether  that  be  so, 
because,  upon  the  eyidence  there  is  nothing  to  support  the  count.  There  is  no  ground  for  im- 
puting any  intention  to  burthen  the  parish.  Had  there  been  such  an  intention,  the  child  would 
baye  been  placed  in  a  position  where  it  was  likely  to  come  to  the  knowledge  of  the  overseers  or 
other  parish  officers.  At  all  events,  the  natural  course  in  order  to  throw  such  a  burthen  upon 
a  parish  would  be,  to  place  the  infant  in  some  public  spot  where  it  might  easily  be  found,  not 
in  a  retired  place  where  it  was  likely  to  escape  observation.  There  were  no  marks  of  violence 
on  the  child,  and  it  does  not  appear  in  the  result  that  the  child  actually  experienced  any  injury 
or  Inconvenience,  as  it  was  providentially  foimd  soon  after  it  was  exposed;  and  therefore 
alUiongh  it  is  said  in  some  of  the  books  that  an  exposure  to  the  inclemency  of  the  weather 
may  amount  to  an  assault,  yet  if  that  be  so  at  all,  it  can  only  be  when  the  person  exposed 
suffen  a  hurt  or  injury  of  some  Idnd  or  other  from  the  exposure." 
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upon  it  the  maintenance  of  a  child  as  casual  poor.  It  is  quite 
consistent  with  every  allegation  in  this  indictment,  that  the  mother^ 
being  unable  to  maintain  the  child,  left  it  for  a  moment,  so  that  it 
might  fall  into  the  hands  of  those  who  could,  and  were  bound  to^ 
take  care  of  it. 

Pabke,  B. — I  am  entirely  of  the -same  opinion.  Irrespectively 
of  the  intention  to  burthen  the  parish,  it  is  quite  clear  that  the 
mere  act  of  deserting  a  child  unable  to  take  care  of  itself  is  not  an 
indictable  offence,  unless  it  be  followed  by  some  injury  to  the 
health  of  the  child.  Then,  as  to  the  intention  to  burthen  the 
parish,  the  indictment  is  defective,  because  there  is  no  averment 
that  the  mother  had  any  means  of  supplying  it  with  nourishment ; 
and  if  she  was  unable  to  carry  it  to  its  place  of  settlement,  as 
might  well  be,  it  would  be  quite  consistent  with  her  duty  to  leave 
it  to  be  maintained  by  the  parish  as  casual  poor ;  and  any  allega* 
tion  in  the  indictment  is  consistent  with  such  a  state  of  facts. 

Patteson,  J. — Mr.  Phinn  puts  the  case  upon  the  abandonment 
of  the  child ;  but  what  can  that  signify  to  tbe  parish  ?  If  the 
mother  had  not  the  means  of  supporting  it,  the  parish  must  have 
maintained  it  as  casual  poor  for  the  time,  whether  it  was  aban- 
doned or  not. 

WiGHTMAN,  J.,  and  Martin,  B.,  concurred. 

Parke,  B.,  observed,  that  the  statute  11  &  12  Vict,  c  78,  s.  1, 
does  not  authorize  the  judge  to  discharge  the  prisoner  on  his  or 
her  own  recognizance  alone.  One  or  two  sufficient  sureties  ought 
to  be  required.  Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Coleridge,  J., 

Platt,  B.,  and  Talfourd,  J.) 

Reg.  v.  Samuel  Hill,  (a) 

Evidence — Lunatic — Monomania. 

A  lunatic  is  admissible  as  a  itoitness  if  he  have  sufficient  understanding 
to  apprehend  the  obligation  of  an  oath  and  to  be  capable  of  giving  a 
correct  account  of  the  matters  which  he  has  seen  or  heard  in  reference 
to  the  question  at  issue. 

Whether  he  have  such  sufficient  understanding  is  a  question  to  be  determined 
by  the  judge  at  the  trials  upon  examination  of  the  lunatic  himself,  and 
any  competent  witnesses  who  can  speak  to  the  nature  and  extent  of  his 
insanity, 

IN  this  case  the  prisoner  had  been  tried  before  Coleridge,  J., 
at  the  February  Session  of  the  Central  Criminal  Court,  and 
conyicted  of  the  manslaughter  of  Moses  James  Barnes,  subject  to 
the  opinion  of  the  judges  upon  a  point  reserved  at  the  trial  The 
case  was  thus  stated  by  the  learned  judge : — 

CASE. 

This  prisoner  was  tried  before  me,  assisted  by  my  brother 
Cresswell,  at  the  last  February  Sittings  of  the  Central  Criminal 
Court,  for  the  manslaughter  of  Moses  James  Barnes.  He  was 
conyicted,  but  a  question  was  reserved  for  the  opinion  of  the  Court 
of  Appeal  as  to  the  propriety  of  having  admitted  a  witness  of  the 
name  of  Richard  Donelly  on  the  part  of  the  prosecution. 

The  deceased  and  the  witness  were  both  lunatic  patients  in 
Mr.  Armstrong's  Asylum,  at  Camberwell,  at  the  time  of  the 
supposed  injury,  and  they  were  at  that  time  placed  in  a  ward 
caUed  the  infirmary.  It  appeared  that  a  single  sane  attendant 
(the  prisoner)  had  the  charge  of  this  ward,  in  which  as  many  as 
nine  patients  slept,  and  that  he  was  assisted  by  three  of  the 
patients,  of  whom  the  witness  Donelly  was  one. 

It  was  opened  for  the  prosecution  that  the  witness  Donelly  was 
to  be  callea ;  and  therefore  on  both  sides  some  evidence  was  gone 
into  in  the  course  of  the  case,  and  before  he  was  called,  in  order  to 
found  and  to  meet  the  objection  to  his  competency.  Muncaster, 
who  had  been  an  attendant  in  charge  of  the  infirmary  ward  before 
the  prisoner,  stated  thus : — "  Donelly  labours  under  the  delusion 

(a)  Bqwrted  by  P.  Parnell,  Esq.,  6arrist«r-at-Law. 
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Rbo.  that  he  has  a  number  of  spirits  about  him,  which  are  continually 
talking  to  him ;  that  is  his  only  delusion ;  he  has  never  been  free 
from  it,  to  my  knowledge,  since  I  have  known  him."     Joseph 

1851.        Stuart  Burton,  the  medical  superintendent,  stated  the  same,  but 

7~  added,  *'  I  believe  him  to  be  quite  capable  of  pving  an  account 
Lmatic  ^^  ^^7  transaction  that  happened  before  his  eyes.  I  nave  alwavs 
found  him  so ;  it  is  solely  with  reference  to  the  delusion  about  the 
spirits  that  I  attribute  to  him  being  a  lunatic  When  I  have  had 
conversation  with  him  on  ordinary  subjects,  I  have  found  him 
perfectly  rational ;  but  for  his  delusion  I  have  seen  nothing  in  his 
conduct  or  demeanour  in  answering  questions  otherwise  than  the 
demeanour  of  a  sane  man." 

James  Hill,  a  Doctor  in  Medicine,  who  had  been  formerly 
medical  superintendent  at  the  same  asylum,  stated — ^^  The  memory 
of  an  insane  man  is  not  necessarily  affected ;  it  frequently  is, 
but  frequently  is  not  I  have  seen  Dr.  Haslam's  work.  I 
do  not  agree  with  his  remark  that  memory  appears  to  be  per- 
fectly defective  in  all  cases  of  insanity;  certainly  not,  it  may 
probably  be  so  in  the  generality  of  cases.  Madness  is  commonly 
accompanied  bv  a  great  deal  of  excitability  of  the  brain ;  but  in 
some  cases  it  is  not.  It  is  very  often  accompanied  by  physical 
irritation  of  the  brain.  That  is  one  of  the  most  common  causes  of 
madness,  either  primarilv  or  secondarily.  In  certain  cases  of  acute 
madness,  the  ideas  in  the  mind  of  a  madman  succeed  each  other 
more  rapidly  than  in  the  mind  of  a  sane  man,  and  in  a  more  con- 

^"^  iused  manner ;  that  is,  where  there  is  actual  irritation  of  the  brain* 
It  is  quite  possible  for  a  man  to  entertain  a  delusion  on  one  subject 
without  its  affecting  his  mind  generally  on  other  subjects.  In 
most  cases  where  a  delusion  prevails,  and  the  man  is  mad,  the  rest 
of  his  mind  is  affected  to  some  extent.  I  agree  with  Dr.  Pritchard 
that,  in  monomania,  the  mind  is  unsound;  but  unsound  on  one 
point  only.  There  is  no  doubt,  however,  that  all  the  mental 
laculties  are  more  or  less  affected ;  but  the  affection  is  more 
strongly  manifested  in  some  than  in  others.  It  is  difficult  to 
ascertain,  without  strict  inquiry,  the  extent  of  a  madman's 
delusions;  they  have  sometimes  the  power  of  concealing  their 
delusions  even  from  their  medical  attendants,  especially  after 
having  been  frequently  conversed  with  about  ihe  delusion,  and 
knowing  that  the  delusions  are  the  cause  of  their  detention ;  but  it 
is  unfrequent.  It  is  a  doubtful  point  whether  what  they  say  is 
not  for  a  particular  purpose;  for  instance,  to  obtain  liberty.  If  a 
madman  has  an  object  to  answer,  he  is  sometimes  capable  of  con- 
cealing his  delusions.  I  have  known  it,  but  not  as  a  general  rule. 
They  are,  probably,  capable  of  a  good  deal  of  dissimulation ;  many 
are,  I  know,  but  many  do  not  exhibit  that  tendency.  It  is  common 
for  a  certain  class  of  madmen  to  exhibit  a  great  deal  of  cunning. 
Donelly  labours  under  a  delusion  with  respect  to  spirits.  He  is, 
in  the  strict  sense  of  the  word,  a  lunatic ;  inasmuch  as  he  labours 
under  a  delusion;  he  is  not  excitable  by  any  means.  I  have 
known  instances  of  lunatics  concealing  their  delusions ;  but  in  all 
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these  cases  there  is  an  evident  and  apparent  motive.      I  have       Bbo. 

known  decided  lunatics  (not  monomaniacs;  in  what  are  called  lucid 

intervals,  capable  of  going  about  and  managing  their  own  affairs ; 

in  ordinary  cases  there  is  no  particular  difference  between  a        issi. 

monomaniac,  apart  from  his   particular  delusion,  and  an  insane    p^^jTZL 

person  in  a  lucid  interval     In  the  instance  of  a  monomaniac,  you      /junaHoT 

produce  the  insanity  the  moment  you  touch  the  particular  chord ; 

it  is  possible  that  you  might  revive  insanity  in  a  madman  during  a 

lucid  interval  by  touching  on  the  same  subject,  if  it  is  but  recent. 

I  always  found  Donelly  perfectly  rational  except  on  the  subject  of 

his  particular  delusion." 

I)onelly  was  then  called^  and,  before  being  sworn,  was  examined 
by  the  prisoner's  counseL  He  said,  ^'  I  am  fully  aware  I  have  a 
spirit,  and  20,000  of  them ;  they  are  not  all  mine.  I  must  inquire. 
I  can  where  I  am.  I  know  which  are  mine.  Those  that  ascend 
irom  my  stomach  and  my  head,  and  also  those  in  my  ears.  I  don't 
know  how  many  they  are.  The  flesh  creates  spirits  by  the  palpita- 
tion of  the  nerves  and  the  rheumatics ;  all  are  now  in  my  body 
and  round  my  head ;  they  speak  to  me  incessantly,  particularly  at 
night  That  spirits  are  immortal  I  am  taught  by  my  religion  from 
my  childhood.  No  matter  how  faith  goes,  all  live  after  my  death, 
those  that  belong  to  me  and  those  that  do  not.  Satan  lives  after 
my  death  and  so  does  the  living  God.*'  After  more  of  this  kind 
he  added,  '^  they  speak  to  me  instantly ;  they  are  speakinff  to  me 
now ;  they  are  not  separate  from  me ;  they  are  rouna  me  speaking 
to  me  now;  but  I  can't  be  a  spirit,  for  I  am  flesh  and  bloo£  ^^*^ 
They  can  go  in  and  out  through  walls  and  places  which  I  cannot.  I 
go  to  the  grave ;  they  live  hereafter ;  I  do  not,  unless,  indeed,  I've 
a  gift  different  from  my  father  and  mother  that  I  don't  know.  After 
death  my  spirit  will  ascend  to  Heaven  or  remain  in  Purgatory. 
I  can  prove  Purgatory.  I  am  a  Roman  Catholic.  I  attended 
Moorfields,  Chelsea  chapel,  and  many  other  chapels  round 
London.  I  believe  Purgatory ;  I  am  taught  that  in  my  childhood 
and  infancy.  I  know  what  it  is  to  take  an  oath.  My  catechism 
taught  me  from  my  infancy,  tells  me  when  it  is  lawful  to  swear; 
it  is  when  God's  honour,  our  own  or  our  neighbour's  good  require 
it  When  man  swears  he  does  it  in  justifying  his  neighbour  on  a 
prayer  book  or  obligation.  My  ability  evades  me  while  I  am 
speaking,  for  the  spirit  ascends  to  my  head.  When  I  swear  I 
appeal  to  the  Almignty.  It  is  perjury,  the  breaking  of  a  lawful 
oath  or  taking  an  unlawful  one ;  he  that  does  it  will  go  to  hell  for 
all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  collected  and  rational 
account  of  a  transaction  which  he  reported  himself  to  have  wit- 
nessed. He  was  in  some  doubt  as  to  the  day  of  the  week  on  which 
it  took  place,  and  on  cross-examination  said,  *^  These  creatures 
insist  upon  it  it  was  Tuesday  night,  and  I  think  it  was  Monday," 
whereupon  he  was  asked,  '^Is  what  you  have  told  us  what  the 
spirits  told  you,  or  what  you  recollected  without  the  spirits/'  and 
he  said,  '*  No ;  the  spirits  assist  me  in  speaking  of  the  date.    I 
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thought  it  was  Monday^  and  they  told  me  It  was  Christmas  Eve, 
Tuesday ;  but  I  was  an  eye-witness,  an  ocular  witness  to  the  fall 
to  the  ground. 

The  question  for  the  opinion  of  the  court  is,  whether  this 
witness  was  competent.  Sentence  has  not  been  passed,  but  is 
postponed  until  this  question  has  been  decided,  and  the  prisoner 
rem^^ins  in  custody.  J.  T.  Coleridge. 

April  25,  1851. 

Collier,  for  the  prisoner. — 1.  Donelly  was,  both  at  the  time  of 
the  occurrence  to  which  he  spoke,  and  at  the  trial,  nan  compos 
mentis  in  the  legal,  medical,  and  ordinary  sense  of  the  term.  He 
was  a  pauper  inmate  of  a  lunatic  asylum,  into  which  he  could  not 
have  been  legally  admitted  without  two  medical  certificates  of  his 
being  "  insane,"  and  a  **  fit  person  to  be  confined,"  together  with 
an  order  of  justices  adjudicating  these  facts,  and  if  he  had  been 
restored  to  reason  he  must  have  been  discharged  (see  stats.  8  &  9 
Vict.  c.  100,  ss.  45,  76,  and  8  &  9  Vict  c.  126,  s.  51.)  He  was 
declared,  by  one  of  the  medical  witnesses,  to  be  **  in  the  strict 
sense  of  the  term  a  lunatic,"  labouring  under  an  insane  delusion, 
from  which  he  was  never  free,  and  exhibited  the  characteristic 
symptoms  of  insanity  which  are  said  to  be  ^^  a  confirmed  belief  in 
^n  assmned  idea  upon  which  the  patient  is  always  acting,  without 
any  apparent  boddy  disease,  to  the  truth  of  which  ne  would 
pertinaciously  adhere  in  opposition  to  the  plainest  evidence  of  its 
fsdsity."  (Willis  on  Mental  Derangement,  pp.  20,  21.)  In  Dew 
V.  Clarke  (3  Add.  90),  Sir  John  Nicnoll  says,  **  The  true  criterion 
of  the  absence  or  presence  of  insanity  I'taJce  to  be,  the  absence 
or  presence  of  what,  used  in  a  certain  sense  of  it,  is  comprisable  in 
in  a  single  term — ^namely,  delusion.  Wherever  the  patient  once 
conceives  something  extrava^nt  to  exist,  which  has  still  no 
existence  whatever  but  in  his  own  heated  imagination;  and 
wherever,  at  the  same  time,  having  so  conceived,  he  is  incapable 
of  being,  or  at  least  of  being  reasoned  out  of  tiiat  conception ; 
such  a  patient  is  said  to  be  under  a  delusion  in  a  particular,  half- 
technical  sense  of  the  term;  and  the  absence  or  presence  of 
delusion,  so  understood,  forms,  in  my  judgment,  the  true  and  onlv 
test  or  criterion  of  absent  or  present  insanity.  In  short,  I  look 
upon  delusion,  in  this  sense  of  it,  and  insanity,  to  be  almost,  if  not 
altogether,  convertible  terms ;  so  that  a  patient  under  a  delusion, 
BO  understood,  on  any  subject  or  subjects,  in  any  degree,  is  for 
that  reason  essentially  mad  or  insane  on  such  subject  or  subjects, 
in  that  degree."  The  same  view  is  adopted  by  Lord  Lyndhurst 
in  the  same  case,  in  5  Buss.  166,  168;  by  Dr.  Guy,  in  his 
'^  Medical  Jurisprudence ; "  and  in  *^  Taylor's  Medical  Juris- 
prudence," (1st  edition,  627),  where  it  is  said,  **  In  monomania, 
the  mind  is  unsound ;  not  unsound  in  one  point  only,  and  sound 
in  all  other  respects ;  but  this  unsoundness  manifests  itself  prin- 
cipall;^  with  reference  to  some  particular  object  or  person."  There 
may,  indeed,  be  delusions  of  tne  senses  without  insanity ;   but  if 
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^the  patient  is  aware  of  the  delusion,  or  capable  of  being  persuaded        Bbo. 
of  it,  he  is  not  mad.     Nor  is  mere  false  reasoning  necessarily  a  ^* 

proof  of  madness.     Locke  says,  that  madmen  generally  reason  ""^^ 

correctly,  but  their  premises  are  false.  An  insane  delusion  is  a  issi. 
false  impression  concerning  some  matter  of  fact,  which  is  con-  rr~~ 
Btantly  present  to  the  mind,  and  out  of  which  it  is  impossible  to  LmaticT 
reason  me  patient.  Nor  was  Donelly,  at  the  time  of  the  occur- 
rence, or  at  the  trial,  in  a  lucid  interval.  He  was,  in  point  of 
fact,  a  lunatic,  without  lucid  intervals^  for  a  lucid  interval  is  a 
space  of  time  ^^  in  which  no  symptom  of  delusion  can  be  called 
forth"  {Wheeler  v.  Alderson,  3  Hagg.  Ec.  Rep.  599,  per  Sir  John 
NichoU) ;  and  Donelly  never  ceased  to  be  under  the  influence  of 
his  delusion.  (See  also  ^^  Haslam  on  Madness,"  46,  47.)  2.  The 
authorities  are  uniform,  that^  as  a  general  proposition,  a  person 
Tion  compos  mentis  cannot  be  examined  as  a  witness,  and  no  quali- 
fication is  engrafted  upon  this  proposition  by  any  text-writer.  In 
Comyn's  Digest  "  Testmoigne,"  A.  1,  "  Who  shall  not  be  a 
witness,"  four  heads  are  enumerated.  1.  Non  compos,  2.  InfideL 
3.  Person  convicted  of  treason  or  felony.  4.  Any  infamous  person. 
To  these,  interested  witnesses  might  have  been  added,  but  all  the 
heads  of  objection  are  resolvable  into  two.  1.  That  the  witness 
does  not  know  the  truth.  2.  That  he  cannot  be  depended  upon 
to  tell  it.  A  person  non  compos  is  included  under  the  first  head, 
and  it  is  said  in  Comyn,  ^^  A  man  of  non-sane  memory  shall  not 
be  allowed  as  a  witness,  as  an  idiot,  a  lunatic  during  his  lunacy ; 
so  one  within  age  of  discretion;  so  an  infant  who  does  not  know  Collier  for  the 
the  nature  of  an  oath ;  but  a  lunatic  may  be  a  witness  in  lucidis  P"*"*®*"' 
i/UervaUis,  [Aldebsok,  B. — Is  not  the  test  of  a  lunatic's  compe- 
tency the  same  as  that  of  a  child,  viz.,  whether  or  not  he  under- 
stands the  nature  of  an  oath?]  That  test  does  not  apply  to  a 
lunatic,  for  reli^ous  sentiment  is  compatible  with  the  most  morbid 
imaginations.  In  the  authority  cited,  the  want  of  knowledge  of 
the  nature  of  an  oath  is  the  limit  imposed  upon  the  general  rule 
of  a  child's  inadmissibility,  but  there  is  no  such  limitation  to  the 
general  proposition,  ^^  a  lunatic  is  inadmissible."  The  test  is  used 
with  reference  to  a  child,  because  it  may  fairly  be  assumed,  that 
when  the  intellect  of  a  child  is  sufficiently  developed  to  apprehend 
abstract  ideas,  such  as  those  of  right  and  wrong,  the  existence  of 
a  Grod  and  an  unseen  world,  his  perceptions  are  sufficiently  accu- 
rate, and  his  memory  sufficiently  retentive  to  enable  him  to  know 
the  truth  respecting  matters  which  he  has  seen  or  heard ;  nor  is 
there  reason  for  supposing  him  less  capable  of  ^ving  evidence  on 
one  subject  than  on  another;  a  child  whose  intellect  is  so  far 
developed  is  therefore  reasonably  considered  compos  mentis;  but 
the  lunatic  is  confessedly  non  compos  on  one  subject,  if  not  more, 
his  perceptions  or  imagination  being  false ;  he  therefore,  on  one 
subject  at  least,  cannot  know  the  truth.  The  same  principle  of 
exclusion  of  a  lunatic  from  giving  evidence,  viz.,  want  of  discern- 
ment to  know  the  truth,  is  adopted  in  Co.  Litt.  6  b.  247  a.,  and 
BuUer's  N.  P.  232,  233.     No  case  is  reported  in  which  it  has  been 
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expre^Ij  decided  that  a  lanatic  is  not  admissible,  but  there  are 
several  in  which  this  has  been  assumed  to  be  a  settled  maxim  of  law* 
In  several  cases  a  lunatic,  for  the  purposes  of  testimony,  has  been 
spoken  of  and  treated  as  though  he  were  dead :  (JR.  v.  Briswett, 
3  T.  R.  707 ;  Currie  v.  Childy  3  Camp.  282 ;  Adams  v.  Ker,  1  B. 
&  P.  360;  Bennett  v.  Tat/lor ,  9  Ves.  381.)  The  same  law  is  laid 
down  with  equal  generality  by  Scotch  and  Irish  text  writers: 
(Alison's  Practice  of  the  Criminal  Law  of  Scotland,  p.  435, 
book  xiii.,  s.  395;  Gabbett's  Criminal  Law,  vol.  2,  p.  473, 
book  ii.,  c.  14 ;  Of  the  Evidence,  tit.  1,  "  Incompetency  arising 
from  want  of  understanding,^)  The  same  rule  prevails  in  both  the 
civil  and  the  canon  law :  (Mascardus  de  Probationibus  Conclusio, 
828,  p.  373;  Grotius  de  Jure  Belli  ac  Pacis,  lib.  2,  c.  13,  s.  2.) 
The  general  proposition,  that  a  person  non  compos  mentis  is  inad- 
missible as  a  witness,  is  not  in  anyway  qualified  by  any  reported  case. 
Parke,  B.,has  indeed  referred  the  court  to  a  case  {Morley^s  case)  in 
which  he  admitted  as  a  witness  a  person  who  was  proved  to  be,  to 
a  certain  extent,  insane,  and  on  referring  the  question  to  the  judges, 
they  were  of  opinion  that  the  witness  was  rightly  admitted.  That 
case,  however,  was  not  argued,  nor  was  any  judgment  pronounced. 
3.  It  would  be  inconvenient,  as  well  upon  grounds  of  public 
policy  as  upon  other  grounds,  to  introduce  a  modification  of  the 
general  rule.  Unquestionably,  the  generality  of  the  rule,  which 
exempts  a  lunatic  from  responsibility  for  criminal  acts,  has  been 
modified,  and  the  question  in  each  case  has  been  said  to  be,  whether 
Collier  for  the  or  not  he  was  able  to  distinccuish  right  from  wronff,  with  reference 
*^    '  to  the  criminal  act.     But  the  exemption  from  responsibility  for 

crimes  is  founded  upon  a  sense  of  the  injustice  of  punishing  a  person 
for  doing  that  which  he  does  not  know  to  be  wrong ;  a  totally 
different  foundation  from  that  of  the  rule  which  excludes  a  lunatic 
from  being  a  witness :  an  exception  to  the  one  is  not  therefore 
necessarily  an  exception  to  the  other :  (see  J)€W  v.  Clarke, 
3  Add.  90.)  It  has  been  laid  down  generally,  that  a  lunatic  is 
incapable  of  filling  any  ofiSce,  of  being  a  member  of  Parliament, 
trustee,  executor,  &c. ;  and  his  liability  on  contracts  has  been 
limited  to  those  which  relate  to  necessaries  supplied  to  himself, 
contracts  which  must  invariably  be  for  his  benefit.  It  cannot  be 
laid  down  that  all  lunatics  are  admissible  as  witnesses,  and  yet,  if 
any  are  admitted,  it  will  be  of  the  utmost  difiSculty  to  define  the 
limits  of  that  insanity  which  shall  exclude.  Whether  the  insanity 
extend  to  more  than  one  subject,  and  what  is  one  subject  can 
scarcely  ever  be  accurately  ascertained.  If  it  be  said  that  the  test 
should  be,  does  the  insane  delusion  relate  to  the  subject-matter  of 
the  trial?  it  will  be  found  that  that  test  is  wholly  inapplicable. 
The  judge  cannot  know  what  enquiries  may  become  material  in  the 
course  of  any  trial,  or  how  far  the  enquiries  made  may  affect  the 
mind  of  the  lunatic  Whether  or  not  a  witness's  mind  is  unsound, 
will  in  most  cases  be  ascertainable  with  no  great  difiSculty,  and  it 
is  more  convenient,  that  when  the  fact  of  lunacy  is  established  the 
enquiry  should  have  an  end,  than  that  the  judge  should  proceed 
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to  invest^te  whether  or  not  the  lunacy  is  likely  to  affect  some- 
thing  which  he  cannot  know,  viz.,  the  evidence  wnich  the  witness 
is  to  ^ve  at  the  trial.  Such  an  investigation  into  the  nature  and 
extent  of  the  mental  unsoundness,  must  always  be  a  task  of 
great  difficulty,  involving  a  necessarily  painful  examination  in 
public  of  the  lunatic  himself,  possibly  attended  with  the  consequences 
of  aggravating  his  malady,  and  always  unsatisfactory,  because  it  is 
impossible  to  test  his  insanity  with  reference  to  every  subject 
which  may  arise.  In  the  present  case  the  medical  evidence  clearly 
proved  the  lunacy  of  the  witness  before  he  was  called,  and  if  the 
rule  contended  for  had  been  adopted,  he  would  have  been 
spared  the  examination  upon  the  subject  of  his  delusions  to 
which  he  was  necessarily  subjected.  Again,  if  a  lunatic  witness 
be  examined,  and  his  credibility  left  to  the  jury,  it  must  be  per- 
mitted to  call  any  number  of  witnesses  to  prove  the  extent  of  his 
lunacy,  to  be  contradicted  possibly  by  witnesses  to  his  comparative 
sanity.  Juries  have  always  to  decide  upon  the  credibility  of  wit- 
but  their  decision  on  this  rests  on  the  demeanour  of  the 
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witnesses,  and  the  probability  of  the  facts  deposed  to;  nor  are 
witnesses  allowed  to  be  called  as  to  the  character,  habits,  or  modes 
of  thought  of  another  witness,  or  asked  a  question  as  to  his  credi- 
bility beyond  this,  ^^  whether  they  would  believe  him  upon  his  oath," 
whereas  a  conflict  of  witnesses  as  to  the  extent  and  nature  of  the 
insanity  of  another  witness,  would  involve  the  jury  in  a  complicated 
collateral  question,  often  most  difficult  to  determine.  4.  Liastly, 
assuming  that  the  generality  of  the  rule  should  be  qualified  in  any  coiiier  for  the 
cases,  the  present  case  does  not  fall  within  any  qualification  of  it.  prisoner. 
Here  the  lunatic  believed  himself,  at  the  time  of  the  trial,  and  fre- 
quently in  converse  with  spirits,  who  proceeded  from  his  stomach 
and  sat  in  his  ears,  while  he  was  occasionally  visited  by  the  spirit 
of  the  Queen,  and  of  Luther,  and  others*  These  spirits  spoke  to 
him  on  the  subject  of  the  trial  and  differed  from  him  as  to  tne  date 
of  the  injuries  inflicted  upon  Barnes;  a  fact  material  to  the 
inquiry,  because  part  of  the  evidence  against  the  prisoner  was,  that 
several  days  had  elapsed  between  the  conmiission  of  the  injuries 
and  his  communicating  them  to  the  medical  officer  of  the  asylum, 
during  which  it  was  assumed  that  he  must  have  become  cognizant 
of  them,  and  would  have  reported  them  if  he  had  not  been  the 
person  who  infficted  them.  Under  these  circumstances,  there 
would  be  no  probability  of  Donelly  being  convicted  of  perjury  if 
any  part  of  his  evidence  was  false,  and  althoueh  he  gave  answers 
indicating  some  notion  of  the  nature  of  an  oath  in  the  abstract,  he 
was  practically  not  subject  to  the  penalties  of  perjury — a  protection 
to  wnich  the  party  deposed  against  is  always  entitled.  It  is  sub- 
mitted, therefore,  upon  genend  principles,  as  well  as  upon  their 
application  to  the  particular  facts,  this  conviction  has  proceeded 
upon  improper  evidence. 

Sir  F.  Thesiger  (with  him  CZarA«<m  and  Bodkin),  for  the  Crown, 
Was  not  called  upon. 

LoBD  Campbell,  C.  J* — I  am  glad  this  case  has  been  reserved^ 
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for  the  matter  is  of  great  importance,  and  ought  to  be  decided. 
However,  after  a  very  learned  argument,  which  I  have  heard  with 
a  great  deal  of  pleasure,  I  entertain  no  doubt  that  the  rule  is  as 
was  laid  down  by  Parke,  B.,  in  the  unreported  case  that  has  been 
referred  to,  that  wherever  a  delusion  of  an  insane  character  exists 
in  any  person  who  is  called  as  a  witness,  it  is  for  the  judge  to 
determine  whether  the  person  so  called  has  a  sufBcient  sense  of 
religion  in  his  mind^  and  sufficient  understanding  of  the  nature  of 
an  oath,  for  the  jury  to  decide  what  amount  of  credit  they  will 
give  to  his  testimony.  Various  authorities  have  been  referred  to, 
which  lay  down  the  law,  that  a  person  non  compos  mentis  is  not 
an  admissible  witness.  But  in  what  sense  is  the  expression  non 
compos  mentis  employed  ?  K  a  person  be  so  to  such  an  extent  as 
not  to  understand  the  nature  of  an  oath,  he  is  not  admissible.  But 
a  person  subject  to  a  considerable  amount  of  insane  delusion,  may 
yet  be  under  the  sanction  of  an  oath,  and  capable  of  giving  very 
material  evidence  upon  the  subject-matter  under  consideration. 
The  just  investigation  of  the  truth  requires  such  a  course  as  has 
been  pointed  out  to  be  pursued,  and  in  the  peculiar  circumstances 
of  this  case,  I  should  have  adopted  the  course  which  was  taken  at 
the  trial.  Nothing  could  be  stronger  than  the  language  of  the 
medical  witnesses  in  this  case,  to  show  that  the  lunatic  might 
safely  be  admitted  as  a  witness.  It  has  been  contended,  that  the 
evidence  of  every  monomaniac  must  be  rejected.  But  that  rule 
would  be  found  at  times  very  inconvenient  for  the  innocent  as 
well  as  for  the  guilty.  The  proper  test  must  always  be,  does  the 
lunatic  understand  what  he  is  saying,  and  does  he  understand  the 
obligation  of  an  oath  ?  The  lunatic  may  be  examined  himself,  that 
his  state  of  mind  may  be  discovered,  and  witnesses  may  be  adduced 
to  show  in  what  state  of  sanity  or  insanity  he  actually  is ;  still,  if 
he  can  stand  the  test  proposed,  the  jury  must  determine  all  the 
rest  In  a  lunatic  asylum,  the  patients  are  often  the  only  witnesses 
to  outrages  upon  themselves  and  others,  and  there  would  be  im- 
punity for  offences  committed  in  such  places,  if  the  only  persons 
who  can  give  information  were  not  to  be  heard. 

Aldebson,  B. — I  quite  agree  that  it  is  for  the  judge  to  say 
whether  the  person  called  as  a  witness  understands  the  sanction  of 
an  oath,  and  for  the  jury  to  say  whether  they  believe  his  evidence. 
Here  the  account  of  the  lunatic  himself,  and  the  evidence  of  the 
medical  witnesses,  show  that  he  was  properly  received  as  a  witness. 

CoLEBiDGE,  J. — This  is  an  important  case.  We  have  been 
furnished,  during  the  argument,  with  rules  drawn  from  the  older 
authorities  against  the  admissibility  of  a  lunatic  witness,  which  are 
stated  without  any  qualification.  It  was  not  necessary  for  the 
decision  of  those  cases  that  the  rule  should  be  qualified,  and  in 
former  times  the  question  of  competency  was  considered  upon 
much  narrower  grounds  than  it  is  at  present.  The'  evidence  in  this 
case  left  the  matter  thus ;  there  was  a  disease  upon  the  mind  of 
the  witness,  operating  upon  particular  subjects,  of  which  the  trans- 
action of  which  he  came  to  speak  was  not  one.    He  was  perfectly 
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sane  upon  all  other  things  than  the  particular  subject  of  his        Reu. 
delusion.   As  far  as  memory  was  concerned^  he  was  in  the  poffltion        „*^- 

of  ordinary  persons^  and  upon  religious  matters  he  was  remarkably        

well  instructed,  so  as  to  understand  perfectly  the  nature  and  obli-        issi. 
pation  of  an  oath.     If  it  had  appeared,  upon  his  evidence,  that  his     p^Il 
impressions  of  external  objects  were  so  tainted  by  his  delusion  that      Lmuuic, 
they  could  not  be  acted  upon,  that  would  have  been  a  ground  for 
the  jury  to  reject  or  give  little  effect  to  his  evidence.     But  this 
was  a  matter  for  them  to  determine. 

Platt,  B.,  concurred. 

Talfoubd,  J. — If  the  proposition,  that  a  person  suffering 
under  an  insane  delusion  cannot  be  a  witness,  were  maintained  to 
the  fullest  extent,  every  man  subject  to  the  most  innocent  unreal 
fancy  would  be  excluded.  Martin  Luther  believed  that  he  had 
had  a  personal  conflict  with  the  devil ;  Dr.  Johnson  was  persuaded 
that  he  had  heard  his  mother  speak  to  him  after  death.  In  every 
case  the  judge  must  determine,  according  to  the  circumstances  and 
extent  of  the  delusion.  Unless  judgment  and  discrimination  be 
applied  to  each  particular  case,  there  may  be  the  most  disastrous 
consequences. 

Conviction  affirmed. 


f 
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HOME  CIRCUIT. 

Essex  Summer  Assizes,  1 85 1. 

(Before  Alderson,  B.) 

Anonymous,  (a) 

Criminal  Ojffences  Act — Practice. 

The  9th  section  of  Lord  CampbelTs  Criminal  Offences  Act,  14  Vict,  c.  19, 
prohibits  a  previous  conviction  being  given  in  evidencCy  or  stated  to  the 
jury^  until  after  a  verdict  of  guilty  of  the  subsequent  offence, 

Heldy  by  Alderson,  B.,  cfter  consultation  with  Jeryis,  C.  J.,  that  the 
old  practice  should  still  be  pursued^  of  calling  upon  the  prisoner  to 
plead  to  the  whole  charge  against  him^  including  the  previous  convic' 
tionSy  but  that  when  given  in  charge  to  the  jury,  that  portion  of  the 
indictment  alleging  a  former  conviction  should  be  omitted. 

THE  Clerk  of  Arraigns  called  the  attention  of  his  Lordship 
to  the  difficulty  which  had  arisen  under  Lord  Campbell's  new 
act,  creating  various  new  offences,  and  other  matters  relating  to 
criminals.  It  appears  that,  by  the  9th  section,  it  is  enacted  that, 
in  all  cases  where  a  previous  conviction  is  charged  in  the  indictment 
against  a  prisoner,  tnat  portion  of  the  indictment  is  not  to  be  read 
until  after  the  jury  shall  have  returned  a  verdict  of  guilty  against 
the  prisoner  upon  the  principal  charge.  The  officer  of  the  court 
suggested,  that  if  this  section  were  to  be  carried  out  strictly,  the 
fact  of  the  prisoner's  conviction  could  not  in  many  cases  be  le^ly 
brought  to  the  notice  of  the  court  at  all,  and  he  therefore  wished 
the  direction  of  his  Lordship  as  to  what  course  should  be  taken. 

Alderson,  B.,  after  consulting  the  Chief  Justice  in  the  other 
court,  said,  that  as  it  appeared  that,  if  the  strict  letter  of  the 
section  were  acted  up  to,  in  many  cases  the  prisoner  never  could  be 
given  in  charge  at  all  upon  a  previous  conviction,  and  as  this  was 
evidently  not  the  intention  of  the  Legislature,  they  were  of  opinion 
that  the  old  practice  should  be  pursued,  of  calling  upon  the  pri- 
soner to  plead  to  the  whole  of  tne  charges  against  him,  and  when 
he  was  given  in  charge  to  the  jurv,  that  portion  of  the  indictment 
alleging  a  former  conviction  should  be  omitted. 

(a)  Reported  by  E«  W.  Cox,  Esq.,  Bairiater-at-Law. 
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EXCHEQUER  CHAMBER. 

June  20,  1851. 

Lavey  r.  The  Queen,  (a) 

Perjury  committed  in  County  Court — Form  of  indictment — Averment  of 

jurisdiction — County  Court, 

An  indictment  for  perjury  averred  that  on,  ^.,  in  the  JVhitechapel 
County  Court  of  Middlesex^  holden  at  the  Court-house  in  Osborne- 
streetj  Whitechapelj  in  the  parish  of,  ^c,  in  the  County  of  Middlesex, 
before  J,  M.,  serjeant^at'law^  then  and  there  being  judge  of  the  said 
court,  a  certain  action  or  contract  then  pending  in  the  said  County 
Court  between  A,  L.,  suing  as  widow  and  executrix  of  H.  L*,  plaintiff, 
and  R.  H,  defendant,  came  on  to  be  tried,  and  was  then  in  due  form 
of  law  tried  and  heard  before  the  said  J,  M,,  ^,,  upon  which  trial  the 
scad  A.  L.,  S^c,  tendered  herself  as  a  witness  on  her  oum  behalf,  and 
was  duly  sworn,  Sfc,  before  the  said  J.  M.,  then  and  there  being  judge 
of  the  said  court  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath  to  her,  4rc. 

Held,  after  verdict  upon  writ  of  error,  1st,  that  the  court  was  sufficiently 
designated  as  a  court  held  under  stat,  9  ^  10  Vict,  c,  95 ;  and  2ndly, 
that  although  there  was  no  express  averment  that  the  oath  was 
administered  in  a  judicial  proceeding  over  which  the  court  had  juris- 
diction,  that  averment  was  by  necessary  intendment  involved  in  the 
allegation,  that  the  judge  had  sufficient  authority  to  administer  the 
said  oath, 

ERROR  from  the  Court  of  Queen's  Bench  upon  a  judgment  of 
imprisonment  passed  by  Lord  Campbell  at  Nisi  JPrius,  upon 
the  following  indictment^  which  had  been  removed  by  certiorari : 

Central  Criminal  Court  (to  wit.)— The  jurors  for  our  Lady  the 
Queen^  upon  their  oath  present,  that  heretofore  and  at  the  time  of 
the  committing  of  the  offence  hereinafter  mentioned  (to  wit),  on 
the  ninth  day  of  April,  in  the  year  of  our  Lord,  1850,  in  the 
Whitechapel  County  Court  of  Middlesex,  holden  at  the  Court- 
house, in  Osbome-street,  Whitechapel,  in  the  parish  of  St.  Mary, 
Whitechapel,  in  the  county  of  Middlesex,  and  within  the  juris* 
diction  of  the  said  Central  Criminal  Court,  before  James  Manning, 
sergeant  at-law,  the  other  being  the  judge  of  the  said  court,  a 
certain  action  on  contract  then  pending  in  the  said  County  Court 
between  Ann  Lavey,  suing  as  widow  and  executrix  of  the  last 
wiU  and  testament  of  Hyam   Lavey,   deceased,   plaintifl^   and 

(a)  BeporUi  bj  A.  BnrLBSTOir,  Eaq ,  Barrister-at-Law. 
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L&YET       Robert  Hannah^  defendant,  came  on  to  be  tried,  and  was  then  and 
^  there,  in  due  form  of  law,  heard  and  tried  by  and  before  the  said 

HE  guEKw.  jjmjgg  Manning,  then  and  there  being  judge  of  the  said  County 
1851.       Court,  as  aforesaid,  upon  which  said  hearing  and  trial  the  said 
_  . — :        Ann  Lavey,  of  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of 
Cau^ Court  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  widow,  appeared  and  tendered  herself  as  a  witness  on  her 
own  behalf,  and  was  then  and  there,  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  duly  sworn,  and  took  her  corporal 
oath  before  the  said  James  Manning,  then  and  there  being  judge 
of  the  said  court,  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath  to  her  the 
said  Ann  Lavey  in  that  behalf,  that  the  evidence  which  she  the 
said  Ann  Lavey  should  give  to  the  court  then  and  there  touching 
the  matter  then  and  there  in  question,  between  her,  the  said  Ann 
Lavey  and  the  said  Robert  Hannah,   should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.    And  the  jurors  aforesaid 
upon  their  oath  aforesaid,  do  further  present,  that,  at  and  upon 
the  hearing  and  trial  of  the  said  action  as  aforesaid,  it  then  and 
there  became  and  was    a  material  question  in  the  said  action 
whether  she,  the  said  Ann  Lavey,  had  ever  been  tried  at  the  said 
Central  Criminal  Court  for  any  offence  whatever,  and  whether 
the  said  Ann  Lavey  had  ever  been  in  custody  at  the  Thames 
Police   Station  in   Stepney,   in  the   said  county  of  Middlesex, 
charged  with  any  offence  whatever ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  Ann  Lavey, 
being  so  duly  sworn  as  aforesaid,  and  not  having  the  fear  of  God 
before  her  eyes,  nor  regarding  the  laws  of  this  realm,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  and  contriving 
and  intending  to  prevent  the  due  course  of  law  and  justice,  and 
unjustly  to  oppress  and  aggrieve  the  said  Robert  Hannah,  and  to 
subject  him  to  the  payment  of  divers  large  sums  of  money,  and 
sundry  costs,  charges  and  expenses,  then  and  there  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  on  the  said  hearing 
and  trial  of  the  said  action,  upon  her  oath  aforesaid,  falsely,  cor- 
ruptly, knowingly,  wilfully  and  maliciously  before  the  said  James 
Manning,  then  and  there  being  such  judge  of  the  said  County 
Court  as  aforesaid,  did  depose  and  swear,  and   amongst  other 
things  in  substance  and  to  the  effect  following,  that  is  to  say,  that 
she,  the  said  Ann  Lavey,  never  had  been  tried  at  the  Central 
Criminal  Court  on  an  indictment  for  having  feloniously  uttered 
a  forged  indorsement  to  a  certain  bill  of  exchange,  well  knowing 
it  to  have  been  forged,  and  with  intent  to  deiraud  one  Adolphus 
Brandt  and  another;  and  that  the  said  Ann  Lavey  had  never 
been  tried  at  the  said  Central  Criminal  Court  for  any  offence 
whatever,  and  that  she,  the  said  Ann  Lavey,  had  never  been  in 
custody  at  the  Thames  Police  Station  in  Stepney,  in  the  said 
county  of  Middlesex,  charged  with  having  uttered  the  said  forged 
indorsement  as  aforesaid,  and  that  the  said  Ann  Lavev  had  never 
been  in  custody  at  the  said  Thames  Police  Station,  charged  with 
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any  offence  whatever.    Whereas,  in  truth  and  in  fiwt,  the  said      Lavkt 
Ann  Lavey  was,  to  wit,  at  a  session  of  the  Central  Criminal  Court,  ^' 

held  on  the  21st  day  of  August,  in  the  year  of  our  Lord,  1843,  ^he  Quekn. 
tried  in  due  form  of  law  for  a  certain  offence,  on  an  indictment  for  issi. 
having  feloniously  uttered  a  forged  indorsement  to  a  certain  bill  . — : 
of  exchange,  well  knowing  it  to  have  been  forged,  with  intent  to  c^^^^^ 
defraud  one  Adolphus  Brandt  and  another;  and  whereas  also,  in 
truth  and  in  fact,  the  said  Ann  Lavey  was,  to  wit,  on  the  21st  day 
of  August,  in  the  vear  of  our  Lord,  1843,  in  custody  at  the 
Thames  Police  Station  aforesaid,  charged  with  a  certain  offence, 
to  wit,  with  having  obtained,  bv  means  of  a  forged  note,  the  sum 
of  one  pound  five  shillings,  with  intent  to  defraud  Thomas  Yates. 
And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Ann  Lavey,  on  the  said  ninth  day  of  April,  in  the  year 
of  our  Lord,  1850,  at  the  Whitechapel  County  Court  of  Middlesex, 
aforesaid,  at  the  parish  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  before  the  said  James  Manning, 
then  and  there  being  such  judge  of  the  said  County  Court  as 
aforesaid,  and  having  such  power  and  authority  as  aforesaid, 
by  her  own  act  and  consent,  and  of  her  own  most  wicked  and 
corrupt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly,  wil- 
fully and  corruptly  did  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure,  &c. 

The  following  points  were  stated  for  argument : — 

1st.  That  it  does  not  appear  from  the  indictment  that  there  ever 
was  such  a  court  as  the  supposed  court  therein  described  as  the 
Whitechapel  County  Court  of  Middlesex,  or  that  such  court  was 
ever  lawfully  created  or  established  under  statute  9  &  10  Vict, 
c  95,  or  ever  lawfully  existed,  nor  does  it  appear  from  the  indict- 
ment whether  that  court  was  a  court  of  record  or  not  of  record,  or 
that  the  same  court  had  any  jurisdiction  to  hold  plea  of  or  try  the 
action  on  contract  mentioned  in  the  indictment. 

2ndly.  That  it  does  not  appear  from  the  said  indictment  that 
the  cause  of  action  for  which  the  action  on  contract  in  the  said 
indictment  mentioned  was  commenced  in  the  said  Whitechapel 
County  Court  of  Middlesex,  arose  or  occurred  within  the  jurisdic- 
tion of  that  court,  or  was  a  cause  of  action  over  or  in  respect  of 
which  that  court  had  jurisdiction,  or  that  the  sum  sought  to  be 
recovered  by  the  said  action  did  not  exceed  20/.,  or  was  of  such 
an  amount  as  to  be  recoverable  in  that  court ;  and  it  is  in  the  said 
indictment  alleged  that  Ann  Lavey  sued  in  the  said  action  as 
widow  and  executrix  of  the  last  will  and  testament  of  Hyam 
Lavey,  deceased,  whereas  the  said  Ann  Lavey  could  not  by  law 
muntain  anv  action  on  contract  in  the  capacity  of  or  as  such  widow 
and  executrix. 

3rdly.  That  it  appears  from  the  indictment  that  some  issue  or 
matter  of  fact  in  the  said  action  came  on  to  be  tried  by  and  before 
James  Manning,  in  the  said  indictment  mentioned,  and  that  the 
said  Ann  Lavey  tendered  herself  as  a  witness  on  her  own  behalf, 
bat  it  does  not  appear  from  the  said  indictment  that  the  said 
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Lavet       James  Manning  had  any  power  or  authority  to  try  such  issue  or 
^     5*  matter  of  fact,  or  that  the  said  Ann  Lavey  could  lawfully  be  sworn 

or  examined  as  a  witness  on  her  own  behalf,  m  a  cause  m  which 
1851.       she  was  the  plaintiff. 
„  . — T  ^       4thly.  That  though  the  indictment  states  that  Ann  Lavey  was 
Comity  Cowi.  ^^^7  sworn,  and  took  her  corporal  oath  before  the  said  James 
Manning,  that  the  evidence  which  she  should  give  should  be  such 
as  in  the  said  indictment  in  that  behalf  mentioned ;  yet  the  said 
indictment  does  not  state  that  the  said  Ann  Lavey  took  her  cor- 
poral oath,  or  was  sworn  upon  the  Holy  Gospel  of  God,  or  in  any 
other  manner. 

5thly.  That  it  does  not  sufficiently  appear  from  the  indictment 
whether  the  evidence  to  which  the  said  Ann  Lavey  was  sworn,  as 
in  the  indictment  mentioned,  was  to  be  given  by  her  in  the  said 
Whitechapel  County  Court  of  Middlesex,  or  in  the  Central 
Criminal  Court,  in  the  said  indictment  mentioned,  nor  does  the 
said  indictment  sufficiently  show  of  which  of  those  two  courts 
James  Manning,  in  the  said  indictment  mentioned,  was  the  judge. 
6thly.  That  the  indictment  alleges  that  Ann  Lavey  was  sworn 
and  took  her  corporal  oath,  as  therein  mentioned,  with  respect  to 
the  evidence  which  she  should  give  to  the  court  therein  in  that 
behalf  mentioned,  but  the  evidence  upon  which  the  perjury  is 
assigned,  as  in  the  indictment  alleged  to  have  been  given  before 
James  Manning,  and  the  indictment  does  not  allege  James  Man-^ 
ning  to  have  been  the  court  to  which  was  to  be  given  the  evidence 
with  respect  to  which  Ann  Lavey  was  sworn,  as  in  the  said  indict* 
ment  mentioned,  and  it  does  not  sufficiently  appear  from  the  said 
indictment  to  which  of  the  two  courts  therem  mentioned  Ann 
Lavey  was  to  give  the  evidence  with  respect  to  which  she  was 
sworn,  as  in  the  indictment  mentioned. 

7thly.  That  the  indictment  does  not  sufficiently  allege  or  show 
the  materiality  of  the  evidence  upon  which  the  perjury  is  assigned 
to  or  with  reference  to  the  question  or  matter  to  be  tried,  or  that 
it  was  material  with  reference  to  the  question  or  matter  to  be 
tried  that  the  averments  and  statements  introduced  into  and  con- 
tained in  the  said  indictment  for  the  purpose  of  showing  the  mate- 
riality of  the  evidence  upon  which  the  perjury  is  assigned,  are  not 
sufficient  for  that  purpose,  and  that  it  is  consistent  with  the  said 
indictment  that  the  evidence  upon  which  the  perjury  is  therein 
assigned  was  wholly  immaterial,  and  was  evidence  upon  which 
perjury  could  not  properly  be  assigned.  That  the  indictment 
contains  the  following  allegation,  that  is  to  say,  ^'And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that,  at  and 
upon  the  hiring  and  trial  of  the  said  action  as  aforesaid,  it  then 
and  there  became  and  was  a  material  question  in  the  said  action." 
And  such  allegation  is  immediately  followed  by  a  statement  of 
divers  matters,  and  it  does  not  appear  from  the  said  indictment  to 
which  of  those  matters  that  allegation  applies  or  relates. 

Sthly.  That  the  indictment  ought  to  have  concluded  contra 
formam  statutu 
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This  case  was  argued  on  Wednesday,  June  18,  by  Willes,  for  La  vet 

the  plaintiff  in  error ;  PrendergasU  contri,  ^^^^  queeks 

Authorities  cited:    R.  v.  Ewington^  1  Car.  &  1M.319;  R.  v.  

Ocerton,  4  Q.  B.  83;  RyaUs  v.  TheQueen,  18  L.  J.  69,  M.  C;  185l 

3  Inst.  166;  Redham  v.  fVaterSj  Salk.  269.  Perj^ntu 

Cur,  adv.  vult.  Cutmty  Court. 

Judgment. 
Pabke,  B. — In  this  case  I  have  now  to  deliver  the  judgment 
of  the  court.  It  was  an  indictment  for  perjury  committed  m  the 
County  Court,  and  the  averment  is,  "  that  in  the  Whitechapel 
County  Court  of  Middlesex,  holden  at  the  court-house  in  Osborne- 
Btreet,  Whitechapel,  in  the  parish  of  St.  Mary,  Whitechapel,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Courts  before  James  Manning,  Seijeant-at-law, 
then  and  there  being  the  judge  of  the  said  court,  a  certain  action 
on  contract  then  pending  in  the  said  County  Court  between  Ann 
Lavey,  suing  as  widow  and  executrix  of  the  last  will  and  testa- 
ment of  Hyam  Lavey,  deceased,  plaintiff,  and  Bobert  Hannah, 
defendant,  came  on  to  be  tried,  and  was  then  and  there  in  due 
form  of  law  heard  and  tried  by  and  before  the  said  James  Manning, 
then  and  there  being  judge  of  the  said  County  Court  as  aforesaid^ 
upon  which  said  hearing  and  trial  the  said  Ann  Lavey,  of  the 
parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  widow,  judgment. 
appeared  and  tendered  herself  as  a  witness  on  her  own  behalf,  and 
was  then  and  there  within  the  jurisdiction  of  the  said  Central 
Criminal  Court  duly  sworn,  and  took  her  corporal  oath  before  the 
said  James  Manning,  then  and  there  being  judge  of  the  said  court  as 
aforesaid,  and  then  and  there  having  sufficient  and  competent 
authority  to  administer  the  said  oath  to  her  the  said  Ann  Laoey  in 
that  behalf,  that  the  evidence  which  she  the  said  Ann  Lavey 
should  give  to  the  court  then  and  there  touching  the  matter  then  * 
and  there  in  question  between  her  the  said  Ann  Lavey  and  the 
said  Kobert  Hannah,  should  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth."  Then  they  set  out  the  evidence,  and  aver 
that  the  question  was  material,  and  that  what  she  swore  in  answer 
thereto  was  false.  She  pleaded  not  guilty,  and  sentence  was 
passed  at  Nisi  Prius  of  twelve  months'  imprisonment,  on  which 
she  has  brought  a  writ  of  error.  Two  objections  were  stated  to 
this  indictment.  The  first  was,  that  the  court  in  which  the  pro- 
ceeding took  place,  in  the  course  of  which  the  perjury  was  com- 
mitted, was  not  properly  described.  We  intimated  our  opinion  in 
the  course  of  the  argument  that  that  objection  ought  not  to  pre- 
vail. We  think  it  does  sufficiently  appear  that  the  court  was  held 
in  pursuance  of  the  9  &  10  Vict.  c.  94,  as  it  is  alleged  to  have 
been  a  County  Court,  and  held  before  a  single  judge.  The  second 
objection  was,  that  there  was  no  averment  that  the  action  of  con- 
tract stated  in  the  indictment  was  one  over  which  the  County 
Court  had  jurisdiction ;  and  further,  that  no  intendment  can  be 
made  in  favour  of  an  inferior  court  that  the  action  pending  in  it 

VOL   V.  T 
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Layet       was  one  over  which  the  court  had  jurisdiction.     If  it  had  not, 
The  Qceen.   t^^^u  perjury  could  not  have  been  committed  in  giving  evidence  in 

that  case.     For  the  Crown  it  was  contended  that  the  court  might 

^Q^^'  have  authority  to  put  the  question,  and  have  it  answered,  although 
Perjury  in  the  ^^  ^^^  ^^  jurisdiction  ovcr  the  case ;  but  that,  even  assuming  that 
County  Court,  it  was  neccssary  that  the  suit  should  be  one  for  a  cause  of  action 
cognizable  in  a  County  Court,  in  order  to  render  the  witness 
liable  to  an  indictment  for  peijury,  there  was  a  sufficient  averment 
that  it  was  such  a  suit  involved  in  the  averment  that  the  judge 
had  sufficient  and  competent  authority  to  administer  the  said  oath, 
for  he  would  have  no  such  authoritv  (on  the  supposition  that  it 
was  necessary  that  he  should  have  jurisdiction  over  the  suit,  in  order 
to  make  the  oath  binding),  unless  that  very  oath  was  administered 
in  the  course  of  such  a  suit ;  and  that  the  meaning  of  the  aver- 
ment of  authority  to  administer  the  oath  was  that  it  was  admi- 
nistered by  such  a  person  in  such  a  proceeding  as  to  make  that 
oath  valid  and  binding.  For  the  plaintiff  in  error,  Mr.  Willes 
argued  that  it  was  not  enough  to  make  that  averment,  but  that  the 
statute  23  Geo.  2,  c.  11,  s.  1,  required  something  more ;  and  that  in 
setting  forth  the  substance  of  the  offence  it  was  not  enough 
to  set  out  the  substance  of  the  matter  sworn  to,  and  to  aver  that 
it  was  false,  and  the  authority  of  the  judge  to  administer  the  oath, 
and  to  show  expressly,  or  by  implication,  that  the  matter  deposed 
Jadgment  to  was  material ;  but  that  it  must  be  shown  by  an  independent 
averment  that  the  oath  was  administered  in  a  judicial  proceeding, 
of  which  the  court  had  cognizance,  including  in  that  term  all  pro- 
ceedings in  which  wilful  perjury  is  committed  by  a  false  oath, 
because  there  were  several  judicial  proceedings  which  are  meant  to 
be  comprised  under  that  term,  commissions  of  inquiry  from  the 
Crown,  and  others ;  and  for  that  the  judgment  of  the  Court  of 
Queen's  Bench  delivered  by  Lord  Denman,  4  Q.  B.  83  {Beff.  y. 
OvertonX  was  cited.  If  it  were  necessary  for  us  to  say  how  we 
should  decide  the  present  case,  if  it  were  not  distinguishable  from 
that,  we  should  require  further  consideration ;  but  in  this  case  it  is 
expressly  averred  that  an  action  was  pending  in  that  court,  presided 
over  by  the  judge  who  administered  the  oath,  and  that  such  action 
was  one  of  contract,  a  species  of  action  of  which  the  court  may 
have  cognizance ;  that  the  case  came  on  to  be  tried  before  him ; 
that  the  plaintiff  in  error  was  examined  as  a  witness  upon  the 
hearing,  and  sworn  by  the  judge ;  and  then  follows  the  averment 
of  a  competence  of  authority  in  that  judge  to  administer  the  oath. 
It  appears,  therefore,  on  the  present  record,  that  the  oath  was 
administered  in  the  course  of  a  judicial  proceeding,  whereas,  in  the 
case  of  Reg.  v.  OvertoUy  the  court  considered  that  there  was  no 
averment  that  the  oath  was  administered  in  the  course  of  any 
judicial  proceeding ;  here  the  alleged  defect  is,  that  although  it 
was  administered  in  a  judicial  proceeding,  it  does  not  appear 
expressly  that  it  was  one  over  which  the  judge  who  administered 
it  had  cognizance.  We  think  it  does  so  appear  by  necessary 
implication,  for  unless  he  had,  he  could  not  nave  had  power  to 
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administer  the  said  oath  so  as  to  be  valid  and  binding,  which  is  the       Lavst 
true  meaning  of  it.     We,  therefore,  think,  that  in'  this  case  the   xhbQuekk 

alleged  defect  in  the  averment  of  the  substance  of  the  charge  is        

supplied  by  necessary  implication,  by  the  averment  of  the  com-        issi. 
potency  of  authority  in  the  judge  to  administer  the  oath ;  and  we  p^'^^Z^  ^ 
must  infer  that  it  was  proved  at  the  trial  that  he  had  lawful  juris-  Cmmty  Court. 
diction  over  the  proceedings,  and  there  was  a  sufficient  averment 
in  the  indictment  that  the  matter  deposed  to  was  material ;  there- 
fore, the  judgment  must  be  affirmed. 

Jtidgment  affirmed. 


CENTRAL  CRIMINAL  COURT. 

QcTOBER  Session,  1850. 

October  24. 

(Before  Mr.  Justice  Eble.) 

Reg.  v.  Middleship.  (a) 

Manslaughter — Negligence. 

On  the  trial  of  an  indictment  against  a  woman  for  the  manslaughter  of 
her  new-born  child  the  evidence  went  to  prove  that  the  child  had 
dropped  from  her  whilst  she  teas  on  the  privy,  and  that  it  had  been 
smothered  in  the  soil.  Held,  that  if  the  jury  were  of  opinion  that 
after  it  had  been  bom  the  mother  had  ^  power  of  procuring  such 
assistance  as  might  have  saved  the  chilcTs  life,  and  she  neglected  to 
procure  it,  she  wa>s  guilty  of  manslaughter. 

THE  prisoner  was  indicted  for  feloniously  killing  and  slaying 
her  new-bom  child.  It  appeared  in  evidence  that  the  pri- 
soner, who  was  seventeen  years  of  a^e,  had  been  delivered  of  a 
child  whilst  on  the  seat  of  the  privy.  The  surgeon  was  clearly  of 
opinion  that  the  child  had  breathed,  but  he  could  not  say  for  what 
period,  nor  was  there  any  evidence  from  which  he  could  infer 
whether  or  not  the  mother  was  conscious  of  having  been  delivered. 
It  was  proved,  however,  that  she  was  subject  to  epileptic  fits,  and 
that  this  was  her  first  child. 

Eble,  J.  (to  the  jury.) — This  is  a  charge  of  manslaughter  of  a 
very  peculiar  character.  Our  law  casts  upon  certain  persons  the 
dut^  of  affording  protection  and  sustenance  to  others  who  may  be 
subjected  to  their  control.      Masters  are  bound  to  provide  for 

(a)  Beported  by  B.  C.  Boenrsoir,  Esq.,  Bvrister-at-Law. 
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Bica.        their  apprentices ;  parents  are  bound  to  take  care  of  and  sustain 
MiDDLESHip.  *^®^^  children,  and  if,  in  consequence  of  their  failing  to  perform 


these  duties,  death  ensues,  it  is  murder  or  manslaughter  in  the 
1850.        master  or  the  parent,  according  to  circumstances.    The  question 

MansicMuhter  '^^  *^^®  ^^^  ^^^  7^^  ^^  ^^  whether  there  was  any  neg:ligence  on 
—Negligence,  the  part  of  the  mother  in  not  providing  for  the  safety  of  her 
offspring.  It  is  but  reasonable  to  presume,  from  the  evidence, 
that  the  child  dropped  from  her  whilst  she  was  on  the  privy. 
Now,  if  you  think  that  she  had'  the  means  and  the  power  of  pro* 
curing  such  assistance  as  might  have  saved  the  li^  of  the  child, 
by  neglecting  to  do  so  she  would  be  clearly  guilty  of  the  crime  of 
manslaughter.  But  it  is  proper  that  you  should  take  into  your 
consideration  that  the  prisoner  is  very  joung;  that  this  was  her 
first  child ;  that  she  was  subject  to  epileptic  fits ;  and  that  the 
probability  is  that  the  child  could  have  survived  but  a  very  few 
moments  after  its  immersion  in  the  soil.  All  these  circumstances 
have  a  tendency  to  disprove  culpable  negligence,  and  unless  you 
believe  that  such  negligence  did  exist,  you  must  acquit  the 
prisoner. 

Verdict^  Not  Guilty. 
Robinson^  for  the  prosecution. 
Htiddleston,  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

November  Session,  1850. 

December  2. 

(Before  Mr.  Commissioner  Gurnet.) 

Reg.    v.    Mattheson  and  Potts,  (a) 

Larceny —  Taking —  Trespass-^Bailment^ 

The  prisoners  toere  tenants  and  occupiers  of  a  house  in  which  were  eer^ 
tain  gasfitdngs  belonging  to  a  public  company.  It  became  necessary 
that  a  g<u  meter  should  be  changed^  and  the  old  one  was  taken  down 
and  left  in  the  custody  of  the  prisoners  tiU  called  for  by  the  companies 
servant.  In  the  mean  time  they  converted  it  to  their  use.  Held^  thai 
they  could  not  be  convicted  of  larceny. 

THE  prisoners  were  indicted  for  larceny.    It  appeared  in  evi- 
dence that  they  were  tenants  and  occupiers  of  a  house  in 
which  there  was  a  gas  meter  belonging  to  a  chartered  gas  com- 

(a)  Reported  bj  B.  0.  BoBHioir,  Esq.,  Barnrter-tt-Uw. 
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pany.     It  being  necessary  that  a  new  meter  should  be  put  up^  the        ^bo. 
old  one  was  taken  down^  and  Mattheson  was  told  that  it  had   matthbson 
better  remain  in  the  kitchen  until  it  was  called  for  by  a  servant  of        and 
the  company.     Shortly  afterwards  the  prisoners  were  found  dis-       Porrs. 
posing  of  the  old  meter.  {^ 

CfBrien  (for  the  prisoners),  submitted  that  under  these  circum-        ' 

stances  they  could  not  be  convicted  of  larceny.    They  had  lawful      Larceny. 
possession  of  the  meter ;  it  was  left  in  their  custody,  and  there 
was,  therefore,  no  trespass  on  their  part  in  disposing  of  it. 

Huddhston  (for  the  prosecution),  contended  that  it  was  a  ques- 
tion for  the  jury  whether  the  prisoners  had  not  induced  the  com- 
pany to  take  the  old  meter  down  that  they  might  appropriate  it  to 
themselves,  and  if  that  were  so  it  would  be  clearly  a  larceny 
subsequently  to  dispose  of  it.  The  meter  was  at  first  a  fixture  in 
the  house,  but  the  moment  it  was  taken  down  the  property  in  it 
revested  in  the  company,  and  the  converting  it  would  amount  to 
the  offence  charged. 

Mr.  CoMMissiONEB  GuRNEY  (after  consulting  the  Common 
Serjeant.) — I  had  a  very  strong  opinion  that  this  charge  could  not 
be  sustained  before  I  consulted  the  Common  Serjeant,  and  he 
quite  agrees  with  me  that  upon  this  evidence  the  prisoners  must 
be  acquitted.  The  possession  of  the  meter  was  lawful  on  their 
part,  and,  therefore,  there  was  no  felony  in  the  taking. 

Not  Guilty. 

Huddlestoriy  for  the  prosecution. 

Cf^ Briefly  for  the  prisoners. 


CENTRAL  CRIMINAL  COURT. 

January  Session,  1851. 

January  11. 

(Before  Patteson,  J.,  and  Talfourd,  J.) 

Reg.  v.  Price,  (a) 

9  Geo.  4,  c.  69,  s,  2 — Night  poaching — Besisting  lawful  apprehension. 

The  gamekeeper  of  a  person  who  has  merely  the  right  of  shooting  over 
land  is  not  justified  in  apprehending  a  person  unlawfully  being  upon 
such  land  by  nighty  for  the  purpose  of  taking  game. 

THE  prisoner  was  indicted  for  feloniously  cutting  and  wounding 
the  prosecutor  with  intent  to  resist  his  lawful  apprehension, 
and  in  another  count  for  wounding  with  intent  to  do  grievous 
bodily  harm. 

(a)  Reported  bj  B.  C.  RoBXirsoir,  Esq.,  Barrister-at-Law. 
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Kko.  It  appeared  that  the  prosecutor  was  gamekeeper  to  a  Mr.  Day, 

Price.       ^^^  rented  the  shooting  over  certain  land.     The  gamekeeper  was 

watching  on  the  land  at  night,  when  he  found  the  prisoner,  with 

1851.       several  others,  there  in  pursuit  of  game.     He  endeavoured  to 
Night  poking,  apprehend  him,  when  the  prisoner  resisted,  and  severely  wounded 
him. 

Chamock,  for  the  prisoner,  contended  that  the  defendant  could 
not  be  convicted  on  the  Ist  count ;  the  prosecutors  had  no 
authority  to  apprehend  him.  The  stat  9  Geo.  4,  c.  69,  s.  2,  did 
not  apply  to  a  case  where  the  person  apprehending  was  game- 
keeper to  one  who  merely  had  the  right  of  shooting  over  the  land 
without  being  the  owner  or  occupier  of  the  land  itself. 

Patteson,  J. — I  do  not  think  that  the  evidence  is  sufficient  to 
support  the  1st  count.  The  act  9  Geo.  4,  c.  69,  s.  2,  declares 
that  ^^  Where  any  person  shall  be  found  upon  any  land  committing 
any  such  offence  as  is  hereinbefore  mentioned,  it  shall  be  lawful 
for  the  owner  or  occupier  of  such  land  or  for  any  person  having  a 
right  or  reputed  right  of  free  warren  or  free  chase  therein,  or  for 
the  lord  of  the  manor  or  reputed  manor  wherein  such  land  may  be 
situate;  and  also  for  any  gamekeeper  or  servant  of  any  of  the 
persons  herein  mentioned,  or  any  person  assisting  such  gamekeeper 
or  servant  to  seize  and  apprehend  such  offender  on  such  land,"  &c. 
Now  Mr.  Day  is  neither  the  owner  nor  the  occupier  of  the  land  in 
question,  and  therefore  his  gamekeeper  had  no  authority  under 
the  act  to  apprehend  the  defendant.  In  R.  v.  Addis  (6  C.  &  P.  388) 
it  was  held  that  the  gamekeeper  of  a  person  who  had  no  interest 
in  the  land  in  question,  but  who  had  a  mere  permission  from  the 
owner  of  the  land  to  preserve  the  game  there,  had  no  right  to 
apprehend  within  this  section.  I  think,  therefore,  the  1st  count 
cannot  be  supported. 

Talfodbd,  J.,  concurred. 

Verdict f  Guilty  of  assault 

Plaity  for  the  prosecution. 

Chamock,  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 
Febeuary  Session,  1851. 

February  5. 

(Before  Colebidge,  J.,  and  Cbesswell,  J.) 

Reg.  v.  S and  wife,  (a) 

Master  and  servant — Supplying  food  and  nourishment  to  servant — 

If^ant, 

A  girl  of  sixteen  years  of  age  is  not  an  infant  of  tender  years^  and 
therefore  her  master  and  mistress,  who  have  not  kept  her  under  duress, 
are  not  guilty  of  a  misdemeanor  in  not  supplying  her  with  sufficient 
food  and  nourishment,  whilst  in  their  service. 

THE  defendants  were  charged  upon  the  following  indictment: — 
Central  Criminal  Court,  to  wit. — The  jurors  for  our  Lady 
the  Queen,  upon  their  oath  present^  that  heretofore  and  before  the 
committing  of  the  offence  hereinafter  in  this  count  mentioned,  one 
J.  W.,  an  infant  of  tender  years,  to  wit  of  the  age  of  fifteen  years, 
being  an  inmate  of  the  workhouse  of  the  West  London  Union,  and 
a  pauper  chai^eable  to  the  said  Union,  was,  with  the  consent  and 
sanction  and  by  the  direction  and  authority  of  the  guardians  of  the 
poor  of  the  said  Union,  placed  with  and  under  the  care  and  control 
of  one  6.  S.,  and  of  T.  the  wife  of  the  said  G.  S.,  at  their  request, 
to  serve  them  the  said  G.  S.,  and  the  said  T.  the  wife  of  the  said 
G.  S.)  as  a  servant ;  and  that  it  then  and  there^  thereafter,  and  at 
the  time  of  the  committing  of  the  offence  hereinafter  mentioned, 
became  and  was  the  duty  of  the  said  G.  S.,  and  of  the  said  T.  the 
wife  of  the  said  G.  S.,  to  provide,  furnish,  supply,  and  give  to  the 
said  J.  W.,  then  being  such  servant  as  aforesaid,  wholesome  and 
sufficient  meat,  drink  and  food  for  the  sustenance,  support  and 
nourishment  of  the  said  J.  W.,  while  and  during  the  time  when 
she  was  in  their  service,  and  also  during  the  said  period  to  permit 
the  said  J.  W.  to  have  and  to  take  wholesome  and  sufficient  meat, 
drink,  and  food  as  aforesaid.  And  the  jurors,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  G.  S.,  late  of  the  Middle 
Temple  in  the  city  of  London,  gentleman,  and  T.  the  wife  of  the 
said  G.  S.,  late  of  the  same  place,  unlawfully  and  intending  to 
hurt  and  injure  the  said  J.  W.  heretofore,  to  wit,  on  the  twenty-fifth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty,  and  on  divers  other  days  and  times,  as  well  before  as 
after  that  day  with  force  and  arms,  in  the  city  of  London  afore- 

(a)  Beported  by  B.  C.  Robiksoit,  Esq^  Barrister-at-Law. 


280  CRIMINAL   LAW   CASES. 

R«o-        said,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 

g 1*  ^j^^    unlawfully,  wilfully,  maliciously,  and  contrary  to  their  said  duty 

WIFE.        in  that  behalf,  while  the  said  J.  W.  was  in  their  service  as  afore- 

said,  and  the  said  J.  W.  was  such  infant  as  aforesaid,  did  omit, 

;        neglect,  and  refuse  to  provide,  furnish,  supply,  or  give  wholesome 

Suppijfingfood  ov  Sufficient  meat,  drink,  or  food  for  the  sustenance,  support,  and 
to  a  tervant.  nourishment  of  the  said  J.  W.,  and  to  permit  the  said  J.  W.  to 
have  and  to  take  sufficient  meat,  drink,  or  food  as  aforesaid,  con- 
trary to  the  duty  of  them  the  said  G.  S.,  and  T.  the  wife  of  the 
said  6.  S.,  by  reason  of  which  said  premises  the  said  J.  W.  then 
became  and  was,  and  for  a  long  space  of  time,  to  wit  for  six 
months  then  next  following,  continued  to  be  very  weak,  sick,  and 
ill,  and  greatly  consumed  and  emaciated  in  her  body,  to  the  great 
damage  of  the  said  J.  W.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  heretofore,  and  before  the  committing 
of  the  offence  hereinafter  in  this  count  mentioned,  one  J.  W.,  an 
infant  of  tender  years,  to  wit,  of  the  age  of  fifteen  years,  being  an 
inmate  of  the  workhouse  of  the  West  £ondon  Union,  and  a  pauper 
chargeable  to  the  said  union,  was,  with  the  consent  and  sanction, 
and  by  the  direction  and  authority  of  the  guardians  of  the  poor  of 
the  said  union,  placed  with  and  under  the  care  and  control  of  one 

Indictment  Q.  S.,  and  of  T.  the  wife  of  the  said  G.  S.,  at  their  request  to 
serve  them  the  said  G.  S.,  and  the  said  T.  the  wife  of  the  said 
G.  S.,  as  a  servant,  and  that  it  then  and  there,  thereafter,  and  at 
the  time  of  the  committing  of  the  offence  hereinafter  mentioned, 
became  and  was  the  duty  of  the  said  G.  S.,  and  of  the  said  T.  the 
wife  of  the  said  G.  S.,  to  give  to  the  said  J.  W.,  then  being  such 
servant  as  aforesaid,  wholesome  and  sufficient  meat,  drink  and 
food  for  the  sustenance,  support  and  nourishment  of  tlie  said  J.  W., 
while  and  during  the  time  when  she  was  in  their  service.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  G.  S.,  and  the  said  T.  the  wife  of  the  said  G.  S., 
unlawfully  contriving  and  intending  to  hurt  and  injure  the  said 
J.  W.  heretofore,  to  wit,  on  the  25th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty,  and  on  divers  other 
days  and  times  as  well  before  as  after  that  day,  with  force  and  arms, 
in  the  city  of  London  aforesaid,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  unlawfully,  wilfully,  maliciously,  and  con- 
trary to  their  said  duty  in  that  behalf,  while  the  said  J.  W.  was 
in  such  service  as  aforesaid,  and  while  the  said  J.  W.  was  such 
infant  as  aforesaid,  did  omit,  neglect  and  refuse  to  give  wholesome 
or  sufficient  meat,  drink  or  food  for  the  sustenance,  support  and 
nourishment  of  the  said  J.  W.,  contrary  to  the  duty  of  them  the 
said  G.  S.,  and  T.  the  wife  of  the  said  G.  S.,  by  reason  of  which 
said  premises  the  said  J.  W.  then  became  and  was,  and  for  a  long 
space  of  time,  to  wit,  for  six  months  then  next  followinff,  continued 
to  be  very  weak,  sick  and  ill,  and  greatly  consumed  and  emaciated 
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in  her  bodj^  to  the  great  damage  of  the  said  J.  W.»  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

There  were  other  counts  charging  the  defendants  with  a  common 
assault.  

The  defendants  pleaded  guilty  to  the  counts  charging  assaults.  Supplying ft»od 
and  not  guilty  to  the  two  first  counts.  ^  **  temmt, 

M.  Chambers^  Q.  C.  (with  whom  was  Huddleston  for  the  pro- 
secution), opened  the  case,  and  stated  that  the  indictment  as  to  the 
first  two  counts  was  founded  on  the  principles  laid  down  in  R,  y. 
Ridley  (2  Camp.  650.)  That  was  a  charge  against  a  master  for 
not  providing  sufficient  food  for  his  servant,  whereby  the  servant 
became  injured  in  health.  It  was  there  held  that  the  indictment 
must  allege  that  the  servant  was  of  tender  years,  and  under  the 
control  of  the  master.  In  the  present  indictment  those  two  cir- 
cumstances were  alleged,  and  he  believed  that  by  the  common 
law  of  this  country  it  was  the  duty  of  a  master  to  provide  his 
servant  with  proper  food  and  nourishment,  and  that  for  a  breach 
of  that  duty  he  was  subject  to  punishment  by  the  criminal  law. 
The  facts  of  the  case  were  these: — In  July,  1849,  the  female 
defendant  applied  to  the  West  London  Union  for  a  servant,  and 
J.  W.,  the  prosecutrix,  then  between  fourteen  and  fifteen  years  of 
age,  was  sent  to  her  as  such  servant,  and  remained  in  the  service 
until  November  last.  When  she  left  the  union  she  was  in  a  state  chambers, Q.C., 
of  good  health,  but  shortly  afterwards  she  was  subjected  to  a  for, t^e  prose- 
course  of  ill  treatment  by  the  defendants,  which  was  continued  up  ®'*'*°°' 
to  the  said  month  of  November,  and  by  which  she  became  so 
reduced  and  emaciated  as  to  be  a  mere  skeleton.  Her  food  had 
been  restricted  in  quantity,  and  what  was  given  to  her  was  of  a 
nature  totally  unfit  for  human  consumption.  Her  health  had,  in 
consequence,  been  gradually  undermined^  and  probably  a  further 
continuance  of  such  treatment  would,  in  a  very  short  time,  have 
resulted  in  her  death.  She  was  an  orphan ;  she  had  no  friends  to 
whom  she  could  appeal,  and  was  utterly  without  the  means  of 
procuring  what  it  was  the  undoubted  duty  of  the  defendants  to 
have  furnished  her  with.  [Coleridge,  J. — You  have  said,  Mr. 
Chambers,  that  these  two  first  counts  of  the  indictment  are  framed 
upon  the  principles  laid  down  in  £.  v.  Ridley,  There  the  indict- 
ment was  held  defective  for  the  want  of  certain  allegations  which 
this  one  contains.  We  will  assume,  therefore,  that  the  indictment 
is  good  upon  the  fi^ice  of  it;  but,  according  to  your  opening,  the 
prosecutrix  was  between  fourteen  and  fifteen  years  of  age  when 
she  was  taken  into  the  service,  and  the  ill  treatment  complained 
of  continued  over  a  period  until  she  was  between  sixteen  and 
seventeen,  and  it  is  perfectly  clear  that  a  person  of  that  age  cannot 
be  considered  as  in  fact  of  tender  years.  The  duty  of  a  master  or 
mistress  to  supply  food  to  a  servant,  is  one  resulting  from  the 
relation  of  master  and  servant,  and  we  do  not  sit  here  to  try  people 
for  the  breach  of  a  civil  contract.  It  might  be  different  if  it  could 
be  shown  that  she  was  kept  under  duress,  and  prevented  firom 
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Bbo.       procuring  food;  bnt»  on  the  contrary,  it  does  not  appear  that  she 

g ^j^jy    was  in. any  way  restrained  from  going  out.] — The  question  of 

wxFK.       whether  or  not  she  was  of  tender  years  is^  perfaaps,  one  for  your 

lordship  to  decide.     I  have  not  been  able  to  find  any  authority  in 

^^^^'        which   it  was  held   that  a  child  of  such  an  age  could  be  the 
Supp^fing/ood  object  of  an  indictment.    In  R*  v*  Ridky  the  age  was  about 

to  a  tervant.    fifteen. 

Cresswell,  J. — Which  I  take  to  be  the  reason  that  they 
did  not  state  the  child  to  be  of  tender  years.  A  person  of  tender 
years  is  a  person  incapable  of  acting  or  judging  for  herself.  There 
are  cases  in  which  very  young  children  may  act  for  themselves^  as 
where  a  child  is  brought  up  by  habeas  corpus  to  be  delivered  into 
the  custody  of  a  parent ;  tnere  it  is  allowed  to  make  an  election. 
Again,  a  child  of  a  much  earlier  age  than  this  girl  may  contract 
marriage  and  other  relations,  and  the  hiw  holds  such  a  person  to 
be  competent  to  act  for  herself,  whatever  injury  mav  follow.  It  is 
impossible  to  suppose  that  this  girl  was  not  capable  of  acting  for 
herself. 

CoLEBiDGE,  J. — Common  sense  seems  to  point  out  that  this 
girl  was  capable  of  making  some  complaint  if  she  was  deprived 
of  food. 

Huddleston. — There  are  here  two  material  allegations ;  one  that 
the  child  was  of  tender  years ;  and  the  other,  that  she  was  under 
the  care  and  control  of  the  defendants:  ^^ tender  years"  is  a  rela^ 
tive  expression,  and  must  be  decided  by  the  judge  and  the  jury. 
The  capacity  and  intellect  of  the  girl  must  be  considered.  It 
may  be  that  a  girl  of  sixteen  has  much  less  capacity  and  intellect 
than  another  of  eight  or  nine,  and  this  would  be  a  question  for  the 
jury  to  decide. 

Cbesswell,  J. —  Whether  the  child  was  under  the  care  and 
control  of  the  defendants  is  referrible  to  her  years,  intellect  and 
capacity.  If  being  of  ordinary,  or  even  superior  intellect  and  ca- 
pacity, she  was  so  under  the  control  of  the  defendants,  so  impressed 
with  fear,  either  from  being  watched  or  being  threatened,  as  to  be 
unable  to  resort  to  the  assistance  of  her  natural  defenders  or  of 
other  persons,  then  a  duty  would  devolve  on  the  defendants 
greater  than  that  arising  from  the  civil  contract. 

Coleridge,  J. — From  the  indictment  and  opening  of  counsel, 
we  gather  nothing  to  distinguish  this  from  ordinary  cases.  There 
was  no  special  control  or  imprisonment  to  which  this  girl  was 
subjected.  The  control  must  be  taken  with  reference  to  the 
subject-matter  of  the  charge;  here  it  means  such  control  as  pre- 
vented her  from  making  complaints. 

M.  Cliambers  mentioned  tne  case  of  R.  v.  Waiers  (Den.  C.  C. 
356 ;  2  C.  &  B.  864.)  It  was  a  charge  of  murder,  ana  the  indict- 
ment alleged  the  death  of  a  child  to  have  been  caused  by  its 
mother  casting  and  throwing  it  on  a  heap  of  ashes  and  leaving  it 
there  in  the  open  air,  exposed  to  the  cold  air,  whereby  it  died ;  and 
it  was  held  tnat  the  indictment  was  good,  but  if  it  had  charged 
the  death  to  have  been  caused  by  mere  nonfeasance  in  the  neglect 
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of  the  prisoners'  maternal  duties,  it  would  have  been  bad  unless        R^o- 

the  child  were  alleged  to  have  been  of  such  an  age  or  in  such  a    g ^'^^^ 

situation  as  to  be  unable  to  take  care  of  itself.     After^   however,        wifb. 

what  had  fallen  from  the  court,  he  should  offer  no  evidence  in        

support  of  the  first  two  counts  of  the  indictment.  ^^^ 

CoLEBiDGE,  J. — The  case  last  quoted  seems  to  me  entirely  to  Stq>pijfmpfood 
confirm  the  opinion  we  both  entertain  with  regard  to  this  indict-   ^  «  «n«i»i- 
ment,  and  we  think  the  course  you  have  taken  is  the  right  one.  It 
is  to  be  presumed  you  are  well  acquainted  with  the  facts  you 
were  in  a  condition  to  prove ;  and  you  have  been  careful  not  to 
state  anything  that  could  inflame  the  minds  of  the  jury  and  create  Judgment, 
any  undue  prejudice  against  the  defendants.     You  are  clearly  not 
capable  of  sustaining  by  evidence  some  of  the  material  allegations 
in  the  indictment. 

Cbesswell,  J. — I  entirely  concur  in  the  propriety  of  the  course 
adopted  by  Mr.  Chambers.  I  think  Mr.  Uuadleston's  argument 
on  the  meaning  of  the  words  "  tender  years  "  goes  too  far.  If  it 
were  to  be  taken  as  a  rule,  that,  whether  a  person  is  of  tender 
years  or  not,  is  to  be  decided  by  his  capacity,  then  some  mere 
children  might,  with  greater  propriety,  be  said  to  be  of  tender 
years  than  other  people  of  thirty,  oecause  their  intellects  may  be 
more  mature.  By  the  expression,  ^^  under  the  care  and  control 
of  the  defendants,"  was  meant  (for  the  purposes  of  this  indict- 
ment), under  such  control  as  to  be  restrained  from  acting  for 
herself.  In  its  ordinary  sense  it  means  no  more  than  such  con- 
trol of  her  master  as  every  servant  may  be  said  to  be  under.  The 
allegation  that  the  defendants  ^'prevented  her  from  obtaininc^ 
food  "  renders  the  definition  of  **  tender  years  "  unimportant,  for  if 
they  actually  starved  her  they  would  be  responsible,  whatever  her 
age  might  be.  But  I  think  this  ^rl  was  a  free  agent,  and,  there- 
fore, that  the  defendants  are  not  bable  on  the  two  first  counts  of  the 
indictment. 

Verdict 9  Not  Guilty • 

Chambers^  Q*  C,  and  Huddlestoriy  for  the  prosecution. 

Clarkson,  and  Bodkin,  for  the  defendants. 
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OXFORD  CIRCUIT. 

Stafford    Summer    Assizes^   1851. 

Jtdy  25. 

(Before  Mr.  Baron  Martin.) 

Reg.    r.   Burt   and  others,  (a) 

Evidence —  Character, 

Where  witnesses  are  called  on  the  part  of  the  prisoner  to  give  evidence  of 
his  general  good  character^  it  is  not  competent  to  the  prosecution  to 
call  witnesses  to  give  evidence  of  the  prisoner's  general  bad  character. 

THE  prisoner,  Henry  Burt,  was  indicted,  with  other  persons, 
for  stealing  from  a  dwelling-house,  with  a  count  charging  him 
as  a  receiver. 

Scotland^  on  the  part  of  the  prisoner,  called  a  witness  who  gave 
evidence  of  the  prisoner's  general  good  character. 

Huddleston^  for  the  prosecution,  proposed  to  give  evidence  of  the 
prisoner's  general  bad  character.  [Martin,  B. — I  think  you  can- 
not do  that]  He  then  referred  to  Russell  on  Crimes,  by 
Greaves,  page  786,  where  it  is  said,  "  The  prosecutor  cannot  enter 
into  the  defendant's  character,  unless  the  defendant  enable  him  to 
do  so,  by  calling  witnesses  in  support  of  it ;  and  even  then  the  pro- 
secutor cannot  examine  to  particular  facts,  the  general  character 
of  the  defendant  not  bein^  put  in  issue,  but  coming  in  collaterally;" 
referring  in  a  note  to  Biuler's  Nisi  Prius,  p.  296,  citing  Martyn  v. 
Hind  (Cowper's  Rep.  p.  437),  Mr.  Greaves  adding,  "  The  ordi- 
nary course,  however,  is  to  ask  the  witness  whether  he  has  not 
heard  that  the  prisoner  has  been  tried  for  a  particular  offence." 
The  present  Recorder  of  London  (Mr.  Wortley)  had  allowed 
similar  evidence  to  be  given  in  a  case  {Reg.  v.  Har()  where  the 
prisoner  was  charged  with  feloniously  receiving  indigo.  He 
(Huddleston)  was  for  the  prisoner,  and  called  a  witness  to  cnaracter, 
and  his  learned  friend,  Mr.  Ballantyne,  was  permitted  to  put  a 
witness  in  the  box  to  contradict  him. 

Scotland,  for  the  prisoner,  observed  that  the  note  of  Mr.  Greaves 
showed  that  he  read  the  text  as  applying  to  the  cross-examination 
of  the  witness  called  for  the  prisoner,  and  not  as  an  authority  for 
calling  witnesses  on  the  part  of  the  prosecution.  The  practice,  if 
permitted,  would  lead  to  collateral  issues  distinct  from  the  guilt  or 
innocence  of  the  prisoner. 

(a)  departed  bj  J.  £.  Davib,  Esq.,  Bazrbter-it-Law. 
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Martin^  B. — The  authority  cited  from  Russell  is  very  old.  In- 
dependently of  other  objections,  the  course  would  be  very  incon- 
Tenient  in  practice ;  you  will  call  a  witness ;  the  counsel  for  the 
defence  will  have  a  right  to  address  the  jury  on  that  evidence, 
and  you  will  be  entitled  to  the  general  reply ;  call  your  witness, 
however,  and  state  the  form  of  question  you  propose  to  put. 

John  Ellis,  a  police  constable,  was  called  and  sworn.  He  stated 
that  he  knew  the  prisoner.  The  following  question  was  put  to 
him,  ^^Does  the  prisoner  bear  a  good  character,  or  a  bad  cha- 
racter?" 

Martin,  B. — I  cannot  allow  that  question  to  be  put  to  or 
answered  by  the  witness. 

Scotland  said  the  counsel  for  the  prisoner  was  placed  in  an 
awkward  position  by  objecting  to  such  evidence,  and  as  the  wit- 
ness was  in  the  box,  he  wished  him  to  answer  the  question. 

Ellis  then  said  that  the  prisoner's  general  character  was  good, 
but  he  kept  a  lodging-house,  the  resort  of  notoriously  bad 
characters. 

The  jury  returned  a  verdict  of  Not  Guilty. 

On  the  following  day  (26th  July), 

Martin,  B.,  said,  **  With  reference  to  the  case  of  Henry  Burt, 
in  which  a  question  was  yesterday  raised,  of  whether  or  not  after  a 
witness  had  given  evidence  of  the  prisoner's  good  character,  it  was 
open  to  the  counsel  for  the  prosecution  to  give  evidence  of  the 
prisoner's  general  bad  character,  I  have  consulted  my  brother 
Erie,  and  he  agrees  with  me  in  thinking  such  evidence  inadmis- 
sible. He  says  he  has  never  known  such  a  course  pursued,  and 
thinks  it  ought  not  to  be  allowed." 
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OXFORD  CmCUIT. 

Stafford  Summer  Assizes^  1851. 

July  25. 

(Before  Mr.  Justice  Erle.) 

Beg.  v.  Duffield  and  others,  (a) 

Practice — Right  of  defendants  to  enter  and  try  traverse. 

Where  an  indictment  for  a  misdemeanor  has  been  removed  by  certiorari, 
and  the  defendants  have  entered  into  recognizances  to  appear  and  try 
the  indictment^  the  prosecutor  has  a  right  to  enter  it  for  trial,  and 
whichever  party  enters  it  for  trial  has  a  right  to  try  it  in  its  turn,  as  in 
that  respect  an  indictment  so  removed  has  all  the  inddejrUs  of  a  civil 
action.  Where,  therefore,  there  were  two  indictments  for  conspiracy 
arising  out  of  the  same  transactions,  one  against  D.  and  others,  and 
the  other  against  R,  and  others,  and  they  were  entered  by  the  prose- 
ctUor  in  that  order,  numbers  ''2  "  and  **  3  "  in  the  cause  list,  and  the 
defendants  subsequently  entered  the  cases  as  Nos.  "  10  "  and  "  13  ** 
in  the  list,  phicing  the  prosecution  against  R,  and  others  first ; 

Held,  that  the  prosecutor  had  the  rigid  of  trying  the  indictments  in  the 
order  entered  by  him, 

IN  this  case  a  true  bill  against  the  defendant,  Duffield  and  others, 
for  conspiracy,  had  been  found  at  the  Spring  Assizes,  and  at 
the  same  time  a  bill  was  found  for  the  same  offence  against  Row- 
land and  others.  Some  of  the  defendants  were  the  same  in  both 
cases. 

The  defendants  traversed,  and  the  two  indictments  were  removed 
by  certiorari  into  the  court  of  Queen's  Bench,  and  the  defendants 
entered  into  recognizances  to  enter  and  try  the  indictments  at  the 
next  assizes  for  Stafford.  At  the  assizes  both  parties  entered  the 
cases.  The  prosecutor  entered  the  indictments  first,  in  the  follow- 
ing order,  being  the  second  and  third  cases  in  the  cause  list. 

*^  The  Queen  v.  Duffield  and  others. 
The  same  y.  Rowland  and  others^ 
The  attorney  for  Rowland  entered  the  indictment  against  him, 
number  ^^  10  "  in  the  list ;  and  the  attorney  for  Duffield  entered 
that  indictment  number  ^  13." 

Special  juries  had  been  struck  to  try  both  cases. 

(a)  Beported  bj  J.  E.  DAvn,  Esq.,  Barritter-at-Law. 
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On  the  court  making  arrangements  and  appointments  for  the        !<«<»• 
tri^  of  the  special  jurycauses,  Duffi,L>akd 

Jr/taiely,  Q.  C.>  and  Keating^  Q.  C,  on  the  part  of  some  of  the      others. 

defendants,  applied  to  his  lordship  to  try  the  indictments  in  the        

order  they  were  entered  by  the  defendants.     The  defendants  were        ^^^ 
under  recognizances  to  appear  at  the  assizes  and  enter  the  indict-    iVaeftb9— 
xnents.     It  was  their  duty  to  enter  them.     The  prosecutors  were     Traverm. 
not  bound  to  enter  them  at  all.     This  was  not  the  mere  case  of  a 
defendant  entering  a  cause  by  proviso. 

AlleUt  Serjt.9  resisted  the  application.  It  would  be  productive 
of  great  inconvenience  in  this  instance,  for  the  case  of  The  Queen 
V.  Duffield  and  others  included  many  more  defendants  than  that  of 
The  Queen  v.  Roiolandsy  and  he  might  say  that  if  the  prosecution 
of  Duffield's  case  fiuled,  it  was  very  improbable  that  the  other 
indictment  would  be  tried. 

Erle,  J.,  said,  he  thought  it  was  only  the  proper  precaution  on 
the  part  of  the  prosecutors  to  enter  the  cases.  He  remembered 
one  instance  wnere  ^reat  inconvenience  and  interruption  to  the 
progress  of  justice  had  resulted,  from  the  Crown  not  having  taken 
the  precaution  to  enter  the  cases,  the  traversers  having  given 
notice  of  trial,  but  neglected  to  try.  When  an  indictment  was 
removed  by  certiorari^  and  stood  for  trial  on  the  civil  side  of  the 
court,  it  had,  with  respect  to  the  entering  and  order  of  trial,  just 
the  same  incidents  as  any  other  cause.  It  followed,  therefore,  that 
the  cases  must  be  taken  in  the  order  in  which  they  were  first 
entered  and  stood  in  the  cause  list. 


288  CRIMINAL  LAW  CASES. 


Down  Summeb  Assizes,  1851. 

July  25. 

(Before  Ball,  J.) 

Reg.  r.  Hoy  and  Larkdt.  (a) 

11  VicU  c.  2 — Indictment — Evidence — Jomt  indictment — Prac^e. 

A,  B,  and  C,  D,  were  indicted  for  having  a  pistol  in  their  possession  on 
a  certain  day  within  a  proclaimed  district. 

Held,  that  evidence  of  the  publication  of  the  proclamation  in  ^*  The  Dublin 
Gazette  "  was  sufficient  under  the  statute  1 1  Vict,  c.  2,  sect,  9,  with- 
out proving  the  posting  of  the  proclamation  within  the  district. 

Held,  also,  that  though  the  indictment  charged  the  offence  to  be  under  the 
11  Vict,  c,  2,  which  was  a  temporary  act,  expiring  in  August,  1850, 
yet  that  the  indictment  concluding  contra  formam  statutorum,  and  the 
statute  11  Vict,  c.  2  having  been  continued  till  December,  1851,  by 
the  statute  13  4^  14  Vict,  c,  106,  the  indictment  was  well  enough  witli- 
out  specifically  referring  to  the  latter  statute. 

Held,  also,  that,  though  the  prisoners  were  jointly  indicted  for  having  a 
pistol  in  their  possession,  yet  the  jury  might,  after  ike  acquittal  of  one 
of  them,  find  the  other  guilty, 

LAWRENCE  HOY  and  Bernard  Larkin  were  indicted  under 
the  statute  11  Yict.  c.  2,  sect.  9,  for,  on  the  23rd  June  last, 
having  in  their  possession  a  certain  pistol  within  a  proclaimed  dis- 
trict ;  and  in  a  second  indictment,  with  appearing  in  arms  hj  night 
to  the  terror  of  Her  Majesty's  subjects. 

McMechan,  for  the  prisoner  Larkin,  having  objected  that  the 
prisoner  could  not  be  tried  on  both  indictments  at  the  same 
time. 

Sir  Thomas  Staples,  Q.  C,  for  the  Crown,  elected  to  proceed  on 
the  first  indictment,  and  called  witnesses  who  proved  the  finding 
of  a  pistol  upon  the  prisoner  Hoy  on  the  night  mentioned  in  the 
indictment ;  bnt  the  evidence  only  went  to  show  that  the  prisoner 
Larkin  was  present,  and  no  arms  were  found  upon  him.  The 
Dublin  Gazette,  containing  a  notice  proclaiming  the  Barony  of 
Upper  Orion  in  which  the  offence  was  committed,  was  then  read 
in  evidence ;  and  the  counsel  for  the  prosecution  having  closed 
their  case, 

(a)Beported  bj  W.  St.  Lkobb  Babinotoit,  Eaq^  BarriBter-at-Law. 
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V. 

Hot  avd 
Larkik. 


1851. 


Mc  Mechan  contended  that  the  evidence  was  incomplete,  and 
that  the  Crown  ought  to  have  proved  that  the  proclamation  had 
been  posted  in  the  proclaimed  districts. 

Sir  Thomas  Staples,  and  Crawford,  argued  that  such  proof  was 
not  necessary,  as  tne  9th  section  of  the  statute  made  the  offence 
complete,  from  the  day  named  in  the  proclamation,  and  not  from  indkimetUr— 
the  posting,  and  in   support  of  this  position  cited  Reff,  v.  Otway,     Evidence, 
4  Cox's  Crim.  Cas.  73. 

Ball,  J.,  after  consulting  Perrin,  J.,  said  that  he  considered 
that  the  case  of  Reff,  v.  Otway,  which  had  been  decided  by  the 
Court  of  Criminal  Appeal,  was  exactly  in  point,  and  that  therefore 
he  would  follow  it,  and  overrule  the  objection. 

McMechan  then  submitted  that,  as  the  indictment  charged  the 
offence  to  be  under  the  1 1  Vict.  c.  2,  it  could  not  be  sustamed,  as 
the  statute  was  a  temporary  one,  and  had  expired  in  August, 
1850. 

Sir  Thomas  Staples,  contr^  referred  to  the  13  &  14  Vict, 
c  106,  by  which  the  act  of  1 1  Vict,  c  2,  was  continued  until 
the  31st  December,  1851. 

McMechan  urged  that,  even  so,  the  latter  act  should  have  been 
referred  to  in  the  indictment;  but 

Ball,  J.,  was  of  opinion  that  the  allegation  of  the  offence 
under  the  first  act  was  sufficient^  particularly  as  the  indictment 
concluded  "  against  the  form  of  the  statutes  in  that  case  made  and 
provided  f  but  being  of  opidion  that  there  was  not  any  evidence 
against  the  prisoner  Larkin,  his  lordship  directed  an  acquittal  as 
to  him. 

Larkin  having  been  acquitted  accordingly. 
It  was  contended  by  Moore,  that,  as  in  the  indictment  the 
prisoners  were  charged  with  having  had  in  their  possession  a  pistol, 
when  one  had  been  acquitted,  the  indictment  could  not  be  sustained 
against  the  other,  and  R.  v.  Messingham  (1  Moo.  C.  C.  257),  was 
cited,  but 

Ball,  J.,  overruled  the  objection,  and  the  prisoner  was  found 
guilty. 

McMechan  for  the  prisoner  Larkin. 

Ross.  S.  Moore  for  the  prisoner  Hoy. 

Sir  Thomas  Staples,  Q.  C,  and  Crawford  for  the  Crown. 


VOL.  V. 
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CENTRAL  CRIMINAL  COURT. 

May  Session,  1851. 

May  16. 

(Before  Alderson,  B.,  and  Talfourd,  J.) 

Reg.  v.  Whyte.  (a) 

Forgery — Accepting  bill  of  exchange  in  jficHtious  name. 

Where  prisoner  had  fraudulently  used  the  name  of  another  person  for 

the  purposes  of  his  trade,  and  had  afterwards  accepted  a  bill  in  that 

name  : 
Held,  that  he  could  not  be  convicted  of  forgery,  unless,  when  he  first 

assumed  the  fictitious  name,  he   contemplated  the   making  of  thai 

specific  bilL 

THE  prisoner  was  indicted  for  foiging  and  uttering  an  accept- 
ance to  a  bill  of  exchange  for  20/.,  with  intent  to  defraud 
one  Samuel  Morris.  It  appeared  in  evidence,  that  the  prosecutor 
was  a  warehouseman,  and,  in  October,  1850,  the  prisoner  opened 
an  account  with  him  for  lace  goods.  He  represented  that  he  was 
in  partnership  with  Joseph  Frederick  Whiffen,  who  was  his 
brother-in-law,  and  resided  at  Brentwood.  The  account  was  a 
monthly  account,  and  the  first  and  second  were  paid ;  but  after- 
wards the  prisoner  got  into  arrear,  and  wanted  the  prosecutor  to 
draw  upon  the  firm,  which  at  last  he  consented  to  do.  The  bill  in 
question  was  drawn,  and  the  prisoner  accepted  it,  in  the  name  of 
J.  F.  Whiffen  &  Co.  Whiffen  was  called  as  a  witness,  and  stated 
that  he  had  never  been  in  partnership  with  the  prisoner,  nor  had 
the  latter  any  authority  to  use  his  name  in  connexion  with  his 
business  or  otherwise. 

Parry,  for  the  prisoner,  contended  that,  upon  this  evidence,  the 
prisoner  could  not  be  convicted  of  forgery.  To  support  the  charge, 
it  was  necessary  to  show  that  the  name  had  been  assumed  expressly 
for  the  purpose  of  the  forgery  in  question ;  but  here,  long  before 
the  bill  was  accepted,  the  prisoner  had  traded  under  the  name  of 
Whiffen  &  Co.  This  was  like  the  case  of  R.  v.  Bontien^ 
(Russ.  &  Ry.  260.)  There  it  was  held  not  sufficient  that  the  name 
should  be  proved  to  be  a  false  name,  but  it  must  appear  that  it 
was  assumed  for  the  purposes  of  fraud  in  the  particular  transaction. 
In  R.  V.  Inhabitants  of  Burton-upon- Trent  (3  Mau.  &  S.  537),  the 

(a)  Reportwl  by  B.  C.  Robinson,  Esq.,  BRrrister-at-I^w. 
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name  by  which  a  man  was  married  was  a  false  name,  but  he  had 
assumed  it  some  time  before  for  purposes  of  conceahnent,  he 
having  deserted  from  the  army ;  it  was  held  that  the  marriage  was 
valid,  the  name  not  having  been  taken  for  the  purpose  of  fraud 
respecting  the  marriage  itself. 

RobinsoUy  for  the  prosecution,  submitted  that  if  the  prisoner 
assumed  the  name  of  Whiffen  for  the  purposes  of  fraud,  and  he 
fraudulently  accepted  the  bill  in  his  brother-in-law's  name,  he 
would  be  guilty  of  forgery.  It  was  immaterial  that  he  had  used 
that  name  before,  if  he  had  no  authority  to  use  it  when  he  accepted 
the  bill. 

Talfourd,  J. — I  think  it  will  scarcely  be  sufficient  to  show 
that  the  name  of  Whiffen  was  assumed  for  the  purposes  of  fraud 
generally,  it  must  have  been  taken  for  the  specific  object  of  passing 
off  this  bill.  The  carrying  on  business  in  the  false  name  might  be 
for  the  purpose  of  creatmg  a  false  impression,  with  a  view  to 
obtaining  credit ;  that  might  support  a  charge  of  obtaining  money 
or  goods  by  false  pretences,  but  not  a  charge  of  forgery. 

Alderson,  B.,  concurred. 

Robinson  contended  that,  at  all  events,  it  was  a  question  for  the 
jury  whether,  when  the  prisoner  first  assumed  the  name,  it  was 
not  with  the  view,  amongst  other  things,  of  drawing  bills,  and  so 
supporting  a  false  credit.  In  Shepherd^ s  case  (2  East  P.  C.  967), 
it  was  held  that,  although  a  man  had  been  previously  known  by 
the  fictitious  name  in  which  he  had  accepted  a  bill  of  exchange, 
it  would  not  avail  him  in  a  defence  to  a  charge  of  forgery. 

Talfourd,  J. — I  propose  to  leave  the  case  to  the  jury  in  this 
way.  First, — Whether,  when  the  prisoner  accepted  this  bill  in  his 
brother-in-law's  name,  he  had  reasonable  grounds  for  believing  he 
had  authority  to  do  so;  and  secondly, — whether  he  assumed  the 
name  of  J.  F.  Whiffen  &  Co.  with  a  view  of  defrauding  the  parties 
with  whom  he  dealt,  by  issuing  false  bills  of  exchange,  of  which 
this  was  one.  I  do  not  think  it  would  be  sufficient  that  he 
assumed  the  name  for  the  purposes  of  fraud  generally.  The  jury 
must  find  that  he  contemplated  issuing  this  particular  bill,  and,  as 
far  as  my  judgment  goes,  I  do  not  see  that  there  is  sufficient 
evidence  to  warrant  them  in  coming  to  such  a  conclusion. 

Verdict y  Not  guilty, 

Robinson^  for  the  prosecution. 

Parry y  for  the  prisoner. 


Bxo. 

r. 
Whytk. 

1851. 

Forgery-^ 
Evidence, 
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CENTRAL  CRIMINAL  COURT. 

June  Session,  1851. 

June  18. 

(Before  the   Recorder.) 

Reg.  v.  MEDLAND.(a) 

Larceny — Pawning — Intent  to  redeem. 

On  a  charge  of  larceny^  it  was  proved  that  the  prisoner  had  taken 

property/  from  ready-furnished  lodgings  that  were  let  to  her^  and  had 

pawned  it: 
ITeldy  that  the  fact  that  she  Jiad  frequently  pawned  and  afterwards 

redeemed  portions  of  the  same  property,  was  no  answer  to  the  charge. 

There  must  not  only  be  the  intent^  but  also  tJie  ability  to  redeem^  to 

render  such  defence  available, 

THE  prisoner  was  indicted  for  larceny.  It  appeared  that  she 
haa  taken  ready-furnished  lodgings,  and  had  pawned  some 
of  the  property  therein  belonging  to  the  landlord.  It  was  proved 
that  she  had  often  pawned^  and  afterwards  redeemed  portions  of 
the  same  property, 

Robifisofi,  for  the  prisoner^  submitted  that  if  the  jury  were 
satisfied  that  the  prisoner  took  the  property  for  the  purpose  of 
pawning,  but  with  the  intention  of  redeeming  it,  she  would  be 
entitled  to  an  acquittal,  because  the  intent  would  not  be  perma- 
nently to  deprive  the  owner  of  it.  R,  v.  Phetheon  (9  C.  &  P. 
552) ;  and  R.  v.  Wright  (9  C.  &  P.  559),  were  referred  to. 

The  Recorder,  after  consulting  the  judges  in  the  adjoining 
court : — I  have  taken  the  opinion  of  Mr.  Justice  Coleridge,  and  of 
Mr.  Baron  Piatt  upon  this  case,  and  they  both  think  with  me  that 
there  is  nothing  in  the  evidence  that  will  justifjr  the  jury  in 
acquitting  the  prisoner,  on  the  ground  that  she  tooK  this  property 
with  the  intention  of  redeeming  it.  It  would  be  very  dangerous 
to  hold  that  the  suggestion  of  such  an  intent  would  be  sufficient  to 
constitute  a  valid  defence.  A  person  may  pawn  property  without 
the  slightest  prospect  of  ever  being  able  to  redeem  it,  and  yet 
there  may  be  some  vague  intention  of  doing  so,  if  afterwards  the 
opportunity  should  occur,  however  improbable  it  may  be  that  it 
will  do  so.  But  it  can  never  be  said  tnat  there  is  an  intention  to 
redeem  under  circumstances  that  render  it  very  improbable,  or  at 
least  uncertain  that  such  ability  will  ever  exist.     A  man  may  take 

(a)  Reported  by  B.  C.  Robxnsok,  Esq.,  Barrister-at-lAW. 
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my  property,  may  exercise  absolute  dominion  over  it,  may  trade 
upon  it  and  make  a  profit  upon  it  for  three  months,  and  yet  may 
say,  when  charged  with  stealing  it,  that  he  meant  to  return  it  to 
me  at  some  time  or  another.  I  shall  direct  the  jury,  that  for  such 
a  defence  to  be  at  all  available  there  must  be  not  only  the  intent 
to  redeem,  evidenced  by  similar  previous  conduct,  but  there  must 
be  proof  also  of  the  power  to  do  so,  of  which  the  evidence  here 
seems  rather  of  a  negative  character. 

Verdictf  Guilty. 
RobinsoUy  for  the  prisoner. 


Rbo. 

V. 

Mbdland. 
ISM. 

Pawning  — 
Evidence. 


CENTRAL  CRIMINAL  COURT. 

July  Session,  1851. 

(Before  Cbesswell,  J.) 

July  9. 

Reg.  v.  Rogers,  (a) 

Larceny — Post-office — Post  letter. 

A,  brought  a  letter,  enclosing  a  10/.  note,  to  a  district  receiving-house, 
and  desired  that  it  might  be  registered.  The  postmistress  took  the 
money  for  the  registration,  and,  being  busy  at  the  time,  requested  A,  to 
call  c^ain.  In  the  mean  time  she  put  the  letter  under  a  glass  case,  to 
which  the  prisoner  had  access.  When  the  letter  was  taken  up,  for 
the  purpose  of  being  despatched,  it  was  found  that  the  note  hctd  been 
abstracted. 

Held,  that  the  letter  was  a  post  letter,  within  1  Vict,  c.  36,  s.  47. 

THE  prisoner  was  indicted  for  stealing  from  a  post  letter  a  10/. 
Bank  of  England  note.  It  appeared  in  evidence,  that  a 
Mrs.  Rice  had  taken  a  letter,  which  enclosed  a  10/.  note,  to  a 
district  receiving-house,  and  bad  handed  it  to  the  postmistress, 
with  a  request  that  it  might  be  registered.  She  paid  the  fee  for 
registration;  but  the  postmistress,  being  busy  at  the  time,  re- 

! nested  Mrs.  Rice  to  call  again,  when  she  would  give  her  a  receipt, 
n  the  mean  time  she  put  the  letter  under  a  glass  case  in  the  shop, 
to  which  the  prisoner  had  access.     A  short  time  afterwards  Mrs. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BAirister-at-Law. 
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Rice  called  again :  the  letter  was  taken  from  the  case  and  stamped, 
but  it  was  subsequently  discovered  that  the  lOL  note  had  been 
abstracted. 

O^BricTiy  for  the  prisoner,  contended  that,  under  the  circum- 
stances, the  letter  could  not  be  taken  to  be  a  post  letter.  It  was 
delivered  to  the  postmistress,  not  for  the  purpose  of  .being  sent 
through  the  post-oflSce,  but  until  something  else  was  done  with  it, 
namely,  until  it  was  duly  stamped.  While  that  remained  undone 
it  could  not  be  considered  effectually  posted.  R,  v.  Harley 
(1  C.  &  K.  89)  was  a  case  very  similar  in  its  circumstances. 
There  the  post-office  was  at  an  inn,  and  a  person  was  sent  to  put  a 
letter,  containing  a  promissory  note,  into  the  post.  He  took  it  to 
the  inn,  with  money  to  prepay  the  postage.  He  did  not  put  it 
into  the  letter-box,  but  laid  the  letter,  with  the  monev  upon  it, 
upon  a  table  in  the  passage  of  the  inn,  and  he  pointed  out  the 
letter  to  the  prisoner,  who  was  a  female  servant  at  the  inn.  The 
prisoner  stole  the  letter  and  its  contents,  and  it  was  held  that  she 
could  not  be  convicted,  for  the  letter  had  not  become  a  post  letter 
when  it  was  stolen. 

Bodkin  (with  whom  was  darkson,  for  the  prosecution)  relied 
upon  the  words  of  the  statute.  The  47th  section  of  1  Vict.  c.  36, 
enacted  that  "  the  term  *  post  letter '  should  mean  any  letter  or 
packet  transmitted  by  the  post  under  the  authority  of  the  Post- 
master-General ;"  ^*  and  a  letter  should  be  deemed  a  post  letter 
from  the  time  of  its  being  delivered  to  the  post-office  to  the  time 
of  its  being  delivered  to  the  person  to  whom  it  w^as  addressed :" 
*^  and  the  delivery  to  a  letter  carrier,  or  other  person  authorized  to 
receive  letters  for  the  post,  should  be  a  delivery  to  the  post-office." 
In  this  case  the  letter  was  actually  delivered  to  the  postmistress, 
and  therefore  became  a  post  letter  from  that  time.  She  had 
authority  to  receive  it,  which  was  not  the  case  in  M.  v.  Harley, 

Cbesswell,  J. — I  think  the  case  of  R.  v.  Harleyy  does  not 
apply  here.  There,  there  was  no  delivery  to  any  person  authorized 
to  receive  the  letter.  Here  it  was  delivered  into  the  hands  of  the 
postmistress  herself.  I  think  this  is  a  post  letter,  within  the 
statute. 

Verdict^  Guilty. 

Clarkson  and  Bodkin,  for  the  prosecution. 

O'Brien,  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

July  Session,  1851. 

July  9. 

(Before  the  Recoeder.) 

Reg.  v.  Samtard.  (a) 

Larceny — Bailment. 

The  prisoner  was  employed  by  tlie  prosecutor  to  make  up  canvass  bags, 
at  his  (the  prisoner's  J  own  house.  The  canvass  was  cut  out  at  the 
shop  of  the  prosecutor  and  taken  away  by  the  prisoner,  A  portion  of 
it  was  duly  worked  up  and  returned,  the  remainder  was  converted  by 
him  to  his  own  use. 

Held,  that  he  could  not  be  convicted  of  larceny, 

THE  prisoner  was  indicted  for  larceny. 
It  appeared  that  he  was  employed  by  the  prosecutor,  who 
was  a  tarpauling  manufacturer^  to  make  up  for  him  canvass  bags. 
The  canvass  was  cut  out  by  the  prisoner,  at  the  prosecutor's  shop, 
and  taken  away  by  him ;  and  it  was  his  duty  to  make  it  up  at  his 
own  house,  and  bring  back  the  bags  complete.  A  portion  of  a 
large  quantity  of  material  received  by  him  was  worked  up  and 
brought  back  to  the  prosecutor ;  the  remainder  he  pawned,  and 
appropriated  the  money  to  his  use. 

The  Recorder  (after  consulting  Mr.  Justice  CresswelL) — An 
extremely  nice  point  of  law  arises  in  this  case.  If,  under  ordinary 
circumstances,  a  servant  has  possession  of  his  master's  goods,  the 
possession  of  the  servant  is  the  possession  of  the  master,  and  if  he 
makes  away  with  the  property,  ne  is  guilty  of  larceny.  But  a  very 
refined  distinction  has  been  taken  between  the  case  of  a  servant 
having  goods  of  his  master's  upon  his  master's  premises,  and  having 
them  to  work  up  upon  his  own.  He  is,  in  the  latter  case,  consider^ 
not  in  the  light  of  a  servant,  but  in  that  of  a  bailee.  If  he  then 
makes  away  with  the  property,  he  is  guilty  of  a  fraud,  but  not  of 
a  larceny.  If,  on  the  other  hand,  a  servant  so  entrusted  w^ere  to 
separate  a  portion  of  the  goods,  and  dispose  of  them  to  his  own 
use,  then  the  very  act  of  separating  them  would  determine  the 
bailment.  He  would  no  longer  be  in  lawful  possession  of  those  he 
had  so  separated  with  a  fraudulent  intent,  and  would  therefore  be 
guilty  of  larceny  in  converting  them.    Here  it  appears  the  prisoner 

(a)  Reported  bj  B.  C.  BoBiUflOH,  Esq.,  Barrister-at-Law. 
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had  separated  and  made  up  a  portion  of  the  materials,  which 
would  be  a  lawful  act ;  his  pawning  the  rest,  therefore,  would  not 
render  him  guilty  of  larceny.  1  have  consulted  Mr.  Justice 
Cresswell  on  the  subject,  who,  after  some  hesitation,  thinks  that 
the  jury  should  be  directed  to  acquit  the  prisoner. 

Verdicty  Not  guilty. 


CENTKAL  CRIMINAL  COURT. 

August  Session,  1851. 

August  20. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Young  and  Muezzell.  (a) 

Evidence — Husband  and  wife —  Voir  dire. 

One  of  tioo  prisoners  had  married  his  deceased  wif^s  sister : 

Held,  that  she  vms  a  competent  witness  against  him  upon  his  trial, 

A  witness  for  the  prosecution  was  examined  on  the  part  of  the  prisoners 

on  the  voir  dire,  and  deposed  that  she  was  married  to  one  of  them : 
Heldy  that  she  might  be  further  examined  on  the  voir  dire,  on  the  part  of 

the  prosecution,  to  prove  that  the  same  prisoner  had  been  previously 

married  to  her  sister. 
The  witness  stated,  on  such  further  examination,  that  she  and  her  sister, 

who  was  seven  years  older  than  herself  had  always  lived  together  with 

tlieir  parents,  and  that  she  always  believed  her  to  be  her  sister : 
Held,  sufficient  proof  of  the  relationship, 

^'^HESE  prisoners  were  indicted  for  stealing,  whilst  in  the 
JL  service  of  the  post-office,  a  letter  containing  bank  notes.  A 
witness  was  put  into  the  witness-box,  who  stated,  on  being  exa- 
mined on  the  voir  dircy  that  she  was  married  to  the  prisoner 
Muezzell  in  August,  1849. 

Clarhson  (with  whom  was   Bodkin^   for  the  prosecution)  was 
about  to  ask  her  further  questions  on  the  voir  dire: 

Parry  (for   the   prisoner  Muezzell)  objected  to  his  doing   so. 
As  the  evidence  at  present  stood,  the  witness  was  proved  to  be 

(a)  Reported  bv  B.  C.  Bobimson,  Esq.,  Barrister-at-Law. 
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the  prisoner's  wife.,  and  if  it  was  sought  to  show  that  she  was  not 

80^  by  reason  of  the  marriage  being  invalid^  it  ought  to  be  done   yovso 

by  independent  testimony^  and  not  by  any  further  examination  of    Mvkzzio^ 

the  witness.     If  she  was  the  prisoner  s  wife,  no  evidence  could  be        

elicited  from  her.    If  she  was  not,  that  fact  must  be  proved  before 
Bhe  could  be  examined. 

Eble,  J. — I  am  of  opinion  that  any  witness  examined  to  a  par- 
ticular fact  may  be  questioned  as  to  her  knowledge  of  circum- 
Btances  connected  with  it.  In  bigamy,  the  second  wife  may 
prove  the  first  marriage,  if  she  was  present  at  it,  and  that,  not- 
withstanding she  had  previously  stated  she  was  married  to  the 
person  charged.  It  must  not  be  taken  at  present  that  the  witness 
IS  the  prisoner's  wife ;  that  is  the  precise  question  we  are  inquiring 
into. 

The  witness  was  then  further  examined,  and  stated  that  she  had 
had  a  sister,  who  was  seven  years  older  than  herself,  and  who  was 
married  to  the  prisoner  Muezzell  in  1846,  and  died  in  1848.  The 
witness  was  present  at  the  marriage.  She  and  her  sister  had  been 
brought  up  together  with  their  parents :  she  always  believed  that 
they  were  sisters. 

Clarkson  now  required  that  the  witness  should  be  sworn. 

Parry  and  Ballantine  (for  the  prisoners  respectively),  objected. 
K  it  was  clearly  established  that  the  witness  was  the  sister  of  the 
prisoner's  first  wife,  it  certainly  could  not  be  contended,  after  the 
case  of  i?.  V.  Chadwick  (11  Q.  B.  173),  that  she  was  incompetent, 
but  it  was  necessary  that  that  should  be  shown  more  clearly  than 
had  been  done  at  present.  Her  mere  statement,  that  she  believed 
the  first  wife  to  be  her  sister,  was  not  sufficient.  Keputation  of 
relationship  would  not  do  in  a  criminal  case,  where  other  facts,  the 
effect  of  which  it  was  sought  to  obviate,  had  been  specifically 
proved.  In  Campbell y.  Twemlow  {\  Price,  83),  a  case  is  referred  to 
Dy  Richards,  B.,  in  which  Lord  Kenyon  refused  to  allow  a  woman, 
who  had  been  living  with  a  prisoner,  and  who  had  been  mentioned 
by  him  in  the  course  of  the  trial  as  his  wife,  to  be  called  into  the 
witness-box,  although  she  was  prepared  to  prove  that  they  were 
never  married.  Here  the  first  wife  was  seven  years  older  than 
the  witness,  and,  therefore,  it  was  impossible  that  the  latter 
could  know  whether  she  was  her  sister  or  not.  The  evidence  of 
some  person  present  at  the  birth  was  essential  in  such  a  case  as 
this. 

Erle,  J. — I  am  of  opinion  that  the  evidence  of  this  witness  is 
admissible.  It  is  quite  clear,  that  if  a  person  is  questioned  on  the 
voir  dircy  with  the  view  to  raise  an  objection  to  her  competency, 
she  may  also  be  examined  to  remove  that  prima  fade  ground  of 
objection.  If  she  says  that  she  was  married  to  the  prisoner,  she 
may  go  on  to  show  that  the  marriage  was  void,  and  did  not  create 
between  them  the  relation  of  husband  and  wife.  If  her  evidence, 
then,  as  to  the  first  wife  being  her  sister,  is  admissible,  I  think  it  is 
sufficient,  and  that  although  seven  years  younger,  she  may  still 
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prove  the  relationship.  There  is  no  rale  of  law  requiring  that 
such  a  fact  should  be  established  by  that  which  would  amount  to 
demonstration^  namely,  by  the  evidence  of  some  person  who  was 
present  at  the  birth. 

Evidence  admitted* 

Clarkson  and  Bodkin^  for  the  prosecution. 

Ballantine  and  Parry,  for  the  prisoners. 


CENTKAL  CRIMINAL  COURT. 

August  Session,  1851. 

August  24. 

(Before  Wightman,  J.) 

Reg.  V,  Upton  and  Gutteridge.  (a) 

14  ^  15  Vict.  c.  19,  s.  6 — Railway — Malicious  obstruction. 

The  prisoners  placed  a  stone  upon  a  line  of  railway ^  so  as  to  cause  an 
obstruction  to  any  carriages  that  might  be  travelling  thereon: 

Held,  that  if  this  was  done  mischievously,  and  with  an  intention  to 
obstruct  the  carric^es  of  the  company,  the  jury  would  be  justified  in 
finding  that  it  was  done  "  mcUiciously.** 

THE  prisoners  were  indicted  under  the  14  &  15  Vict  c.  19, 
for  unlawfully  and  maliciouly  placing  a  stone  upon  the  North 
Woolwich  Railway,  with  intent  to  damage,  injure,  and  obstruct 
the  carriages  travelling  thereon.  It  appeared  that  the  prisoners, 
who  were  respectively  of  the  ages  of  eleven  and  thirteen,  were 
seen  to  go  upon  the  railway,  and  whilst  one  held  the  lever  by 
which  the  points  are  turned,  so  as  to  separate  two  portions  of  the 
rail,  the  other  dropped  a  stone  between  them,  so  as  to  keep  them 
separated.  The  result  would  have  been,  had  the  act  not  been 
detected,  that  carriages  passing  over  that  portion  of  the  line  would 
have  been  thrown  of  the  rail.  There  was  no  other  motive  sug- 
gested on  the  part  of  the  prosecution  for  the  act  except  that  of 
wanton  mischief. 

(a)  Reported  by  B.  C.  RoBorsoir,  Esq.,  B«rrister-at-Law. 
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WiGHTMAN,  J.,  to  the  jury. — In  order  to  convict  the  prisoners^        B«o. 
you  must  be  satisfied,  in  the  first  place,  that  they  wilfully  placed    upton  and 
the  stone  in  the  position  deposed  to  by  the  witnesses.     Secondly,  gutteridgb. 

that  it  was  done  maliciously,  and  with  intent  to    damage  and        

obstruct  the  carriages  travelling  upon  the  line.     It  has  not  been        ]^^ 
specifically  proved  here  that  there  was  on  the  part  of  the  prisoners     RaUwa^— 
any  malice  or  ill  will  against  the  railway  company,  or  against  any  Obstruction  of 
of  the  passengers  travelling  upon  the  line,  but  I  am  of  opinion  ^^f^^^  g**^'* 
that  it  is  not  necessary  that  malice,  in  the  ordinary  sense  of  that  ' 

word,  should  be  distinctly  proved.  If  this  was  done  mischievously, 
and  with  a  view  to  damage  and  cause  obstruction,  I  think  you  will 
be  justified  in  point  of  law  in  finding  that  it  was  done  maliciously. 

Verdict,  Guilty, 

Ballantine,  for  the  prosecution. 

Spicer,  for  the  prisoners. 


ixtlardi. 

DUBLIN  QUARTER  SESSIONS. 

1851. 
(Before  the  Right  Hon.  Fbedeeick  Shaw,  Recorder.) 

Reg.  v.  Copeland.  (a) 

Larceny — Evidence — Fraud — Duty  of  grand  jury. 

Evidence  that  prisoner  took  away  guns  under  pretence  of  bringing  them  to 
his  employer^  a  country  gentleman,  to  approve  of  and  absconded^  ofter 
pawning  them,  not  sufficient  to  constitute  larceny,  itiasmuch  as  the 
gunmaker  placed  a  certain  confidence  in  the  prisoner,  by  giving  him 
the  guns  on  his  own  statement. 

It  is  Ae  duty  of  a  grand  jury,  when  in  doubt  as  to  whether  the  traverser 
is  legally  guilty,  or  can  be  convicted  for  the  crime  for  which  bills  are 
sent  up  to  them,  if  they  believe  him  morally  guilty,  to  find  the  bills,  and 
give  the  court  an  opportunity  of  deciding  the  point, 

THIS  was  an  indictment  for  stealing  two  gowns,  value  2/.,  the 
property  of  one  John  Walsh.  It  appear^  from  the  evidence 
of  the  prosecutor  Walsh,  that  the  prisoner  Copeland  came  on 
horseback  to  the  door  of  his  shop,  and  having  asked  to  see  some 

(a)  Reported  by  P.  J.  M'KzNMik,  Esq.,  Barrister-at-Law. 
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guns^  was  shown  several  fowling-pieces.  He  selected  two ;  and 
having  been  informed  of  the  price,  said  he  wanted  them  for  his 
master,  a  country  gentleman  of  the  name  of  Nolan,  and  that  be 
would  take  them  to  the  hotel  to  him,  when,  if  they  were  approved 
of;  he  would  return  and  pay  for  them,  or  if  not,  brin^  them  back. 
At  the  same  time  he  asked  Walsh,  could  he  ^ve  him  any  place 
to  put  up  his  horse  for  an  hour  or  two.  Walwi,  never  suspecting 
any  harm,  allowed  him  to  take  away  the  guns,  after  having  had 
the  horse  put  up  at  a  friend's  stable.  The  prisoner  then  went 
awav,  and  he  never  saw  him  again  until  after  he  was  arrested ;  he 
confessed  that  the  story  about  Nolan  was  a  fabrication,  and  that 
the  horse  was  not  his  own,  but  that  he  had  hired  him.  A  bill  had 
been  sent  up  to  the  grand  jury  against  the  same  prisoner  for 
stealing  the  horse,  which  they  ignored. 

The  Kecordeb  expressed  his  opinion  that,  on  the  evidence  as  it 
stood,  the  prisoner  could  not  be  convicted  of  the  larceny.  The 
prosecutor,  John  Walsh,  according  to  his  own  statement,  had 
trusted  the  prisoner  with  the  guns  on  the  credit  of  his  story,  and 
freely  allowed  him  to  take  them  away.  The  case  before  them 
approached  very  near  the  line  between  fraud  and  larceny ;  but, 
considering  all  the  facts  of  the  case,  and  the  authorities  on  the 
subject,  he  could  not  consider  it  a  case  of  larceny ;  and  as  that 
was  the  only  question  for  the  jury  to  decide,  he  felt  bound  to 
direct  them  to  acquit  the  prisoner. 

Not  auilty. 

On  the  next  occasion  of  the  grand  jury  bringing  down  bills  into 
court,  the  Learned  Judge  adverted  to  the  fact,  that  they  had  ignored 
the  bill  a^inst  Copeland  for  horse  stealing,  and  at  the  same  time 
that  he  did  not  object  to  any  of  their  findings,  or  mean  to  say  that 
they  had  improperly  ignored  that  bill,  he  felt  it  to  be  proper, 
from  what  he  saw  of  that  case,  to  point  out  to  them  more  parti- 
cularly their  duty.  Where  a  grand  jury  think  that  a  traverser 
is  morally  guilty,  the  better  plan  for  them  is  to  find  the  bill, 
and  let  the  court  below  pronounce  of  what  Hf  any)  ofience 
the  traverser  can  be  legally  convicted.  In  this  case,  if  they 
thought  that  the  thiverser  had  been  morally  guilty  of  either  fraud 
or  larceny,  and  were  in  doubt  whether  he  could  be  convicted  on 
the  indictment,  the  better  plan  was  to  find  a  true  bill.  These 
remarks  were  merely  intended  for  their  future  guidance,  and  bad 
no  reference  to  what  had  been  done. 


CRIMINAL  LAW   CASES.  301 


jFrelanlr. 


DUBLIN  QUARTER  SESSIONS. 

1851. 
(Before  the  Right  Hon.  Frederick  Shaw,  Recorder.) 

Reg.  v.  Cunningham,  (a) 

AssauU  and  battery — Practice — Calling  witnesses  for  prosectUion  after 

they  close. 

Where  the  ccue  for  the  prosecution  has  been  rested  on  the  evidence  of  a 
single  witness,  who  proves  the  entire  charge,  biit  whose  evidence  is 
unexpectedly  sought  to  be  discredited  by  the  witnesses  for  the  defence, 
the  court  may  allow  witnesses  to  be  called  by  the  prosecution,  after 
the  defence  is  closed,  to  corroborate  the  evidence  of  the  single  witness 
examined  for  the  prosecution. 

THIS  was  an  indictment  for  an  assault  and  battery.  One  wit- 
ness (Hetherington)  only  was  called  to  prove  the  assault,  and 
the  entire  case  for  the  prosecution,  which  he  did  clearly  and  satis- 
factorily. Several  other  witnesses  for  the  prosecution  were  ready 
in  court,  but  it  was  not  thought  necessary  to  examine  them.  The 
testimony  of  the  first  witness  called  for  the  defence  was  calculated 
to  discredit  Hetherington's  testimony.  Under  these  circumstances, 
on  the  application  of  the  prosecutor,  the  Recorder  allowed  him 
to  call  and  examine  some  of  the  withesses  whom  he  had  in  attend- 
ance, in  order  to  corroborate  Hetherington's  testimony. 

(a)  Reported  bj  P.  J.  M'Kbnna,  Esq^  Barrister-at-Law. 
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OXFORD  CIRCUIT. 
Shrewsbury  Spring  Assizes,  1851. 

March  22. 
(Before  Mr.  Justice  Patteson.) 

Reg.  V,  Baxter,  (a) 

Embezzlement  by  police  officer — StattUes  2^3  Vict.  c.  93  ;  3  4"  4  Vict, 
c.  88 — Relation  of  master  and  servant — Receipt  of  money  to  master^s 
use. 

By  Stat.  2^-3  Vict.  c.  BS^for  the  establishment  of  police  constables,  power 
is  given  to  the  justices  of  a  county  or  division  to  appoint  a  chief  con- 
stable^ who,  subject  to  the  approval  of  two  justices,  has  the  power  to 
appoint  constables  and  superintendent  constables.  It  was  the  duty  of 
the  constables  of  the  county  of  S,,  so  appointed,  to  account  for  and  pay 
weekly  to  the  superintendent  of  their  division  all  moneys  received  by 
them,  and  it  was  the  duty  of  the  superinte7ident  to  return  weekly  to  the 
chief  constable  a  statement  of  such  moneys.  It  was  also  the  duty  of  the 
superintendent  to  pay  the  constables  their  wages  weekly.  In  practice, 
however,  it  was  the  custom  of  the  superintendent,  in  balancing  the 
accounts  with  his  men,  to  set  off  the  sums  received  by  them  in  the  course 
of  their  duty  against  their  wages,  the  balance  struck  going  over  to  the 
next  account,  and  so  on  from  week  to  week  without  any  money  actually 
passing  from  one  to  the  other.  A  constable  having  in  this  way 
accounted  to  the  superintendent  for  the  sum  of  21.  Ss.  6d.  received  by 
the  former,  the  latter  fraudulently  omitted  that  sum  in  his  €u:courU  with 
the  chief  constable,  and  subsequently  denied  its  receipt. 

Held,  per  Patteson,  J.,  that  there  was  a  constructive  receipt  of  that  sum 
by  the  superintendent  from  the  constable,  so  as  to  support  the  allegation 
of  the  receipt  of  the  money  in  an  indictment  against  the  superintendent 
for  embezzlement. 

Held,  also,  that  the  superintendent  was  the  clerk  and  servant  of  the  chief 
constable,  and  that  the  money  might  be  alleged  to  have  been  received 
for  and  on  his  account. 

Held,  that  the  superintendent  could  not  be  described  as  the  clerk  or 
servant  of  the  treasurer  of  the  county,  to  whom  the  chief  constable 
transmitted  all  sums  received  by  him  from  the  superintendent. 

The  3  4"  4  Vict.  c.  88,  directs  that  the  moieties  of  fines  imposed  by  the 
justices,  on  informations  laid  by  the  police  constables,  should  be  in- 
vested in  such  manner  as  the  justices  should  direct,  so  as  tojorm  a 
superannuation  fund  for  the  constables.     A  superintendent  of  police, 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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having  received  a  sum  of  money  from  the  clerks  of  justices,  the  amount        Rkg. 
of  penalties  imposed  by  them  on  tJie  information  of  such  superin^  ^' 

tendenty  and  the  latter  having  fraudulently  omitted  to  account  for  such        

sum  to  the  chief  constable^  1851. 

Query,  whether  an  indictment  for  embezzling  such  sum  could  be  sup'        

ported  under  these  circumstances ;  and  "^'ij***^"'!w 

Query  also,  whether,  if  it  could,  the  superintendent  should  be  described  '^'servant, 
as  the  servant  of  the  chief  constable,  or  of  the  trustees  of  the  superan- 
nuation fund, 

THE  prisoner^  William  Baxter,  was  indicted  for  embezzlement. 
The  indictment  contained  five  counts.  The  1st  count  alleged 
that  the  prisoner,  on  the  13th  of  March,  1849,  at  the  parish  of 
Wellington,  being  then  and  there  employed  in  the  capacity  of  a 
clerk  to  Dawson  Mayne,  did,  by  virtue  of  his  said  employment 
then  and  there,  and  whilst  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money  to  the  amount 
of  12/.  and  4«.  for  and  in  the  name  and  on  the  account  of  the  said 
Dawson  Mayne,  his  master,  and  the  said  money  then  and  there 
fraudulently  and  feloniously  did  embezzle,  &c 

The  2nd  count  charged  an  embezzlement  within  six  months  of 
the  first,  viz.,  on  the  12th  of  July,  1849,  of  the  sum  of  2/.  35.  6rf. 

The  3rd  count,  in  like  manner,  charged  an  embezzlement  on  the 
26th  of  July,  of  2/.  3^.  6rf. 

The  4th  count  was  for  the  embezzlement  of  the  same  moneys 
mentioned  in  the  3rd.  count,  but  alleged  that  the  prisoner  was 
employed  in  the  capacity  of  a  clerk  to  Joshua  John  Peele,  as 
treasurer  of  the  county  of  Salop,  and  that  the  money  was  received 
by  the  prisoner  on  his  account. 

The  5th  count  charged  the  embezzlement  of  the  same  sum 
mentioned  in  the  1st  count,  alleging  that  the  prisoner  was 
employed  in  the  capacity  of  a  clerk  to  the  Hon.  Thomas  Kenyon, 
Dawson  Mayne,  John  Loxdale,  and  Joshua  John  Peel,  as  trustees 
of  the  Shropshire  Constabulary  Superannuation  Stock  or  Fund, 
and  that  the  money  was  received  by  the  prisoner  for  and  on 
account  of  the  said  trustees. 

Greaves^  Q.  C,  and  Scotland  for  the  prosecution. 

PhilUmore  for  the  prisoner. 

Greaves  stated  that  this  prosecution  had  been  instituted  on 
behalf  of  the  magistrates  against  the  prisoner,  who  bad  been 
superintendent  in  the  C  division  of  the  police  force  since  the  year 
1840;  and  the  charge  against  him  was,  that  be  received  certain 
moneys,  in  his  character  as  a  superintendent  of  police,  which  he 
was  bound  to  account  for,  and  pay  over  to  the  chief  constable,  but 
which  he  had  embezzled.  By  the  2  &  3  Vict.  c.  93,  which  was 
intituled  An  Act  for  the  Establishment  of  District  and  County 
Constables  by  the  authority  of  Justices  of  the  Peace,  provision  was 
made  by  the  first  section  for  the  way  in  which  the  constables 
might  be  appointed ;  and  then,  on  their  being  appointed,  sect.  4 
enacted  that  the  justices  might  appoint  a  person  to  be  chief  con- 
stable; and  by  sect.  6  it  was  enacted  that,  subject  to  the  approval 
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^-        of  two  or  more  justices  in  petty  sessions  assembled^  the  chief  con- 
Baxter.      ^^^^^  might  appoint  the  other  constables  and  superintendents  in 

each  division,  and  at  his  pleasure  dismiss  all  or  any  of  them.     A 

1851.        police  force  had  for  some  years  been  established  in  Shropshire,  and 
EmbeeBlemau  *  chief  Constable  of  the  name  of  Mayne  had  been  appointed.     The 
^Matter  and  chief  constable  had  afterwards  appointed  the  prisoner  a  superin- 
SennmL      tendent  of  the  C  division,  and  ms  duty  was  to  superintend  the 
other  constables  in  that  division,  to  take  an  account  weekly  of  the 
moneys  received  by  them  in  the  course  of  their  duty,  and  which 
were  entered  in  their  books,  and  weekly  return  to  the  chief  con- 
stable  a   statement   of  those   moneys  so   accounted   for   by  the 
constables.     By  the  3  &  4  Vict.  c.  88,  s.  10,  provision  was  made 
for  a  superintendent  fund.     It  being  extremely   desirable  that, 
when  constables  became  incapable,  by  age  or  infirmity,  from  dis- 
charging their  duties,  some  provision  should  be  made   for  them, 
that  section  enacted  that  there  should  be  deducted  from  the  pay 
and  salaries  of  the  constables  a  sum  according  to  such  yearly  rate 
as  the  justices  of  the  county  should  direct,  not  being  a  greater 
sum  than  2L  \0s.  in  100/. ;  and  it  also  directed  that  the  moieties 
of  fines  imposed  by  the  justices,  on  informations  laid  by  the  con- 
stables, and  all  the  moneys  accruing  from  stoppages  of  pay  during 
the  sickness  of  any  of  the  constables,  should  from  time  to  time  be 
invested  in  such  manner  as  the  justices  should  direct,  so  as  to  form 
a  Superannuation  Fund.     Now   one   portion  of  the   indictment 
against  the  prisoner  alleged,  that  he  embezzled  the  moieties  of 
certain  fines  imposed  by  justices  of  the  peace,  on  information  laid 
by  police  constables.     Those  moieties  of  fines  were  entered  by  the 
constables  in  books,  some  of  which  would  be  put  in  evidence ;  and 
one  of  the  charges  against  the  prisoner  was,  that  he  did  receive 
such  moieties  of  fines  from  the  other  constables,  that  he  did  not 
account  to  the  chief  constable,   but  that,  in  fact,  he  embezzled 
them.   By  sect.  17  of  the  same  act  it  was  also  provided,  that  when 
one  of  these  police  constables  did  any  duty  which  might  have  been 
done  by  a  local  constable,  the  police  constable  was  to  receive  the 
fee,  but  was  not  to  put  it  into  his  pocket;  he  was  to  account  for 
it  weekly  to  the  superintendent  of  the  division,  who  was  further 
to  account  to  the  chief  constable,  and  then  the  chief  constable  was 
to  make  a  return  to  the  treasurer  of  the  probable  sum  which 
would  be  required  for  the  ensuing  week  to  meet  the  expenses  of 
the  force,  and  he  received  from  the  treasurer  a  cheque  for  each 
superintendent  to  whom  it  was  given,  and  he  paid  his  men  accord- 
ingly.    Another  charge  made  against  the  prisoner  was,  that  he 
had  not  accounted  for  these  sums  which  he  had  so  received.     The 
superintendents  were  also  entitled  to  receive  moieties  of  certain 
fines,  and  if  they  did  so,  were  bound  to  account  for  them  to  the 
chief  constable.     Now  on  the  13th  of  March,  in  the  last  year,  the 
prisoner  was  at  Newport,  and  received  12/.  4«.  as  moieties  of  fines 
in  cases  in  which  he  had  himself  been  informer,  and  of  which  he 
had  never  given   any  account  whatever.     The  learned  counsel 
proceeded  to  state  the  nature  of  the  evidence  which  he  was  about 
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to  adduce,  and  briefly  referred  to  a  point  of  law  which  would  pro-        Reg. 
bably  be  raised  on  behalf  of  the  prisoner,  as  to  whether  he  was  the      ^   ^' 

servant  of  Captain  Mayne.     He  submitted,  that   as  the  prisoner        

was  appointed  by  Captain  Mayne,  who  had  also  the  power  of       i85i. 
dismissal.  Captain  Mayne  was,  to  all  'intents  and   purposes,  his  jp^ZT 
master ;  but,  to  avoid  any  doubt,  it  was  alleged  in  one  of  the  counts  ^Matt^mtd 
that  he  was  the  servant  of  Mr.  Peele,  the  treasurer  of  the  county,      Servaxu, 
and  in   another  he   was  charged   with   embezzling   money,   the 
property  of  the  trustees  of  the  Superannuation  Fund. 

Captain  Mayne,  chief  constable  of  Shropshire,  produced  the 
appointment  of  the  prisoner  as  a  superintendent  of  the  police  force, 
and  stated  that  it  was  signed  by  the  witness.  The  prisoner  was 
not  discharged  from  the  force;  he  left  it  on  the  I9th  of  cTanuary 
last,  he  believed.  He  (the  chief  constable)  had  framed  rules  and 
regulations  for  the  government  of  the  police  force,  in  accordance 
with  the  act  of  Parliament.  The  copy  of  those  rules  and  regula- 
tions, now  produced,  he  had  deliverea  to  the  prisoner.  In  accord- 
ance with  one  of  these  rules  the  constables  kept  a  book,  in  which 
they  entered  all  sums  received  by  them  for  duties  performed.  The 
book  produced  was  in  the  handwriting  of  policeman  James,  with 
the  exception  of  the  signature  of  the  prisoner  Baxter,  and  the 
magistrate's  signature.  It  was  the  duty  of  the  superintendent  to 
go  round  his  division  as  often  as  possible,  examine  the  books  of  the 
constables,  and  receive  what  fines  had  been  paid  to  them.  It  was 
also  his  duty  to  copy  into  a  book  which  was  supplied  to  him  the 
entries  in  the  constables'  books,  the  amount  of  money  received,  the 
date  when  he  received  it,  and  to  account  to  him  (witness)  weekly. 
The  book  produced  was  the  prisoner's  book,  which  he  kept  whilst 
superintendent.  The  return  or  "pay  list"  made  to  the  witness 
weekly,  ought  to  be  an  exact  copy  of  the  superintendent's  book, 
as  far  as  the  names  and  money  were  concerned.  From  that  pay 
list  he  (witness)  made  out  a  return  which  he  called  an  estimate, 
showing  what  sum  would  be  required  from  the  treasurer  during 
the  ensuing  week.  The  superintendents  were  themselves  some- 
times informers,  and  it  was  their  duty  to  make  a  return  of  sums 
received  by  them  as  such  informers. 

Phillimore  here  said,  he  thought  he  might  as  well,  to  save  time, 
now  raise  an  objection  which  it  would  be  his  duty  to  make.  He 
contended,  that  whatever  rules  and  regulations  might  be  made  by 
the  chief  constable,  they  could  have  no  force  or  effect  in  reference 
to  what  constituted  the  crime  of  embezzlement.  If  Baxter  had 
received  money  as  an  informer,  he  never  could  be  said  to  have 
received  it  by  virtue  of  his  having  been  the  clerk  or  servant  of 
Captain  Mayne.  He  might  have  been  guilty  of  a  breach  of  trust, 
but  the  evidence  now  proposed  to  be  given  was  clearly  not  relevant 
to  a  charge  of  embezzlement. 

Greaves  submitted,  that  by  virtue  of  the  10th  section  of  the 
Constabulary  Act,  if  the  informer  was  a  police  constable  he  was 
not  entitled  to  the  penalty,  but  it  became  payable  to  the  Superan- 
nuation Fund.    The  police  constable  was  only  the  conduit  pipe 
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Beo.  for  conveying  that  money  to  the  fund.  He  submitted,  that  the 
*•  practice  which  had  universally  prevailed  in  that  county  vras  the 

correct  one,  and  that  the  police  constable  did  not  receive  the  fine 

1851.       qua  informer — ^in  his.  own  right,  but  that  the  act  converted  the 

r~r  ^  money  into  use,  and  that  it  never  was  money  had  and  received  by 

—Matter  and  ^^  informer  to  his  own  use.     He  submitted,  that  the  superinten- 

StrvaWL      dent  received  the  money  as  the  servant  of  Captain  Mayne,  and 

that  he  was  bound  to  account  for  it. 

Patteson,  J. — After  looking  at  the  section  of  the  act,  observed, 
that  it  was  not  very  intelligible. 

Greaves, — No,  my  lord.  I  admit  the  section  is  very  badly 
framed,  as  most  modern  acts  of  Parliament  generally  are.  Your 
Lordship  will  observe  that  the  point  raised  is  one  of  considerable 
importance. 

Scotland  remarked,  that  the  objection  taken  did  not  apply  to  all 
the  counts  of  the  indictment ;  it  only  applied  to  the  first  and  last, 
and  the  case  might,  therefore,  go  on,  and,  if  necessary,  the  point 
be  reserved. 

Greaves. — The  question  is  so  important,  that  I  should  with  very 
great  respect,  request  your  lordship  to  let  the  case  proceed,  and 
reserve  the  point. 

Patteson,  J.  decided  that  the  evidence  should  be  received, 
and  the  point  be  reserved  for  the  opinion  of  the  judges. 

Captain  Mayne*s  examination  resumed. — On  the  21st  of  Jan- 
uary last,  the  prisoner  attended  by  his  direction  at  the  county 
treasurer's  office.  To  the  best  of  his  recollection,  he  told  him 
there  were  sums  of  money  that  were  not  accounted  for  which  had 
been  received  by  him  as  informer,  in  cases  of  illegal  weights  and 
measures.  The  prisoner  said  he  was  not  aware  that  it  was  part  of 
police  duty.  He  (witness^  told  him  that  he  must  be  quite  aware 
that  anythinff  he  was  oraered  to  do  was  police  duty,  and  the 
simple  question  was,  **had  he  received  the  money,  or  had  he 
not?"  The  prisoner  replied,  *^ just  so.  I  have  not  got  the 
money ; "  or  **  I  have  not  received  it."  Mr.  Peele,  the  county 
treasurer,  said  to  the  prisoner,  "  there  are  several  sums  of  money 
that  are  not  accounted  for  in  cases  where  you  are  the  informer, 
and  have  you  received  these  sums  or  not?  "  He  still  denied  having 
received  them.  He  (witness)  then  told  him  that  he  must  leave  his 
books,  and  the  constable's  money  books,  at  the  treasurer's  office ; 
that  they  must,  of  course,  all  be  compared  and  examined  strictly. 
Mr.  Peele  then  said  to  Baxter,  "  are  you  sure  that  we  shall  find 
no  other  sums  of  money  that  are  not  accounted  for  in  your 
books?"  He  believed  the  prisoner  then  said,  *'not  that  I  am 
aware  of."  According  to  police  constable  James's  book,  there 
were  several  sums  received  on  the  12th  of  July  by  Baxter,  and 
the  sums  were  receipted  in  the  book  by  the  prisoner.  The  entries 
in  the  prisoner's  book  on  the  3rd  of  July  appeared  to  correspond 
with  those  in  the  constable's  book  on  the  12  th  of  July.  The  sums 
in  James's  book  amounted  to  3/.  2s.  2d,,  and  those  in  the  prisoner's 
book  to  ISs.  8d.,  which,  deducted  from  3Z.  2*.  2rf.,  left  2i  3*.  6rf.  as 
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a  balance  unaccoanted  for  by  the  prisoner.     There  was  another       Bxo. 
return  made  by  the  prisoner  from  the  8th  to  the  13th  of  July,  of 
all  sums  of  money  receiyed  by  the  constables  within  his  diyision 
during  that  period.     According  to  police  constable  Pugh's  book,        issi. 
there  were  sums  receiyed  by  the  prisoner  on  the  26th  of  July.       iTTl^* 
He  found  five  of  these  items  entered  in  the  prisoner's  book,  ^j^asterand 
amounting  altogether  to  1/.  Is.  8d,,  and  leaving  another  balance      Servant. 
unaccounted  for  of  2L  3«.  6d,     He  held  in  his  hand  the  pay  list 
from  the  22nd  to  the  28th  of  July.     There  was  no  entry,  either  in 
that  or  any  other  pay  list  returned  to  him  by  the  prisoner,  of  any 
sum  receiyed  from  Mr.  Liddell  on  the  13th  of  March.    Mr.  Lid- 
dell  was  the  magistrate's  clerk  at  Newport. 

Cross-examined. — He  should  have  considered  it  a  breach  of  the 
police  rules  if  Baxter  had  said  to  him  and  Mr.  Peele,  **  Here  is 
the  money;  I  received  it  last  September."  It  would  have 
depended  on  circumstances  whether  he  would  have  dismissed  him. 
The  prisoner  said  at  once,  in  answer  to  his  question,  that  he  was 
not  aware  it  was  any  part  of  police  duty  to  give  an  account  of 
money  which  he  had  received  as  informer.  On  looking  over  the 
account  he  did  not  see  that  Baxter  had  ever  paid  any  sums  received 
by  him  as  informer.  Baxter  had  been  in  the  force  ten  years,  but 
the  police  had  not  been  acting  as  informers  during  all  that  time : 
he  believed  they  commenced  so  to  act  in  1844.  This  was  the  first 
time  he  had  called  him  to  account  for  moneys  received  as  an 
informer.  He  should  not  call  a  superintendent,  a  ^'  clerk  "  to  him 
(Captain  Mayne),  but  he  did  not  know  what  he  might  be  con- 
sidered legally.  He  never  considered  him  his  servant.  He  exa- 
mined the  superintendent's  books  once  every  quarter. 

Reexamined. — The  police  had  no  authority,  without  his  appro- 
bation, to  lay  informations.  Directions  were  given  to  the  super- 
intendents to  account  for  the  fines  in  the  cases  of  illegal  weights 
and  measures.  He  felt  satisfied  that  Baxter  knew  this,  thougn  it 
was  not  in  the  printed  regulations. 

Joseph  John  Peele,  treasurer  of  the  county  of  Salop,  and  of 
the  Police  Superannuation  Fund  in  that  county,  explained  the 
course  adopted  with  reference  to  the  Superannuation  Fund,  and 
stated  the  conversation  with  the  prisoner  on  the  21st  of  January, 
deposed  to  by  Captain  Mayne.  He  asked  Baxter  whether  he  had 
receiyed  some  moieties  of  penalties  for  using  illegal  weights  and 
measures.  The  prisoner  hesitated  for  a  short  time,  and  then  said, 
'^  I  did  not  know  that  it  was  police  duty."  On  which  Captain 
Mayne  said,  ^^  nonsense ; "  it  does  not  matter  whether  it  is  police 
duty  or  not ;  the  question  is,  have  you  received  the  money  ?  The 
answer  then  was  *'I  have  not."  Upon  which  witness  said,  "there 
are  some  deficient  in  three  places  in  your  division,  and  as  you  are 
the  informer,  the  inference  is  that  you  have  received  them.  I 
want  to  know  whether  you  have  or  not ? "  "I  have  not,"  was  the 
answer.  Witness  then  said,  "  Do  not  answer  in  haste,  now  ;  con- 
sider. If  you  have  received  them,  tell  us  so."  Baxter  said,  '*  he 
had  not ;  perhaps  the  justice's  clerk  had."    After  the  prisoner  had 

x2 


308  CKIMIKAL  LAW   CASES. 

Rko.        denied  a  second  time  having  received  the  money^  he  (Mr.  Peele) 
^'  said,  **  I  understand,  Baxter,  from  the  chief  constable  that  he  has 

^^I^     not  compared  your  book  with  the  constable's  book.     This  will, 
1851.       therefore,  be  done  strictly,  and  I  now  ask  you,  "are  there  any 
„    — T        other  sums  of  any  sort  or  kind  that  you  have  received,  and  not 
^MMt0r^  accounted  for  ? "    The  answer  was,  "  not  that  I  know  of."    He 
Servant      then  told  him  that  on  his  return   home  he  had  better  examine 
his  papers,  and  if  he  found  that  he  had  made  a  mistake,  he  had 
better  send  up  an  account  in  writing.     He  (Mr.  Peele)  mentioned 
particularly  to  the  prisoner  the  sums  which  he  had  received  at 
Newport,  W  ellington,  and  Shiffnall,  and  had  not  been  accounted 
for.     He  mentioned  three  sums — one  in  the  indictment,  and  two 
others.     Witness  had  the  means  of  discovering  any  omissions  in 
the  pay-lists.     For  instance,  if  there  were  certain  items  omitted 
which  a  saperintendent  had  received  from  a  constable,  he  could 
detect  them,  because,  immediately  after  the  sessions  or  assizes^  he 
or  his  clerks  compared  the  pay-lists  with  the  allowances  or  prose- 
cutions and  the  magistrate  s  certificates,  and,  therefore,  if  a  con- 
stable had  received  money  for  attending  as  a  witness,  or  in  anv 
other  way,  he  could  see  whether  the  pay-lists  corresponded  with 
those  allowances  and  certificates. 

Cross-examined. — Captain  Mayne  had  no  control  over  Baxter's 
salary  as  a  superintendent  of  police. 

Joseph  James,  police  constable,  stationed  at  Dawley,  identified 
his  book,  containing  the  sums  alleged  to  have  been  received  from 
him  by  the  prisoner.  He  stated  that  he  believed  he  did  not  pay 
over  those  sums  to  Baxter,  but  that  they  were  taken  into  consider- 
ation when  he  settled  with  the  prisoner  for  his  pay.  He  believed 
that  when  he  settled  with  Baxter  on  the  12th  of  July,  there  were 
three  weeks'  pay  due  to  him.  His  pay  was  lis.  7d.  a  week,  after 
deducting  the  allowance  to  the  Superannuation  Fund. 

Cross-examined. —  He  did  not  recollect  ever  having  paid  any 
money  to  Baxter. 

John  Pugh  stated  that  he  was  a  police  officer  in  July  last  He 
did  not  remember  paying  any  money  to  Baxter  on  any  occasion. 
Sometimes  he  had  received  more  money  than  was  coming  to  him 
for  his  week's  wages ;  he  entered  it  in  his  book,  and  signed  the 
pay-list,  and  the  balance  stood  over  for  another  week,  and  formed 
part  of  his  next  week's  wages.  If,  however,  he  happened  only  to 
have  received  fees  amounting  to  4^.  in  one  week,  the  prisoner 
would  pay  him  ISs.  7dl,  to  make  up  the  17 s.  Id.  as  his  week's 
wages. 

Mr.  W.  Liddell,  magistrates'  clerk,  at  Newport,  proved  that  on 
the  13th  of  March,  1849,  he  paid  over  to  the  prisoner  \2L  4«.,  a 
moiety  of  the  penalties  inflicted  on  persons  for  using  illegal 
weights  and  measures.  These  wese  cases  in  which  Baxter 
was  the  informer. 

Cross-examined. — I  paid  the  amount  to  Baxter  by  direction  of 
the  magistrates. 

Robert  Fiddler,  sub-inspector  of  police  stationed  at  Stafibrd, 
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stated  that  he  apprehended  Baxter  in  Liverpool  on  the  17th  of 
February  last.  He  told  him  the  charge  against  him,  and  he 
replied,  *^that  is  all  right;  I  will  go  along  with  you  quietly." 
He  afterwards  said  it  was  only  39/.,  and  he  could  make  that  all 
right. 

This  being  the  case  for  the  prosecution, 

Phillimore  submitted  that  his  learned  friends  had  failed  to  sup- 
port the  indictment  by  le^al  evidence.  With  regard  to  the  sum 
which  Baxter  received  as  informer,  the  subject  of  the  1st  and  the 
5th  counts,  under  no  pretence  could  it  be  said  that  he  received  it 
as  clerk  or  servant.  He  received  the  money  as  informer,  under 
the  5  &  6  Will.  4,  c.  63,  s.]  32,  and  the  question  was  not  what 
was  to  be  done  with  the  money,  but  how  did  it  reach  his  posses- 
sion? By  virtue  of  what?  A  stranger,  not  trusted,  could  not 
embezzle  money.  He  could  steal  it,  out  could  not  embezzle  it. 
But  the  second  objection  was  that  the  prbsecution  had  completely 
failed  in  making  out  that  Baxter  was  the  clerk  or  servant  to  any 
of  the  parties  laid  in  the  indictment ;  and,  moreover,  it  was  quite 
clear,  tnat  with  regard  to  the  two  other  cases,  the  subject  of  the 
2nd  and  two  subsequent  counts,  he  never  received  from  the  police 
constables  the  money  which  he  was  charged  with  embezzling. 

Patteson,  J. —  He  signed  a  receipt  for  it,  and  it  was  quite 
dear  that  if  the  precise  sum  due  for  wages  had  been  the  precise 
sum  payable  by  the  constable  for  fines  received ;  if,  instead  of 
paying  over  the  17*.  Id.  to  the  prisoner,  and  receiving  back  the 
same  17*.  Id.  as  his  wages,  they  had  balanced  the  account,  that 
would  have  been  17*.  Id.  received  by  the  prisoner. 

PhiUimore — The  old  act  of  Parliament  required  the  exact  coin 
to  have  been  paid  which  was  embezzled,  but  surely  it  could  not  be 
contemplated  by  the  present  statute  7  &  8  Geo.  4,  c.  29  (J)  which 
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(6)  The  statnte  14  &  15  Vict,  c  100,  had  not  passed  at.  this  time.  It  does  not  appear, 
however,  to  affect  the  points  raised  in  this  case.  Sect.  13  enacts,  that  if,  upon  the  trial  of 
any  person  indicted  for  embezzlement  as  a  clerk,  servant,  or  person  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant,  it  shall  be  proved  that  he  took  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larcery,  he  shall  not,  by  reason  thereof,  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such 
person  is  not  guilty  of  embezzlement,  but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk, 
servant,  or  person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or  servant,  as  the 
case  may  be,  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  npon  an  indictment  for  such  larceny ;  and  if,  upon  the  trial  of  any 
person  indicted  for  larceny,  it  shall  be  proved  that  he  took  the  property  in  question  in  any  such 
manner  as  to  amount  in  law  to  embezzlement,  he  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such  person  is  not 
guUty  of  larceny,  but  is  guilty  of  embezzlement,  and  thereupon  such  person  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  such 
embezzlement;  and  no  person  so  tried  for  embezzlement  or  larceny  as  aforeeaid  shall  be  liable 
to  be  afterwards  prosecuted  for  larceny  or  embezzlement  upon  the  same  facts." 

Section  18  further  enacts,  that  "  in  eveiy  indictment  in  which  it  shall  be  necessary  to  make 
any  averment  as  to  any  money,  or  any  note  of  the  Bank  of  England,  or  any  other  bank,  it 
shall  be  sufficient  to  describe  such  money  or  bank  note  simply  as  money,  without  specifying 
any  particular  coin  or  bank  note;  and  such  allegation,  so  far  as  regards  the  description  of  the 
property,  shall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any  bank  note,  although  the 
particular  species  of  coin  of  which  such  amount  was  composed,  or  the  particular  nature  of  the 
bank  note,  shall  not  be  proved,  and,  in  cases  of  embezzlement  and  obtaining  money  or  bank 
notes  by  false  pretences,  by  proof  that  the  offender  embezzled  or  obtained  any  piece  of  coin  or 
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Rbo.       enlarged  the  powers  of  the  old  one  in  order  to  get  rid  of  the  diffi- 
^'         oulty  of  tracing  the  exact  coin,  that  no  money  whatever  should  be 

^     paid;  there  must  surely  be  some  coin  received  to  constitute  the 

1851.       crime  of  embezzlement.     In  a  case  where  it  appeared  by  the  books 

h7~Zm      ^^  *  clerk  charged  with  embezzlement  that  he  had  received  much 

-Neuter  and  ^0^6  than  he  had  paid  away,  and  from  this  the  prosecutors  wished 

Scrvani,      it  to  be  inferred,  that  he  must  have  embezzled  some  particular  note 

or  piece  of  money ;  it  was  held  that  this  was  not  enough,  and  that 

it  was  necessary  to  prove  that  some  distinct  act  of  embezzlement 

had  been  committed  :  {HebVs  case,  2  Kussell  on  Crimes,  1242, 

1st  edition.) 

Greavesy  contri,  submitted  that  the  prisoner  was,  within  the 
words  of  the  act,  a  clerk  or  servant  to  Captain  Mayne,  the  chief 
constable.  The  chief  constable  had  the  power  to  appoint,  subject 
to  the  approval  of  two  or  more  justices ;  he  had  the  power  to  dis- 
miss at  his  own  option,  at  any  moment ;  he  had  the  x>ower  to  make 
whatever  rules  and  regulations  he  thought  fit,  subject  only  to 
the  control  of  the  justices  in  Quarter  Sessions.  He,  therefore, 
apprehended  that  that  was  quite  sufficient  to  constitute  the  chief 
constable  master  under  the  statute  relating  to  embezzlement.  For 
instance,  in  the  case  of  trustees,  numerous  indictments  had  been 
sustained  against  prisoners  for  embezzling  money  belonging  to 
trustees,  and  there  could  be  no  doubt  that  m  such  a  case  the  trus- 
tees were  to  all  intents  and  purposes  the  master  of  the  party  who 
embezzled.  If  the  argument  of  his  learned  friend  were  good,  no 
guardian  or  overseer  could  in  any  instance  be  a  master.  The  real 
question  was,  "  Aye  or  no,  was  this  person  liable  to  be  indicted  for 
embezzling  a  moiety  of  penalties  he  received,  he  himself  being  the 
informer  ?  Now  his  construction  of  the  act  was  this — By  the 
10th  section  the  receipt  by  the  prisoner  was  made  a  receipt  for  the 
Superannuation  Fund;  he  was  qua  police  constable,  an  informer  in 
right  of  the  Superannuation  Fund.  This  was  a  very  important 
question  and  was  deserving  of  consideration.  The  next  question 
was,  whether  an  accounting,  in  the  way  which  had  been  stated 
by  the  police  constables,  came  within  the  statute.  He  was 
not  aware  of  any  difficulty  to  prevent  its  being  so,  but,  on  the 
other  hand,  the  difficulty  would  be  very  great  to  hold  that  it  did 
not  come  within  the  act,  because  a  man  would  then  only  have  to 
account  with  a  person  and  escape  altogether  from  the  penalties  of 
this  act  of  Parliament.  Did  it  lie  in  the  mouth  of  the  prisoner  to 
set  up  as  a  defence,  "  I  did  not  receive  these  sums,  but  they  only 
passed  as  credit  in  an  account." 

Scotland  followed  on  the  same  side. — As  to  the  sums  received  as 
informer,  if  the  prisoner  took  the  money  in  his  capacity  as  servant 
and  in  the  course  of  his  duty,  and  did  not  account  for  it,  he  must 
be  guilty  of  embezzlement.     A  servant  appointed  for  one  purpose 

any  back  note,  or  any  portion  of  the  value  thereof,  although  such  piece  of  doin  or  bank  note 
may  have  been  delivered  to  him  in  order  that  some  part  of  the  value  thereof  should  be  returned 
to  the  party  delivering  the  same,  or  to  any  other  person,  and  such  part  shall  have  been  returned 
accordingly."— [J.  E.  D.] 
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might  be  employed  for  another  purpose^  and  if  he  took  money  in        Rbo. 
that  other  capacity  he  might  be  guilty  of  embezzlement.     That  the     ^  ^• 
prisoner  had  received  these  moneys  m  pursuance  of  duties  arising         "' 
out  of  the  relation  of  master  and  servant  had  been  sufficiently        I85i. 
established.     It  had  been  distinctly  proved  that  it  was  part  of  the   „  . — r^ 
duty  of  the  prisoner  to  account  for  these  sums  to  Captain  Mayne.  ^Mwter  and 

Patteson,  J. — ^But  then  you  see  he  must  have  received  them      Servaiu. 
in  respect  of  his  employment  as  clerk  or  servant.     Mr.  Philli- 
more's  objection  is^  that  he  received  them  in  his   capacity  as 
informer. 

Scotland. — Under  the  rules  and  regulations  the  prisoner  knew 
that  he  received  them  as  a  police  officer  on  account  or  his  employer. 
Captain  Mayne.  Then,  with  respect  to  the  way  in  which  the 
money  was  paid  over.  It  was  not  necessary  that  the  actual  specie 
should  be  handed  to  the  superintendent ;  it  was  sufficient  if  that 
took  place  which  amounted  to  a  constructive  receipt  of  the  money. 

PhilUmore  referred  to  the  case  of  The  Queen  v.  Lloyd  Jones 
(8  C.  &  P.  288),  in  which  it  had  been  held  by  Baron  Alderson  that 
some  specific  sums  must  be  proved  to  have  been  embezzled.  In 
that  case  it  was  opened  that  the  prisoner  had  been  shopman  to  the 
prosecutrix,  and  that  it  would  be  proved  that  there  was  a 
deficiency  in  the  prisoner's  accounts,  but  that  there  was  no  proof  of 
the  embezzlement  of  any  particular  sum.  !Mr.  Baron  Alderson 
said,  **  It  is  not  sufficient  to  prove  at  the  trial  a  general  deficiency 
in  account,  some  specific  sum  must  be  proved  to  be  embezzled,  in 
like  manner  as  in  larceny  some  particular  article  must  be  proved  to 
have  been  stolen." 

Scotland  observed  that,  in  the  case  cited,  there  had  only  been  a 
general  accounting ;  but  in  this  case  it  was  clearly  proved  that  the 
specific  sums  had  been  received  by  the  constables,  entered  in  their 
books,  and  in  the  last  column  of  each  page  there  was  a  receipt  in 
the  handwriting  of  the  prisoner. 

PhilUmore  replied. — He  submitted  to  his  lordship,  most  confi- 
dently, that  embezzlement  could  not  be  committed  unless  a  specific 
sum  had  been  handled,  and  unless  that  specific  sum  had  been 
embezzled.  It  was  not  a  question  as  to  the  moral  guilt  of  Mr. 
Baxter :  the  question  was,  whether  he  had  been  legally  guilty  of 
embezzlement.  He  submitted  that  he  had  not ;  first,  because  he 
was  not  the  clerk  or  servant  of  any  of  the  parties  mentioned  in 
the  indictment;  and  next,  because  he  had  never  received  the 
money  at  all. 

Patteson,  J. — This  is  a  case  of  considerable  difficulty  in  any 
view.  With  respect  to  those  instances  in  which  the  money  ha^ 
been  received  by  the  constables,  and  ought  to  have  been  paid  over 
to  the  superintendent,  there  seems  to  have  been  great  irregularity, 
because  there  ought  not  to  have  been  any  such  account  running 
between  them ;  but  the  constables  ought  to  have  received  their 
wages  weekly,  and  ought  to  have  paid  all  the  sums  they  had 
received  to  the  superintendent  when  be  came  round  to  prepare  his 
account:  but  I  rather  think  it  is  a  constructive  receipt  of  the 
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Reo.        money  by  the  superintendent.     Still  I  would  give  the  prisoner  the 
^'  benefit  of  reserving  that  point  if  it  should  become  necessary.    And 

tf^^  now,  with  regard  to  his  being  a  clerk  or  servant  to  Captain  Mayne. 
1851.  Captain  Mayne  says,  "  He  is  no  servant  of  mine ;  I  never  con- 
-—  sidered  him  so.  But  the  question  is,  whether  he  was  in  point  of 
"'Master  and  ^^^  ^^^  Servant  Now  he  is  appointed  by  Captain  Mayne,  and  is 
Servant  removable  by  him  at  pleasure ;  and  the  prisoner's  duty  was  to 
receive  the  moneys  from  the  constables  and  pay  them  over  to 
Caption  Mayne,  not  to  the  treasurer.  I  think  there  is  no  ground 
for  saying  that  he  was  the  clerk  or  servant  of  Mr.  Peele ;  but  as 
to  Captain  Mayne  I  am  inclined  to  think  he  is,  and  that  the 
receipt  of  the  money  is  sufficiently  established  as  regards  the  2nd 
and  3rd  counts,  and  therefore  that  those  two  counts  have  been 
proved,  if  the  jury  believe  the  evidence.  I  have  much  greater 
difficulty  with  respect  to  the  others;  but  with  regard  to  the 
moiety  of  the  fines  the  prisoner  is  alleged  to  have  received  in  his 
capacity  of  informer,  I  do  not  think  the  circumstance  of  his  being 
a  police  officer  necessarily  qualifies  him  to  be  an  informer — on  the 
contrary,  it  rather  disqualifies  him.  It  is  not  in  the  printed  regu- 
lations, but  it  is  said  to  have  been  ordered  afterwards,  and  Captain 
Mayne  says  he  has  no  doubt  that  the  prisoner  knew  it.  If, 
therefore,  there  had  been  no  other  counts  in  the  indictment,  I 
should  have  been  disposed  to  have  said  that  it  would  not  do ;  but 
as  there  are  other  counts  on  which  I  must  of  necessity  reserve  a 
point  for  the  opinion  of  the  judges,  I  think  it  would  be  very 
desirable  to  take  their  opinion  on  this  point  also,  and  it  will, 
perhaps,  settle  a  question  which  is  very  important. 

Phillimore  then  addressed  the  jury. 

The  learned  judge  having  summed  up  the  evidence,  the  jury, 
after  a  short  deliberation,  returned  a  verdict  of  guilty  on  the  2nd 
and  3rd  counts,  those  relating  to  the  sums  received  on  account 
from  the  constables. 

After  a  consultation  between  the  counsel  for  the  prosecution 
and  the  prisoner,  Baxter  was  again  arraigned  on  an  indictment 
charging  him  with  a  misdemeanor  at  common  law ;  namely,  with 
having  rendered  a  false  and  fraudulent  account  of  moneys  received 
by  him  as  a  public  officer. 

The  indictment  alleged — "  that  heretofore,,  to  wit  on  the  first 
day  of  January,  a.  d.  one  thousand  eight  hundred  and  forty-nine, 
and  from  thence  continually  afterwards,  until  and  at  the  time  of 
the  committing  of  the  offence  in  this  count  mentioned,  William 
Baxter,  late  or,  &c,  was  superintendent  of  the  C  division  of  the 
constabulary  force  of  the  county  of  Salop,  (to  wit)  at  the  parish 
aforesaVl  in  the  county  aforesaid,  and  that  during  all  the  time 
aforesaid,  Dawson  Mayne  was  the  chief  constable  of  the  said 
constabulary  force  of  the  said  county  whereof  the  said  William 
Baxter  had  notice,  to  wit  at  the  parish  aforesaid  in  the  county 
aforesaid,  and  that  during  all  the  time  aforesaid  it  became  and  was 
the  duty  of  the  said  William  Baxter,  as  such  superintendent  as 
aforesaid,  weekly  and  every  week  to  make  and  render  a  just,  true. 
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and  correct  return  in  writing  to  the  said  Dawson  IVfayne  as  such        Bbo. 
chief  constable  as  aforesaid  of  all  sums  of  money  received  by  the  ^• 

constables  of  the  said  division,  and  accounted  for  to  the   said        ' 

William  Baxter  as  such  superintendent  as  aforesaid,  as  and  for  i85i. 
moieties  of  fines  and  penalties,  and  as  and  for  fees  and  allowances  ^  .  T  ^ 
for  the  service  of  summonses  and  the  execution  of  warrants  and  ^Master  and 
for  the  performance  of  such  occasional  duties  as  had  been  per-  SenanL 
formed  oy  the  said  constables  of  the  said  division,  and  which 
might  have  been  required  to  be  performed  by  the  local  constables 
appointed  under  the  provisions  of  the  statute  in  such  case  made 
and  provided,  (to  wit)  at  the  parish  aforesaid  in  the  county  afore- 
said, and  that  heretofore  (to  wit)  on  the  twelfth  day  of  July,  a.  d. 
one  thousand  eight  hundred  and  forty-nine,  Joseph  James  then 
being  one  of  the  constables  of  the  said  division  had  received  and 
was  then  possessed  of  a  large  sum  of  money,  (to  wit)  the  sum  of 
2/.  Ss.  6(/.,  as  and  for  moieties  of  fines  and  penalties,  and  as  and 
for  fees  and  allowances  for  the  service  of  summonses  and  the 
execution  of  warrants,  and  for  the  performance  of  such  occasional 
duties  as  had  been  performed  by  the  said  constables  of  the  said 
division,  and  which  might  have  been  required  to  be  performed  by 
the  local  constables  as  aforesaid.  And  that  the  said  tf  oseph  James 
as  such  constable  as  aforesaid,  on  the  day  and  year  last  aforesaid, 
at  the  parish  of  Wellington  aforesaid,  accounted  to  the  said 
William  Baxter  as  such  superintendent  as  aforesaid,  for  the  said 
sum  of  money  so  received  by  him  as  aforesaid,  and  then  and 
there  paid  over  the  same  to  the  said  William  Baxter  to  be  correctly 
returned  to  the  said  Dawson  Mayne  in  accordance  with  the  duty 
of  the  said  William  Baxter  as  such  superintendent  as  aforesaid. 
And  the  jurors  aforesaid  further  say,  that  the  said  William  Baxter, 
not  regarding  his  said  duty  in  that  behalf  as  such  superintendent 
as  aforesaid,  afterwards,  to  wit  on  the  fifteenth  day  of  July  in 
the  year  last  aforesaid,  unlawfully,  wilfully,  fraudulently  and 
deceitfully  did  make  and  render  a  certain  weekly  return  in  writing 
to  the  said  Dawson  Mayne  as  such  chief  constable  as  aforesaid, 
as  and  for  a  just,  true,  and  correct  return  of  all  sums  of 
money  received  by  the  constables  of  the  said  division,  and 
accounted  for  to  the  said  William  Baxter  as  such  superintendent 
as  aforesaid,  as  and  for  moieties  of  fines  and  penalties,  and  as  and 
for  fees  and  allowances  for  the  service  of  summonses  and  the 
execution  of  warrants,  and  for  the  performance  of  such  other 
occasional  duties  as  had  been  performed  by  the  said  constables  of 
the  said  division,  and  which  might  have  been  required  to  be 
performed  by  the  local  constables  appointed  under  the  provisions 
of  the  statute  in  such  case  made  and  provided,  whereas  in  truth 
and  in  fact  the  said  return  was  not  a  just,  true,  or  correct  return 
in  writing  of  all  sums  of  money  received  by  the  constables  of  the 
said  division,  and  accounted  for  to  the  said  William  Baxter  as  last 
aforesaid ;  but,  on  the  contrary  thereof,  the  said  return  was  an 
unjust,  false,  and  incorrect  return  in  writing,  in  the  matter  (to 
wit)  that  the  said  return  contained  no  statement  or  account  what- 
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Bsa,  ever  of  the  said  sum  of  2L  Ss»  6d.  so  accounted  for  and  paid  by 
**  the  said  Joseph  James  to  the  said  William  Baxter  as  such  super- 

'     intendent  as  aforesaid,  as  he  the  said  William  Baxter  when  he  so 

1851.       made  and  rendered  the  said  return  then  and  there  well  knew;  and 

Emb^&nent  *^*  *^®  ^^  William  Baxter  then  and  there  unlawfully,  wilfully, 

—  Master  and  fraudulently,  and  deceitfully  converted  and  disposed  of  the  said 

Servant,      sum  of  money  to  his  own  use,  contrary  to  the  duty  of  him  the 

said  William  Baxter  as  such  superintendent  as  aforesaid,  to  the 

evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 

and  against,''  &c 

The  indictment  contained  a  second  count  with  respect  to  the 
sura  of  12/.  4^.,  alle^ng  that  it  was  the  duty  of  Baxter  to  render 
a  weekly  return  to  Mayne  "  of  all  sums  of  money  received  by  the 
said  William  Baxter  as  and  for  moieties  of  fines  and  penalties  from 
time  to  time  imposed  by  magistrates  of  the  said  division  of  the 
said  county  in  cases  in  which  the  said  William  Baxter  was  the 
informer,  to  wit,  at,  &c.,  and  that  heretofore,  to  wit  on  the  thirteenth 
day  of  March  in  the  year  aforesaid,  William  Liddle  then  being 
clerk  to  the  said  magistrates  at  Newport  in  the  county  aforesaid, 
had  received  and  was  then  possessed  of  a  large  sum  of  money,  to 
wit  the  sum  of  12/.  4^.,  before  then  imposed  by  the  said  magis- 
trates of  the  said  division  of  the  said  county  as  and  for  moieties  of 
fines  and  penalties,  in  cases  in  which  the  said  William  Baxter  Was 
the  informer ;  and  the  said  William  Liddle  as  such  clerk  as  afore- 
said, on,  &C.,  at,  &c.,  paid  over  to  the  said  William  Baxter  the 
said  lastmentioned  sum  of  money  to  be  correctly  accounted  for 
and  returned  to  the  said  Dawson  Mayne,  in  accordance  with  the 
duty  of  the  said  William  Baxter  as  such  superintendent  as  afore- 
said," and  then  proceeding  as  in  the  first  count  to  allege  the 
defendant's  fraud  and  deceit  in  not  accounting  to  Mayne. 

To  this  indictment  the  prisoner  pleaded  guilty. 

GreaoeSy  addressing  the  learned  judge,  said  ho  thought  he  might 
say  that  the  object  of  this  prosecution  would  be  perfectly  satisfied, 
under  the  circumstances,  if  punishment  were  awarded  to  the 
prisoner  on  the  indictment  for  the  common  law  misdemeanor, 
without  reserving  any  point  for  the  opinion  of  the  judges  on  the 
indictment  for  embezzlement. 

Patteson,  J.,  addressing  the  prisoner,  then  said,  he  thought 
that,  under  the  circumstances,  the  best  course  would  be  for  him  to 
pass  sentence  without  reserving  the  points  which  had  been  raised* 
On  the  indictment  for  embezzlement,  the  sentence  of  the  court 
was  that  the  prisoner  be  imprisoned  for  one  day.  With  respect  to 
the  other  inoictment,  to  wnich  he  had  pleaded  guilty,  it  would 
have  been  his  duty  to  have  passed,  perhaps,  a  somewhat  severe 
sentence,  bv  way  of  example,  if  he  had  not  received  a  very  good 
character,  because  it  was  very  necessary  that  persons  in  such  a 
situation  as  that  which  had  been  occupied  by  the  prisoner,  should 
know  that  the  accounts  which  they  kept  should  be  quite  regular 
and  straightforward,  so  that  there  should  be  no  doubt  as  to  the 
honesty  of  those  tlurough  whose  hands  money  passed.     He  must 
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eay  it  was  a  yery  wrong  practice  (and  he  hoped  that  none  of  the       Bbo. 
other  superintendents  would  continue  it)  to  have  running  accounts      g^^^^^ 

between  themselves  and  the  constables ;  that  they  should  settle        

every  week,  because  it  was  a  great  temptation  for  any  constable        issi. 
who  happened  to  want  money,  to  keep  sums  back,  and  then  he  ^„,^|^JJ„|^^ 
might  be  charged  with  embezzlement  and  fraud.     He  thought  it  ^Master  and 
would  be  sufficient,  in  the  present  case,  if  he  passed  a  somewhat      Servmu, 
light  sentence,  which  was  that  the  prisoner  be  imprisoned  for 
three  months,  without  hard  labour. 


NORTHERN  CIRCUIT. 

YoBKsniBE  Summer  Assizes,  1851. 
(Before  Mr.  Justice  Williams.) 

July  29. 
Reg.  v.  Bbumby. 

Larceni/'^AssauU — 7  ^  8  Geo.  4,  c.  29. 

Clover  is  *^a  cultivated  root  or  plant  used /or  the  food  of  man  or  heast^ 
within  the  43rd  section  qf7  S^  S  Geo,  4,  c.  29,  and  therefore  the  subject 
of  larceny. 

WILLIAM  BRUMBY,  the  younger,  and  John  Brumby 
were  charged  with  having,  in  Branlingham,  in  the  East 
Riding,  on  the  Idth  June  last,  stabbed,  cut,  and  wounded  William 
Hill,  a  police  officer,  with  intent  to  prevent  their  lawful  appre- 
hension. There  was  a  second  count,  which  charged  them  with 
cutting  and  wounding  the  prosecutor,  with  intent  to  do  him  some 
grievous  bodily  harm. 

Seymour,  for  the  prosecution,  and 

Dearsley,  for  the  prisoners. 

It  appeared  that  the  prisoners,  who  are  two  respectable  young 
men,  carried  on  their  business  as  fishmongers  by  taking  fish  in  a 
light  spring  cart  between  Hull  and  Welton,  and  selling  the  fish  at 
those  places  and  the  intermediate  villages.  On  the  evening  of  the 
I5th  of  June  last,  haidng  been  occupied  all  day  in  their  bu^ess, 
they  were  passing  through  the  parish  of  Branlingham,  and  their 
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Rbo. 

V. 

Brumby. 

1851. 

Larceny — 

Assault, 


horse  being  tired,  thej  pulled  up,  and  getting  over  a  hedge  into  a 
clover  fiela,  they  cut  a  little  clover  to  give  to  their  horse.  The 
farmer  who  owned  the  clover  field,  having  nad  a  good  deal  of  clover 
stolen,  had  set  the  prosecutor  and  another  man  to  watch,  which 
they  were  doing  when  the  prisoners  came  to  cut  the  clover.  The 
prosecutor  and  his  assistant  immediately  attempted  to  take  them 
into  custodv  on  a  charge  of  stealing  the  clover,  whereupon  the 

Erisoners  violently  resisted,  and  William  Brumby  threatened  that 
e  would  kill  the  prosecutor  before  he  would  allow  himself  to  be 
taken.  He  then  ran  to  his  cart  and  got  a  large  fish  knife,  and 
threatened  to  stick  it  into  the  prosecutor  if  he  attempted  to  take 
him.     The  prosecutor  upon  this  drew  a  pistol,  and  fired  it  at  the 

Erisoner,  William  Brumby,  the  bullet  from  which  passed  through 
is  arm.  William  Brumby  then  struck  the  prosecutor  on  the  head 
with  the  knife,  and  inflicted  a  very  severe  wound  on  his  head.  The 
prosecutor  then  drew  another  pistol,  which  he  fired,  but  it  having 
no  bullet  in  it,  did  no  damage.  In  the  end,  however,  the  prisoners 
were  both  captured. 

At  the  close  of  the  case  for  the  prosecution,  his  lordship  asked 
the  learned  counsel  for  the  prosecution  if  he  could  refer  him  to 
any  authorities  in  support  of  the  1st  count  of  the  indictment, 
which  was  for  an  assault  with  intent  to  prevent  their  lawful 
apprehension. 

Seymour  said  that  he  had  not  drawn  the  indictment,  and  had 
not  looked  into  the  authorities. 

Dearsley  then  submitted,  on  behalf  of  the  prisoners,  that  the 

Erosecutor  had  no  right  at  common  law  to  apprehend  the  prisoners, 
ecause  at  common  law  the  severing  growing  clover  from  the  free- 
hold, and  taking  it  away  without  suffering  any  time  to  intervene, 
so  that  it  might  be  converted  by  construction  into  a  chattel 
belonging  to  the  owner  of  the  field,  was  not  a  larceny,  but  only  a 
civil  trespass.  Neither  would  the  statute  7  &  8  Geo.  4,  c.  29, 
s.  43,  apply  to  the  case  before  them ;  for  by  that  statute  it  is 
enacted,  ^Hhat  if  any  person  shall  steal,  or  destroy,  or  damage 
with  intent  to  steal,  any  cultivated  root  or  plant  used  for  the  food 
of  man  or  beast,  &c.,  every  such  offender,  being  convicted  before 
a  justice  of  the  peace,  should  be  liable  to  be  committed  to  gaol ;" 
and  as  clover  was  not,  as  he  (the  learned  counsel)  submitted,  a 
cultivated  root  or  plant,  it  did  not  come  within  the  statute. 
His  LoBDSHiP  said  he  would  consider  the  point. 
Dearsley  then  addressed  the  jury  on  the  facts  of  the  case,  con- 
tending that  the  prisoners  had  a  right  to  resist  their  apprehension, 
as  the  prosecutor  had  no  legal  authority  to  take  them  into  custody. 
The  question,  therefore,  for  the  consideration  of  the  jury  would 
be,  whether  the  prisoners  had  resisted  to  a  greater  extent  than 
was  requisite  to  prevent  their  apprehension ;  and  when  they  looked 
at  the  fact  of  the  prosecutor  having  fired  a  pistol  through  the  arm 
of  one  of  them,  it  could  not  be  said  that  tne^  had  resisted  to  too 
great  an  extent.  The  prisoners  expressed  their  extreme  regret  at 
having  taken  the  clover,  which  they  admitted  they  had  done  to 
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refresh  their  tired  horse,  not  imagining  that  they  were  committing        Req. 
a  felony,  and  which,  he  submitted,  they  were  not.     The  learned     ^^  ^' 

counsel  then  called  several  witnesses,  who  gave  the  prisoners        

excellent  characters.  issi. 

His  Lordship,  in  summing  up,  told  the  jury  that  they  would  tZ^^ 
take  the  law  of  the  case  from  him,  and  that,  in  his  opinion,  clover  auomU, 
was  **a  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,'' 
under  the  43rd  section  of  the  7  &  8  Geo.  4,  c  29,  and  that  con- 
sequently the  prisoners,  by  cutting  it  and  taking  it  as  they  had 
done,  had  committed  a  larceny  within  the  statute,  and  therefore 
the  prosecutor  had  a  right  to  apprehend  them.  They,  the  jury, 
would  therefore  direct  nieir  attention  to  the  facts,  and  say  whether, 
in  their  opinion,  the  prisoner  WiUiam  Brumby  had  cut  and 
wounded  the  prosecutor  with  intent  to  prevent  his  lawful  appre- 
hension, or  whether  he  was  guilty  on  the  2nd  count,  which  charged 
him  with  the  cutting  with  intent  to  do  grievous  bodily  harm. 

The  jury  returned  a  verdict  finding  William  Brumby  guilty  on 
the  1st  count,  and  John  Brumby  not  guilty. 

His  Lordship  then  said  he  would  consult  Mr.  Baron  Piatt  on 
the  point  of  law  which  he  had  decided,  and  consider  before  the 
end  of  the  assizes  whether  or  not  he  should  reserve  the  point  for 
the  consideration  of  the  Court  of  Criminal  Appeal. 

His  Lordship  then  sentenced  William  Brumby  to  six  months' 
imprisonment  with  hard  labour. 
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ItxtlaiCti. 

DUBLIN  COMMISSION  COURT,  1851. 

(Before  Pigot,  C.  B.,  and  Moore,  J.) 

Reg.  t?.  MooNEY. 

Evidence — D^ng  declaration —  What  sufficient  knowledge  of  the  approach 
of  death  to  constitute  such  declarations  evidence. 

It  is  not  sufficient  that  the  person  making  declarations  tvas  dying,  to 
constitute  those  declarations  evidence  unless  deceased  was  clearly  and 
expressly  warned  that  he  could  not  live,  or  unless  he  had  expressed 
his  knowledge  that  he  was  dying, 

THIS  was  an  indictment  for  manslaughter.  From  the  evidence 
it  appeared,  that  the  prisoner  and  deceased,  his  wife,  had  been 
for  some  time  previously  on  very  good  terms ;  that  on  the  night  on 
which  it  was  alleged  that  the  crime  had  been  committed  they  had 
retired  to  bed  without  any  quarrel  or  altercation,  although  the 

Erisoner  had  been  slightlv  inebriated.  The  other  lodgers  m  the 
ouse  had  heard  no  disturbance  during  the  night,  and  on  the  next 
morning  the  husband  went  to  his  work  as  usual,  at  six,  a.m.  The 
deceased,  on  getting  up  in  the  morning,  complained  of  a  pain  in 
her  stomach.  She  had  several  times  before  made  similar  com- 
plaints, and  was  at  the  time  enceinte.  She  went  to  the  hospital, 
and  the  medical  attendant  ordered  her  to  be  taken  into  the  accident 
ward.  She  had  made  no  complaint  of  ill  usage  by  her  husband. 
The  doctor  told  her  she  was  dangerously  ill,  and  ordered  that  the 
clergyman  should  be  sent  for.  No  person  had  told  her  expressly 
that  she  was  dying.  The  clergyman  had  warned  her  to  prepare 
for  death.  She  had  not  told  any  person  that  she  knew  sue  was 
dying.  She  had  been  heard  recommending  her  soul  to  God.  It 
was  proposed  to  give  in  evidence  her  declarations  under  these  cir- 
cumstances. 

Pigot,  C.  B. — These  declarations  would  not  be  evidence,  unless 
she  was  under  a  clear  impression  that  she  was  in  a  dying  state.  It 
must  be  proved,  to  the  satisfaction  of  the  court,  that  she  was 
dying,  and  that  she  was  aware  of  the  fact.  We  cannot,  therefore, 
allow  these  declarations  as  evidence. 

There  having  been  no  proof  of  any  violence  or  ill-usage  by  the 
husband,  the  jury  acquitted  the  prisoner. 

(a)  Beportsd  by  P.  J.  M'Keztha,  Eaq.,  Barristar-atrLaw. 
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DUBLIN  COMMISSION  COURT,  1851. 

(Before  Pigot,  C.  B.,  and  Moore,  J.) 

Reg.  v.  Mooney. 

Quaker — Affirmation —  Test-^PracHce, 

When  persons  who  have  been  Members  of  the  Society  of  Friendsy  enter- 
tain conscientious  scruples  against  taking  an  oath,  their  affirmation 
will  be  sufficient,  no  matter  how  great  the  distance  of  time  since  they 
may  have  left  the  society, 

IN  this  case  the  principal  witness  for  the  prosecution,  Mrs. 
Bewlev,  had  made  the  affirmation  directed  uj  the  statute  to 
be  made  07  Members  of  the  Society  of  Friends.  It  appeared 
afterwards,  that  for  some  time  back,  the  witness  had  left  the 
society,  and  was  no  longer  one  of  its  members. 

Curran,  J.  ^.,  objected  that  the  affirmation  was  not  sufficient, 
and  that  the  lady  could  not  be  prosecuted  for  perjury  on  such  an 
affirmation. 

The  Court,  after  looking  into  the  1  Vict.  c.  77,  and  the  other 
acts  on  the  subject,  considered  that  the  length  of  time  since  the 
person  affirming  had  left  the  society  was  of  no  importance,  and 
that  it  was  sufficient  if  she  had  once  been  a  member  of  the 
Society  of  Friends  and  entertained  conscientious  scruples  to  being 
sworn  on  the  Testament. 

(a)  Reported  hj  P.  J.  M'Sjehha,  Esq.,  Barritter-at-Uw. 
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ittlaxCti. 

DUBLIN  COMMISSION  COURT,  185L 

(Before  Pigot,  C.B.,  and  Moore,  J.) 

Reg.  v.  Walker, 

Practice — Application  to  postpone  trial — Complaint  against  prison 

officials. 

Where  a  prisoner  states  in  his  affidavit  for  postponement  of  his  trial  thaty 
in  consequence  of  the  harshness  of  the  governor  of  the  gaol  in  which 
he  is  confined  in  refusing  to  aUoiv  him  pens,  ink,  or  paper  whereby  to 
communicate  teith  his  friends  and  prepare  for  his  trial,  he  cannot 
procure  witnesses  whose  names  are  given  in  the  affidavit,  and  who  are 
also  stated  to  be  necessary  for  his  defence,  the  court  will  grant  a 
postponement  The  court  will  not  entertain  complaints  of  favoritism 
or  harsh  or  improper  conduct  against  the  governor  or  other  prison 
officials.  The  Court  of  Queen^s  Bench,  or  Board  of  Superintendence, 
is  the  proper  tribunal  to  investigate  such  a  charge. 

IN  this  case  the  prisoner  was  indicted  for  a  conspiracy.  His  trial 
had  been  postponed,  from  the  last  preceding  sessions  of  the 
Commission,  and  ne  now  applied  for  a  further  postponement. 
His  affidavit  set  forth  the  names  of  a  number  of  witnesses,  whom 
he  stated  to  be  necessary  for  hjs  defence.  It  then  stated  that  a 
dispute  having  arisen  between  himself  and  another  prisoner,  the 
governor  was  referred  to,  when  he  gave  directions  that  the  priso- 
ner should  not  be  allowed  pens,  ink,  or  paper,  and  that  even  the 
Eaper  which  came  about  his  parcels  was  taken  away.  That  he  had 
een  refused  permission  to  see  his  wife,  unless  at  the  conmion 
grating,  and  that  he  preferred  to  remain  without  communication 
with  ms  family  to  bnnging  them  in  contact  with  all  the  other  pri- 
soners. That  he  had  been  convicted  of  a  misdemeanor,  and  that 
his  inability  to  pav  the  fine  was  the  reason  of  his  imprisonment. 
He  also  set  forth  other  facts  to  show  that  indulgences  were 
allowed  to  particular  prisoners  contrary  to  the  rules  of  the  prison. 
Pigot,  C.  B.,  after  consulting  with  Moore,  J. — All  those 
statements  with  regard  to  the  improper  conduct  of  the  officials 
we  can  only  consider  with  regard  to  their  bearing  on  the 
application  for  postponement  of  the  trial.  The  Court  of  Queen's 
Bench  have  a  general  power  of  dealing  with  complaints 
such  as  this,  and  it  is  to  them  or  the  Board  of  Superintendence 
that  any  application  must  be  made  for  investigating  such  abuses. 
The  application  for  postponing  this  trial  until  the  next  sessions  we 

(a)  Beported  by  P.  J.  M^Eesna,  Esq.,  Barrister-at-Law. 


CRIMTNAL  LAW   CASES.  321 

shall  grant     Mr.  Marcus^  the  governor,  who  was  Jn  court,  having     -  Rbo. 
expressed  a  wish  to  explain  the  complaints  made  against  him,  ^' 

Moore,  J.,  intimated  his  intention  of  taking  ^  copy  of  the  l!ff 
affidavit  and  consulting  his  brethren  of  the  Court  of  Queen's  i85i. 
Bench  as  to  the  course  they  should  take,  when  if  Mr,  Marcus 
had  any  answering  affidavit  made  he  should  also  lay  it  before 
them. 


DUBLIN  COMMISSION  COURT,  1851. 
(Before  Pigot,  C.  B.,  and  Moore,  J.) 
Beg.  v.  Morrissy.  (a) 

Evidence — AssauU —  Threatening  constable  vnthjire  arms. 

Statements  made  in  the  prisoner's  presence  after  his  arrest^  are  not 
admissible  to  prove  that  a  charge  was  made  against  him,  and  what  it 
was.  It  must  appear  that,  if  not  in  the  execution  of  his  duty,  an  officer 
was  known  cu  such,  to  make  a  threatening  resistance  to  giving  up 
arms  not  justifiable, 

THE  prisonerwas  indicted  for  an  assault  upon  George  Phelan, 
a  constable,  in  the  execution  of  his  duty.  From  the  evi- 
dence it  appeared,  that  on  the  night  of  25th  of  August,  1851,  the 
police  constable  was  called  upon  to  arrest  the  prisoner  by  the  ser- 
vant maid  of  a  Mrs.  Thomberry,  near  whose  residence  the  prisoner 
was  taken.  On  proceeding  to  arrest  the  prisoner,  he  threatened  to 
blow  the  contents  of  a  pistol,  which  he  held  in  his  hand,  through 
the  constable,  and  at  the  same  time  presented  the  pistol  at  him. 
After  a  struggle  he  was  arrested  and  taken  into  Mrs,  Thomberry's. 
At  or  before  the  time  of  the  arrest  there  was  no  evidence  of  a 
charge  having  been  made  against  the  prisoner,  and  the  servant  girl 
had  merely  called  on  the  constable  to  arrest  the  prisoner,  saying 
that  he  had  a  pistol,  but  made  no  specific  charge.  It  was  after 
nightfall  when  the  entire  transaction  took  place,  and  it  was  not 
clear  that  the  prisoner  knew  the  constable  to  be  an  officer,  as 
Phelan  did  not  give  him  any  intimation  to  that  eifect,  and,  from 

(a)  Reported  bj  P.  J.  M'Kbnna,  Esq.,  Barruter-at-Law. 
VOL.  V.  Y 
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Beo. 

V. 

M0RRIS8T. 

1851. 

A  Btault  on  a 

constable — 

Evidence. 


the  darkness^  he  could  not  swear  that  the  prisoner  must  have 
recognised  him  as  a  constable. 

Smyly,  Q.C.,for  the  Crown,  was  proceeding  to  give,  in  evidence, 
statements  made  in  the  prisoner's  presence  after  his  arrest,  to  prove 
a  charge  against  him  of  lounging  about  the  house  of  Mrs.  Thorn- 
berry  after  nightfall,  and  annojring  the  inhabitants,  but  was 
stopped  by  the  court,  who,  after  some  consideration,  rejected  this 

Eroof  as  establishing  the  case  for  the  prosecution,  and  the  Crown, 
aving  no  further  evidence  to  offer,  Pigot,  C.  B.,  directed  the  jury 
to  acquit  the  prisoner. 


OXFORD  CIRCUIT. 

Worcester  Summer  Assizes,  1851. 

July  21. 

(Before  Mr.  Justice  Erle.) 

Reg.  V,  Attwood.  (a) 

Confession — Inducement, 

To  caution  a  prisoner  that  what  he  said  would  be  used  agaifist  htm  on 
his  trialy  ifcommittedy  is  not  an  inducement  to  him  to  make  a  statement 
so  as  to  exclude  that  statement  from  being  given  in  evidence  on  the  trial, 

THE  prisoner  was  indicted  for  uttering,  at  Pershore,  on  the 
16th  of  May,  1851,  a  certain  forged  order  for  the  payment  of 
the  sum  of  5Z.  15^.,  with  intent  to  defraud  one  William  Jeremy. 

A  police  officer,  who  took  the  prisoner  into  custody,  was  called 
on  the  part  of  the  prosecution.  He  stated  that  the  prisoner  made 
a  statement  to  him,  which  he  took  down  in  writing,  and  the  pri- 
soner signed  his  name  to  it.  Before  he  made  the  statement,  the 
witness  said,  ''I  told  him  to  be  careful,  it  would  be  used  against 
him  on  his  trial,  if  committed  by  the  magistrates." 

On  the  statement,  so  signed  by  the  prisoner,  being  tendered  in 
evidence, 

Wi  H.  Cooke,  for  the  prisoner,  submitted  that  it  was  not  admis- 
sible, in  consequence  of  the  terms  made  use  of  by  the  witness. 

(a)  Reported  hj  J.  E.  Davis,  Esq^  Barrister-at-Law. 
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Mr.  Justice  Maule  had  so  decided  with  respect  to  precisely  the 
same  state  of  circumstances.  Where  a  magistrate  told  a  prisoner^ 
"  what  jrou  say  will  be  given  in  evidence  against  you,"  Maule,  J. 
said,  it  IS  not  proper  for  a  magistrate  to  tell  a  prisoner  that  what 
he  says  will  be  given  in  evidence  against  him.  It  has  been  held 
that,  to  tell  a  prisoner  that  what  he  says  will  be  used  against  him 
or  for  him,  is  an  inducement,  and  to  say  that  it  will  be  given  in 
evidence  against  him,  comes  to  the  same  thing,  for  the  statement 
is  made  upon  an  understanding  that  it  will  be  given  in  evidence ; 
and  it  does  not  signify  that  he  is  told  that  it  will  be  used  against 
him,  for  if  he  is  told  that  it  is  to  be  used  at  all,  it  may  induce  him 
to  say  something  that  he  may  suppose  may  make  for  him.  It 
did  not  become  necessary,  however,  to  decide  the  point :  (-B.  v.  JoneSy 
Gloucester  Summer  Assizes,  1843,  sanctioned  by  Rolfe,  B. ;  Glou- 
cester Winter  Assizes,  December  15,  1843,  in  R.  v.  Holmes^  1  C. 
&  K.  248.)  (i)    _ 

Eble,  J. — Giving  the  proper  force  to  expressions,  treating 
language  in  its  obvious  sense,  it  is  impossible  to  say  that  any 
inducement  was  held  out  to  the  prisoner  to  make  any  statement. 
I  have  not  the  least  doubt  of  the  admissibility  of  the  evidence  in 
this  case. 

The  statement  was  accordingly  put  in^  and  the  prisoner  was 
convicted. 

Skinner  for  the  prosecution. 

Wi  JET.  Cooke  for  the  prisoner. 

(6)  The  case  of  R,  t.  Jonet  was  cited  from  a  MS.  note  of  Mr.  Greares,  Q.  0.  —[J.  E.  D.] 
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OXFORD  CIRCUIT. 
Worcester  Summer  Assizes,  1851. 

July  21. 

(Before  Mr.  Justice  Erle.) 

Reg.  r.  Stanton  and  others,  (a) 

Statute  9  Geo.  4,  c,  31 — Convictum  and  imprisonment  for  assault  in  bar 

to  subsequent  indictment /or  felony . 

The  statute  9  Geo,  4,  c.  31,  provides  (sect.  27)  for  the  summary  convic- 
tion of  persons  for  common  assaults  and  batteries,  and  gives  power  to 
tufo  justices  of  the  peace  to  order  the  qffcTuler  to  pay  a  fine,  with  impri- 
sonment in  case  of  non-payment,  or,  if  the  offence  be  not  proved,  or  is 
of  so  trifling  a  character  as  not  to  merit  punishment,  to  dismiss  the 
complaint,  and  make  out  a  certificate  under  Aeir  hands  stating  the  fact 
of  such  dismissal,  such  certificate  to  be  delivered  to  the  party  against 
whom  the  complaint  was  preferred. 

Section  28  enacts,  *^  That  if  any  person  against  whom  any  such  com- 
plaint shall  have  been  preferred  for  any  common  assault  or  battery, 
shall  have  obtained  such  certificate  as  aforesaid,  or  having  been  con- 
victed, shall  have  paid  the  whole  amount  adjudged  to  be  paid  under 
such  conviction,  or  shall  have  suffered  the  imprisonment  awarded  for 
nonpayment  thereof,  in  every  such  case  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause,'* 
'<  Provided  always  (sect  29),  and  be  it  enacted,  that  in  case  the  justices 
shall  find  the  assault  or  battery  complained  of  to  have  been  accom- 
panied by  any  attempt  to  commit  felony,  or  shall  be  of  opinion  that  the 
same  is,  from  any  other  circumstance,  a  fit  subject  for  a  prosecution  by 
indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  they 
would  have  done  before  the  passing  of  this  act,"  Sfc, 

Semble,  that  a  conviction  for  an  assault  under  the  above  statute,  followed 
by  payment  of  the  fine  or  endurance  of  the  imprisonment,  may  be 
pleaded  in  bar  of  an  indictment  for  felony  in  respect  of  the  same 
assault,  charging  an  assault  and  wounding  with  intent  to  murder,  ^c. 

THE  prisoner,  Samuel  Stanton,  together  with  Francis  Tombs 
and  two  other  persons,  was  indicted  for  feloniously  assaulting 
and  wounding  William  Tombs,  with  intent  to  kill  and  murder  him. 
There  were  other  counts  in  the  indictment,  alleging  the  intent  to 
be  to  maim,  &c. 

(a)  Bcpoited  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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In  the  course  of  the  trial,  it  appeared  that  the  prisoner,  Samuel        Bbo. 

Stanton,  had  been  summoned  by  the  prosecutor  before  two  magis-  -      ^' 
trates  for  this  same  assault  and  had  been  fined,  and  in  default  of     *^^^  ^^ 


OTHBRS. 


payment  of  such  fine,  had  been  imprisoned  in  Worcester  Gaol.   A 

true  bill  had  been  subsequently  found  against  the  prisoners  at  the        ^^^^' 

Spring  Assizes  for  the  felonious  assault,  upon  which  indictment  cofwiction/or 

they  were  now  tried.  an  assault  bar 

The  jury  acquitted  the  prisoners  of  the  felony,  and  found  them  ^  ^^^^^"^^ 
guilty  of  a  common  assault.  '^^  ^^  ^^' 

Erle,  J.,  inquired  why  the  conviction  by  the  magistrates  had 
not  been  pleaded  in  answer  to  this  indictment,  in  pursuance  of  the 
statute  9  Geo.  4,  c.  31,  s.  10.  (J) 

Skinner,  for  the  prisoner  Stanton,  said  that,  independently  of 
the  fact  that  he  was  not  instructed  until  after  the  prisoner  had 
pleaded,  there  seemed  to  be  a  difficulty  in  pleading  the  conviction 
for  the  assault  in  answer  to  an  indictment  K»r  the  ^lony. 

Erle,  J. — In  my  opinion  the  conviction  would  have  been  an 
estoppel  to  the  indictment  for  the  felonious  assault  and  wounding, 
if  pleaded,  and  although  it  has  not  been  pleaded  I  am  bound  to 
consider  the  charge  as  having  been  already  adjudicated  upon,  and 
the  prisoner  as  having  undergone  the  punishment  allotted  for  it. 
I  thmk  the  justice  of  the  case  will  be  answered  by  all  the  prisoners 
entering  into  their  own  recognizances  to  appear  and  receive  judg- 
ment wnen  called  upon,  and  to  keep  the  peace  to  the  prosecutor  for 
oneyear. 

The  prisoners  entered  into  their  recognizances  accordingly  in 
40L  each,  and  were  discharged. 

Huddleston  and  Lovesy  for  the  prosecution. 

JV,  H.  Cooksy  for  the  prisoner,  Francis  Tombs. 

Skinner^  for  Samuel  Stanton. 

(ii)  The  statnte  9  6«o.  4,  c.  31,  provides  (sect.  27),  for  the  snmmary  conTiction  of  persons 
for  common  assaults  and  batteries,  and  gives  power  to  two  jnsticee  of  the  peace  to  order  the 
offender  to  paj  a  fine,  with  imprisonment  in  case  of  nonpayment,  or,  if  Uie  offence  be  not 
proved,  or  is  of  so  trifling  a  character  as  not  to  merit  punishment,  to  dismiss  the  complaint, 
and  make  ont  a  certificate  nnder  their  hands  stating  the  fact  of  such  dismissal,  snch  certificate 
to  be  delivered  to  the  partj  against  whom  the  complaint  was  preferred. 

Section  28  enacts,  "  That  if  anj  person  against  whom  anj  such  complaint  shall  have  been 
preferred  for  any  common  assault  or  batterj,  shall  have  obtained  such  certificate  as  aforesaid, 
or  having  been  convicted  shall  have  paid  the  whole  amount  adjudged  to  be  paid  nnder  such 
conviction,  or  shall  have  suffered  the  imprisonment  awarded  for  non-pajment  thereof,  in  every 
such  case  he  shall  be  released  fnm  all  further  or  other  proceedings,  civil  or  criminal,  for  the 
same  cause."  **  Provided  always  (sect.  29),  and  be  it  enacted,  that  in  case  the  justices  shall 
find  the  assault  or  batteij  complained  of  to  have  been  accompanied  by  any  attempt  to  commit 
felony,  or  shall  be  of  opinion  that  the  same  is,  from  any  other  circumstance,  a  fit  subject  for  a 
prosecntion  by  indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and  shall  deal 
with  the  case  in  all  respects  in  the  same  manner  as  they  would  have  dome  before  the  pusing  of 
this  act" 


826  CRIMINAL  LAW  CASES 


OXFORD  CIRCUIT. 
Worcester  Summer  Assizes,  1851. 

July  22. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Winnall.  (a) 

Embezzlement — Servant — False  accounting. 

A  person  hired  hy  a  market  gardener  to  do  a  daxfs  toork,  and  who  is 
requested  by  his  employer  to  take  some  vegetables  to  market  and  sell 
them,  and  bring  back  the  produce,  is  a  servant  to  his  employer  in 
respect  of  such  employment,  within  the  statute  7  ^r  3  Geo,  4,  c.  29,  s.  47, 
defining  the  crime  of  embezzlement. 

The  prisoner,  being  employed  as  above  mentioned,  sold  four  pots  of 
potatoes,  and  received  the  money.  He  sold  four  other  pots,  but  did 
not  receive  the  money.  On  his  return  to  his  master,  he  stated  correctly 
the  price  he  sold  the  potaJtoes  for,  but  said  that  he  would  settle  with 
him  on  a  subsequent  day,  as  he  had  not  received  the  money,  and  did 
not  offer  the  sum  received,  or  say  he  had  been  paid  for  a  part,  and 
subsequently  made  the  same  excuse,  and  never  paid  any  part  of  the 
money. 

Held,  that  this  was  not  embezzlement,  unless  the  prisoner,  when  he  said 
he  had  not  received  the  money,  meant  that  he  had  not  received  any 
part  of  it. 

THE  prisoner  was  indicted  for  embezzling,  at  Eadderminster^  on 
the  28  th  of  June,  the  sum  of  25«.,  the  moneys  of  John  Lewis, 
his  master,  with  intent  to  defraud  him  of  the  same. 

The  prosecutor  stated  that  he  was  a  market  gardener,  living  at 
Kidderminster.  On  Saturday,  the  28th  of  June,  the  prisoner 
was  in  his  service ;  witness  employed  him  to  take  eight  pots  of 
potatoes  and  eight  dozen  of  cabbages,  to  sell  at  Dudley,  or  on  the 
road  there,  as  he  best  could.  Be  went  with  them,  and  witness 
saw  him  on  his  return  in  the  evening ;  witness  asked  him  for  the 
money ;  the  prisoner  said  he  would  settle  for  the  potatoes  and 
cabbages  on  the  following  Tuesday^  as  he  had  not  received  the 
money.  He  said  what  sum  he  had  sold  the  potatoes  for,  viz., 
6s,  3d.  a  pot.  He  mentioned  the  name  of  Thomas  as  having 
bought  the  potatoes;  he  did  not  mention  any  other  name.  He 
said  he  should  have  to  deduct  3^.  6d,  for  some  payments  on  my 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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account ;  that  was  a  correct  and  proper  deduction^  which  he  had 
a  right  to  make ;  witness  did  not  see  the  prisoner  again  until  the 
11th  of  July;  he  saw  him  on  that  day  at  Hadley  near  Stour- 
bridge ;  witness  again  asked  him  to  settle  for  the  potatoes ;  the 
prisoner  said  he  could  not  do  so  then^  but  would  on  the  following 
day.  He  said  he  had  not  seen  Thomas  or  received  for  the  goods^ 
but  would  do  so.  Witness  said  if  the  money  was  not  paid  on  the 
following  day,  he  should  give  the  prisoner  into  the  custody  of  the 

Eolice.  The  prisoner  did  not  pay  the  money^  and  he  was  appre- 
ended  on  this  charge.  In  answer  to  questions  from  the  learned 
judge  (the  prisoner  being  undefended  by  counsel),  the  witness 
said  he  believed  the  prisoner  had,  in  fact,  sold  some  of  the  potatoes 
to  a  person  named  Thomas,  and  had  not  received  the  money  from 
him.  By  information  since  obtained,  the  witness  found  that  some 
of  the  potatoes  were  sold  to  another  person.  Witness  hired  the 
prisoner  to  work  for  him  on  the  28th  of  June,  and  when  at  work 
the  witness  asked  him  to  take  the  vegetables  and  sell  them.  The 
prisoner  was  not  in  his  regular  service.  He  had  worked  for  wit- 
ness before.  On  Thursday  the  28th  they  settled  for  the  prisoner's 
work.  The  hiring  on  Saturday  was  a  fresh  engagement  for  the 
day  only. 

Erle,  J.  inquired  whether  the  counsel  for  the  prosecution 
thought  that  there  was  the  relationship  of  master  and  servant 
subsisting  at  the  time  between  the  prosecutor  and  the  prisoner, 
necessary  to  sustain  the  charge  of  embezzlement  ? 

Bestf  for  the  prosecution,  observed  that  a  constant  employment 
was  not  necessary,  and  referred  to  the  case  of  Reff.  v.  Spencer 
(R.  &  R.  299),  where  the  prosecutor,  having  agreed  to  let  the 
defendant  carry  out  parcels  when  he  had  nothing  else  to  do,  for 
which  the  prosecutor  was  to  pay  him  what  he  pleased,  give  him  an 
order  to  receive  2Z.,  which  ne  received  and  embezzled;  he  was 
holden  to  be  a  servant  within  the  meaning  of  the  act  7  &  8  Geo.  4, 
c  29,  s.  47.  The  case  of  R.  v.  Hughes  {I  Mood.  C.  C.  370)  was 
also  referred  to,  where  a  drover,  who  was  employed  to  drive  two 
cows  to  a  purchaser,  and  receive  the  purchase-money,  embezzled 
it,  was  holden  to  be  a  servant  within  the  meaning  of  the  statute. 

Erle^  J.  said,  that  certainly  those  decisions  were  so  strong,  that 
the  case  must  proceed. 

Elizabeth  Fletcher  was  then  called  as  a  witness.  She  stated 
that  the  prisoner  sold  her  four  pots  of  potatoes  on  the  28th  of 
June,  at  6s.  Sd.  a  pot,  and  that  she  paid  him  the  sum  of  25s.  for 
them  at  the  same  time. 

This  was  the  evidence  for  the  prosecution. 

Erle,  J.  observed,  that  the  case  appeared  more  like  an  omission 
to  account  than  a  false  accounting,  xhere  was  no  false  document 
— no  statement  by  the  prisoner  that  he  had  sold  the  potatoes  for 
4«.  3J.,  or  any  other  sum  less  than  the  real  price  obtained.  The 
case  can  only  go  to  the  jury  on  the  statement  of  the  prisoner  that 
he  had  not  received  the  money.  In  summing  up  to  the  jury,  his 
lordship  said — ^this  case  seems  to  me  much  more  like  an  accounting 
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for  monej^  and  a  default  in  payment,  than  a  false  accounting  and 
embezzlement.  It  depends  entirely  on  the  construction  you  put 
on  the  statement  of  the  prisoner,  that  he  had  not  received  the 
money.  It  appears  that,  as  a  fact,  he  had  received  the  produce  of 
part  of  the  vegetables,  but  not  for  the  other  part,  which  remains 
unpaid  now.  When  he  told  the  prosecutor  that  he  had  not 
received  the  money,  that  statement  was  true  if  he  meant  to  say 
that  he  had  not  received  the  money  for  the  whole,  but  it  was  false 
if  he  meant  to  say  that  he  had  not  received  any  part  of  it.  The 
guilt  of  the  prisoner  depends  upon  that ;  for  if  he  meant  to  em- 
bezzle and  steal  part  of  the  money,  he  is  guilty ;  if  not,  then  you 
will  acquit  him. 

Verdicty  Not  ffuUty, 


OXFORD  CIRCUIT. 

Shrewsbury  Summer  Assizes,  1851. 

Aufftist  2. 


(Before  Baron  Martin.) 
Reg.  v.  Davies.  (a) 

Misdemeanor — Evidence  of  distinct  assaults — Practice  at  Central 

Criminal  Court, 

On  an  indictment  charging  a  misdemeanor  for  an  assault  in  attempting 
to  commit  a  rape  on  A,  B,y  with  a  count  for  an  assault  of  the  same 
nature  on  a  different  day  on  C,  D.^  it  is  competent  to  the  prosecutor^ 
not  only  in  law^  but  by  ordinary  practice^  to  give  evidence  of  both, 
assaults. 

THE  prisoner  was  indicted  for  an  assault  on  his  own  daughter 
Rachael,  on  the  24th  of  June,  1851,  with  intent  to  ravish  and 
carnally  know  her.  The  indictment  contained  a  count  for  a  similar 
assault  on  another  daughter,  Elizabeth  Davies,  on  another  day  and 
month. 

Evidence  having  been  given  of  the  assault  on  Rachael  Davies, 
Elizabeth  Davies  was  called,  when — 

(a)  Beported  by  J.  £.  Davis,  Esq.,  Barri8ter»at-Law* 
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Stunner y  for  the  prisoner,  objected  to  evidence  of  distinct  assaults        ^^^' 

beinggiven.  .....  .  .         d/v^^s. 

Fowelly  for  the  prosecution,  submitted  that  it  was  the  practice        

in  indictments    for  misdemeanors  to  give   evidence  of  distinct        ^®^'- 

offences.  jfwd^^. 

Martin,  B.,  consulted  Mr.  Hemp,  the  deputy  clerk  of  assize.     Evidence, 
and  said,  ^'  I  understand  from  the  officer  of  the  court,  that  it  is 
the  constant  practice   at    the  Central  Criminal  Court,  to  eive 
evidence  of  distinct  offences  in  such  cases  as  the  present.     I  shall 
therefore  allow  it  to  be  given.** 

The  prisoner  was  convicted  on  the  first  count. 


OXFORD    CIRCUIT. 

Monmouthshire  Summer  Assizes,  1851. 

Auffust  8. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Fhilfotts.  (a) 

Perjury — Question  of  materiality — Evidence-^Eighi  of  witness  to  re- 
fresh  his  memory  from  notes  taken  by  another  person^^Notice  to 
producer-Legal  custody  of  documents — Client  and  attorney. 

In  an  action  of  efectment  brought  to  recover  leasehold  premises  the  lessor 
of  the  plaintiff  claimed  title  under  C.  «/*.,  the  undow  of  W.  J,  W.  J, 
held  under  a  lease  made  to  himself  and  R.  M.  jointly ^  B,  M,  being  the 
survivor,  and  a  surrender  or  conveyance  from  B.  M,  to  C,  J.  being 
presumed.  On  the  trial  a  copy  of  the  will  of  W,  J,  was  produced^ 
and  P.,  the  attorney  for  the  lessor  of  the  plaintiff',  swore  that  he  had 
examined  it  with  the  original  will,  and  also  with  the  act  of  probate 
book.  The  evidence  was  objected  to,  and  was  ultimately  withdrawn, 
the  death  of  W.  J.  being  proved  aliunde,  and  admitted,  the  contents  of 
the  wiU  having  no  bearing  on  the  case,  W.  J.  having  no  power  to 
devise  the  property  claimed. 

Qu<Bre,  whether  the  examination  of  the  copy  will,  as  sworn  by  P.,  was 
material  to  the  issue,  so  as  to  support  an  indictment  for  perjury. 

(a)  Reported  bj  J.  £.  Davis,  Eeq^  B«mster-at-Law. 
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Req. 

e. 

Philpotts. 

1851. 

Perjury — 
Evidence, 


On  the  trial  of  the  action  of  ejectment,  notes  ofPJs  evidence  were  taken 
by  counsel  on  behalf  of  the  defendant,  and  handed  to  his  attorney  who 
was  present  and  read  them. 

Held,  that  the  latter  might  look  at  these  notes  and  refresh  his  memory  by 
them,  in  giving  evidence  as  to  what  P,  swore  on  the  trial  of  the  action 
of  ejectment. 

Held,  also,  that  a  notice  to  P,  to  produce  the  copy  will  was  sufficient  to 
let  in  secondary  evidence  of  the  contents  of  that  copy,  the  document 
having  been  produced  by  him  at  the  trial  of  the  action, 

THE  defendant  was  indicted  for  perjury^  alleged  to  have  been 
committed  on  the  27th  March^  1851,  at  Monmouth  Assizes, 
on  the  trial  of  an  action  of  ejectment,  Doe  dem,  Richards  y.  Lewis* 

Keating,  Q.  C,  and  Huddlestony  for  the  prosecution. 

Allen,  Serjt.,  and  Gray,  for  the  defendant. 

Keating  stated  the  case  for  the  prosecution. — The  defendant, 
Philpotts,  acted  as  the  attorney  for  Thomas  Bichards,  the  lessor  of 
the  plaintiff  in  the  action  of  ejectment,  tried  at  the  last  Monmouth 
Spring  Assizes.  That  action  was  brought  to  recover  possession  of 
certain  leasehold  property.  A  lease  of  the  premises  was  made  in 
1822  to  two  persons  jointly,  William  Joseph,  and  Rhys  Morgan, 
and  the  plaintiff  claimed  title  under  Bhys  Morgan,  the  survivor. 
It  became  necessary,  therefore,  for  the  plaintiff  to  show  that  Wil- 
liam Joseph,  the  other  lessee,  was  dead.  In  the  course  of  the 
case,  an  office  copy,  or  what  purported  to  be  an  office  copy,  of 
William  Joseph's  will  was  tendered  in  evidence,  the  presumed 
object  of  which  was  to  show  that  Joseph  was  dead.  It  was 
objected  that  it  could  not  be  read  in  evidence  as  an  office  copy. 
Philpotts,  the  present  defendant,  was  then  called  as  a  witness,  and 
he  swore  that  he  had  compared  the  copy  produced  with  the  original 
wilL  It  was  then  objected  that  an  examined  copy  was  inadinis- 
sible.  Mr.  Justice  Talfourd,  the  learned  judge  who  presided  at 
the  trial,  said,  '^  You  must  have  the  probate  of  the  will,  or  the 
act-book."  Philpotts  then  swore  that  he  had  examined  the  copy 
produced  with  the  probate  and  with  the  act-book.  It  was  still 
objected  that  the  evidence  was  inadmissible.  The  learned  judge 
inclined  to  that  opinion,  but  said  if  the  evidence  was  pressed  he 
would  not  reject  it.  Mr.  Alexander,  the  leading  counsel  for  the 
lessor  of  the  plaintiff,  said  he  would  not  press  it  then,  and  ulti- 
mately the  evidence  was  withdrawn.  The  question  would  pro- 
bably be  raised  on  the  present  indictment,  whether  as  the  evidence 
was  withdrawn,  perjury  could  be  assigned  with  respect  to  it.  He 
would  merely  observe  at  present  that  various  cases  had  been 
decided  with  respect  to  affidavits,  and  it  was  established  that  per- 
jury might  be  assigned  on  an  affidavit,  although  the  affidavit  was 
not  actually  used  or  could  not  be  read  in  consequence  of  some 
defect 

Frank  James  was  then  called. — The  witness  stated  that  he  was 
a  partner  in  the  firm  of  Charles  and  Frank  James,  solicitors, 
Merthyr  Tydvil.  He  was  present  at  Monmouth  on  the  trial  of  an 
action.  Doe  dem,  Richards  v.  Lewis.      [The   Nisi  Prius  Record 
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of  the  trial  was  put  in  the  witness's  hands,  and  identified.]  He 
acted  as  the  attorney  for  the  defendant,  and  heard  the  opening 
speech  of  counseL  Title  was  claimed  through  Rhys  Morgan,  by 
deed*  Philpotts  acted  as  the  attorney  for  the  lessor  of  the  plain- 
tiff. A  de^  was  produced  by  a  witness  named  Llewellyn.  It 
was  the  deed  now  produced. 

John  Holly  Trip  was  here  called,  and  the  deed  put  in  his  hands. 
He  proved  the  handwriting  of  the  attesting  witness,  who  was  dead. 
It  was  a  lease  &om  Samuel  Rhys  to  Thomas  Rhys,  to  William 
Joseph  and  Rhys  Morgan,  as  joint  tenants,  and  was  dated  in  Sep- 
tember, 1822. 

Examination  of  Mr.  Frank  James  resumed. — Philpotts  was 
sworn  and  examined  as  a  witness.  He  produced  a  paper.  It  pur- 
ported to  be  an  office  copy  of  the  will  of  William  J  oseph.  , 

David  Roper  was  here  interrogated  as  a  witness.  He  stated  that 
he  was  clerk  to  Messrs.  Charles  and  Frank  James.  He  served  a 
notice  to  produce  on  the  defendant,  on  the  23rd  of  July,  1851. 
The  notice  to  produce  was  read.  It  was  to  produce  a  paper  pur- 
porting to  be  an  office  copy  of  the  will  of  William  Joseph* 

Examination  of  Mr.  Frank  James  resumed. — The  question  was 
put  to  Philpotts,  "  Do  you  produce  an  office  copy  of  the  will  of 
William  Joseph?"  The  defendant  said,  "  I  produce  it."  I  saw 
the  paper  ana  saw  the  handwriting;  I  knew  by  the  handwriting 
that  it  came  from  the  office  of  the  Consistory  Court,  at  Llandaff ; 
the  document  was  handed  to  the  officer  of  the  court;  I  cannot  say 
whether  that  was  before  or  after  the  defendant  was  sworn ;  my 
impression  is  that  it  was  first  tendered  as  an  office  copy  wilL  It 
was  then  objected  to,  and  the  defendant  was  thereupon  called  and 
sworn.  Mr.  Whitmore,  the  barrister,  took  a  note  of  the  evidence 
in  the  absence  of  Mr.  Phipson,  the  junior  counsel  for  the  defen- 
dant Lewis ;  I  stood  by  while  Mr.  Whitmore  wrote,  and  I  after- 
wards, during  the  trial,  took  his  note  and  read  it ;  it  stated  accu- 
rately what  Philpotts  said.  [The  witness  (Mr.  F.  James)  was 
about  to  refer  to  Mr.  Whitmore's  note,  whenl 

Allen  and  Crray  objected. — Mr.  Justice  Talfourd,  in  a  case  of 
perjury,  at  Stafford  Spring  Assizes,  would  not  allow  a  witness, 
who  was  a  magistrate,  to  look  at  the  note  of  the  evidence  taken 
by  a  brother  magistrate  to  refresh  his  memory,  although  he  was 
present  at  the  time  and  saw  the  note  taken. 

Erle,  J. — The  witness  says  he  read  Mr.  Whitmore's  note 
almost  immediately  afterwards.  If  a  witness  looks  at  a  note  within 
two  days,  it  has  been  held  sufficient  to  entitle  him  to  refer  to  it  to 
refresh  his  memory. 

The  witness  then  proceeded  to  state,  looking  at  Mr.  Whitmore's 
note,  what  the  defendant  Philpotts  said  at  the  trial.  Philpotts 
swore  that  he  examined  the  copy  with  the  ori^nal  will  of  William 
Joseph ;  the  evidence  was  then  objected  to ;  Philpotts  then  swore 
that  he  had  examined  it  with  the  probate  and  act-book.  On  cross- 
examination  by  Mr.  Keating  (who  appeared  for  the  defendant  in 
the  action),  he  said  he  could  not  state  exactly  when  he  made  the 
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examination ;  it  was  about  a  month  before  the  trials  in  the  month 
of  February;  he  further  Bwore,  on  cross-examination,  that  he 
made  the  examination  at  the  office  of  Mr.  Stephens,  the  deputy 
registrar  of  Llandaff ;  that  a  clerk  of  Mr.  Stephens,  whose  name 
he  believed  was  Evans,  was  ^present,  and  also  his  (Philpotts')  own 
clerk.  Smith.  My  impression  is  that  the  evidence  of  Philpotts  was 
afterwards  withdrawn  by  the  counsel  for  the  plaintiff. 

Cross-examined  by  AUen^  Seijt. — The  office  copy  was  admitted 
as  such  by  the  defendant's  counsel;  I  recollect  Henry  Prothero 
being  called  and  examined  as  a  witness  for  the  plaintiff;  I  will 
swear  to  the  best  of  my  memory  that  Prothero  was  examined  after 
Philpotts ;  after  Prothero  proved  the  death  of  Joseph,  the  fact  of 
his  death  was  admitted ;  Prothero  proved  it  in  this  way:  he  did  not 
know  William  Joseph,  but  he  knew  his  widow,  who  was  at  that 
time  Mrs.  Saunders,  having  married  again ;  I  learned  that  Cathe- 
rine, the  widow  of  Joseph,  continued  in  possession  and  receipt  of 
rent  of  the  property  claimed,  down  to  the  time  of  her  death ;  she 
married  Saunders  in  1839,  and  died  in  1841.  [It  was  here 
arranged  that  the  further  examination  and  re-examination  of  the 
witness  should  be  reserved  for  the  present.] 

Alexander  Fripp,  called. — He  said :  I  am  a  solicitor,  and  was 
subpoenffid  as  a  witness  on  and  was  present  at  the  trial  of  the 
action.  Doe  dem.  Richards  v.  Lewis,      The    present  defendant, 
Philpotts,   was   examined  as  a  witness.      Mr.   Alexander  first 
tendered  a  document  as  an  office  copy  of  the  will  of  William 
Joseph ;  the  judge  made  some  remark  that  it  was  not  admissible, 
upon  which   Philpotts  was   examined;    he  first  swore  that  he 
examined  the  copy  with  the  original  will  of  Joseph ;  Mr.  Justice 
Talfourd  remarked  that  would  not  do,  for  if  the  original  will  was 
produced,  it  would  not  be  evidence ;  Philpotts  then  swore  that  he 
examined  it  with  the  probate  and  act- book ;  he  was  thereupon 
cross-examined  by  Mr.  Seating  as  to  time  and  place ;  he  first  said 
he  could  not  state  exactly  when  he  made  the  examination ;  he 
afterwards  said  it  was  about  a  month  before  the  trial.     He  was 
asked  whether  it  was  in  the  then  present  month  of  March,  or  in 
February ;  after  a  pause,  he  swore  it  was  in  February,  at  the 
office  of  Mr.  Stephens,  the  deputy  registrar  of  Llandaff,  with  the 
clerk  of  Mr.  Stephens,  whose  name  was,  he  believed,  Evans,  and 
Smith,  his  own  clerk,  present;  Prothero  was  called  into  the  box 
before  Philpotts,  but  I  am  quite  sure  that  after  Philpotts  was 
examined,  Prothero  was  recalled  to  prove  the  death  of  Joseph ;  the 
lessor  of  the  plaintiff  claimed  title  through  Rhys  Morgan,  as  sur- 
viving lessee,  under  the  deed  of  September  1822 ;  I  understood 
he  made  a  twofold  claim  under  Ehys  Morgan,  and  under  the 
marriage  settlement  of  Mrs.  Saunders :  I  recollect  the  counsel  for 
the  defendant  at  the  close  of  the  plaintiff's  case,  saying  that  the 

Slaintiff  must  be  nonsuited,  not  having  proved  title  &om  Rhys 
f  organ  to  Mrs.  Saunders ;  the  judge  said  he  would  presume  a 
conveyance. 

Cross-examined. — The  counsel  for  the  plaintiff  on  the  trial  were 
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Mr.  Alexander,  Mr.  Sergeant  Allen,  and  Mr.  Gray.  The  lease 
of  1822  was  put  in.  It  was  admitted  and  read.  It  was  thrown 
across  the  table.  Hemy  Prothero  was  then  called.  My  impres- 
sion is  that  he  was  not  examined  at  that  time.  Mr.  Gray  tendered 
a  copy  of  the  will  of  Joseph.  Prothero  said  he  was  a  mason ;  he 
did  not  know  William  Joseph,  but  he  knew  Mrs.  Saunders ;  my 
belief  is  that  he  sud  this  after  the  copy  will  was  tendered ;  the 
office  copy  was  admitted  as  an  office  copy  by  a  judge's  order^  but  its 
admissibility  was  objected  to.  The  objection  appeared  to  take  the 
plaintiff's  counsel  by  surprise ;  Philpotts  made  a  communication 
to  his  counsel.  He  was  then  examined,  and  stated  that  he  had 
examined  it  with  the  original,  and  with  the  act-book.  Mr.  Justice 
Talfourd  said  he  did  not  think  there  was  a  book.  Philpotts  said 
he  had  examined  the  will  with  the  book.  My  impression  is,  that 
two  books  were  spoken  of;  the  will  book,  and  the  act  book.  Mr. 
Justice  Talfourd  said  there  must  be  probate  or  act  book ;  he  read 
a  passage  from  Roscoe's  Eyidence.  Nothing  was  said  as  to  an 
examined  copy  of  act  book.  The  judge  said,  '^  I  am  i^ainst  you 
as  to  the  admissibility  of  this  document;  but  if  pressed  it  will  be 
better  to  admit  it."  On  his  saying  that,  Mr.  Alexander  said  he 
would  withdraw  it  at  present.  It  was  neyer  read ;  the  eyidence  was 
not  offered ;  the  deatn  of  Joseph  was  admitted  after  the  eyidence 
of  Prothero.  The  defendant  called  some  witnesses.  The  plaintiff 
gaye  eyidence  of  the  receipt  of  rent  by  Mrs.  Saunders,  down  to 
the  time  of  her  death.     The  plaintiff  put  in  a  settlement. 

[It  was  here  objected  that  the  witness  could  not  state  what  the 
deed  was,  but  Mr.  Justice  Erie  said,  ^*  You  may  always  name  an 
instrument ;  you  may  say  it  was  a  settlement."] 

Witness  continued. — This  was  a  settlement  on  the  marriage  of 
Mr.  and  Mrs.  Saunders ;  a  deed  of  appointment  was  also  put  in. 
Hugh  Lewis  was  a  witness  on  the  trial,  and  stated  that  he  liyed 
in  a  house  under  Catherine  Saunders  a  great  number  of  years,  and 
afterwards  as  tenant  to  the  defendant. 

Eble,  J. — As  I  understand  it,  the  lessor  of  the  plaintiff  claimed 
through  Rhys  Morgan,  and  he  claimed  through  Catherine 
Saunders,  and  showed  possession  by  Catherine  Saunders  within 
twenty  years.  The  lessor  of  the  plaintiff  made  title  originally 
through  Catherine  Saunders  and  David  Saunders  as  her  husband, 
but  properly  the  plaintiff  claimed  through  Rhys  Morgan,  and  he 
claimed  through  David  Saunders,  who  claimed  through  Catherine 
his  wife,  and  she,  it  is  supposed  or  presumed,  claimed  through 
Rhys  Morgan. 

Joseph  Huckwell,  one  of  the  deputy  registrars  of  the  Consistory 
Court  of  Llandaff,  examined. — Mr.  Stephens  is  joint  deputy  with 
ine ;  the  defendant  Philpotts  came  on  the  8th  of  February  to  the 
office;  two  clerks  were  present.  He  asked  to  see  the  will  of 
William  Joseph ;  I  referred  to  the  index,  commencing  with  the 
wills  of  1817,  and  also  to  the  book  of  register  of  wills;  I  showed 
the  defendant  the  book  containing  a  copy  of  the  will  he  asked  for. 
He  looked  at  it,  and  then  asked  for  a  copy  of  the  will ;  I  said  a 
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copy  should  be  made ;  it  was  too  late  that  eveniDg ;  it  should  be 
sent  on  Monday.  He  said  his  clerk,  who  was  with  him^  could 
copy  it  in  ten  minutes.  I  replied,  that  was  not  usual ;  a  copy 
should  be  made  on  Monday ;  he  asked  for  and  paid  the  amount  of 
charge ;  a  copy  was  made  on  Monday  and  sent,  I  believe,  by  post, 
or  taken  to  the  defendant.  I  did  not  see  the  defendant  any  more 
after  that  day  at  the  office,  nor  to  my  knowledge  was  he  there ; 
nor  did  he  examine,  to  my  knowledge,  the  original  will,  or 
examine  the  copy  sent.  The  original  wiUs  are  kept  in  the 
Cathedral.  Wills  are  tied  up  in  the  Record  Room  in  the  first 
instance,  in  bundles  extending  over  a  period  of  three  months; 
then,  at  the  end  of  the  year,  they  are  brought  to  the  office  and 
copied,  and  then  taken  back,  but  not  at  any  definite  time.  I  think 
the  clerks  would  not  go  down  for  the  original  will  without  my 
knowledge,  if  I  was  in  the  office  or  in  the  town.  There  is  a  fee 
payable  for  every  search  and  examination  of  a  copy  with  the 
original  will ;  no  fee  was  paid  for  such  search  or  comparison  of 
William  Joseph's  wilL  I  should  know  if  such  an  examination  had 
been  made  in  the  regular  course  of  the  office,  for  if  a  fee  had  been 
received  for  an  examination  of  Joseph's  will,  it  would  be  brought 
to  me,  and  I  should  enter  it. — [The  book  was  produced,  and  no 
such  entry  appeared  in  it.] — There  is  a  book  in  which  all  acts  of 

E rebate,  and  grants  of  administration  are  entered.  That  book  is 
ept  in  the  registry :  it  does  not  contain  copies  of  wills.  When  a 
copy  of  a  will  is  made,  a  certificate  is  usually  added  similar  to  the 
entry  in  the  act-book,  of  the  date  of  probate,  and  to  whom  adminis- 
tration was  granted,  but  it  is  not  a  cojpy  of  the  entry  in  the  act-book. 

On  the  witness  being  asked,  ^'  Did  you  put  a  certificate  at  the 
foot  of  the  copy  will  of  Joseph?" 

Alleriy  Serjt.,  objected  that  evidence  of  the  contents  of  the 
document  could  not  be  given  without  producing  it.  The  notice 
to  Philpotts  to  produce  it,  was,  he  apprehended,  insufficient.  The 
record  of  the  trial,  already  in  evidence,  showed  that  he  was  not 
the  attorney  on  the  record.  Charles  Thomas  Jones  was  the  name 
inserted  there  as  the  attorney  for  the  plaintiffi  Fhilpotta  there- 
fore was  merely  agent  for  Jones,  and  he  produced  the  document  as 
his  agent,  or  was  merely  a  witness  in  the  cause,  and  therefore  the 
notice  was  improperly  directed  to  him. 

Eble,  J.— -iPhilpotts  was  acting  as  an  attorney.  I  shall  take 
the  evidence  that  he  had  the  conduct  of  the  cause.  The  London 
agent  frequently  puts  himself  down  as  the  attorney  for  the  party, 
instead  of  inserting  the  name  of  the  country  attorney. 

Gray  submitted  that,  even  admitting  Philpotts  was  the  attorney 
for  the  lessor  of  the  defendant,  the  document  belonged  to  the 
client.  An  attorney  mav  have  a  lien,  but  still  the  documents  in  a 
cause  are  the  property  of  the  client  who  should  be  subpoenaed  or 
called  upon  to  produce  it.  In  a  case  which  occurred  at  Hereford, 
Reff,  V.  HankinSf  (b)  which  was  also  an  indictment  for  perjury,  an 

(b)  Reported  arUej  Tol.  3,  p.  434,  and  2  Car.  &  Kir.  p.  823 ;  bat  the  case  was  not  cited 
from  tbe  Reports. 
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attorney  was  subpoenaed  to  produce  a  document.  He  stated  that 
he  had  received  it  from  the  prisoner  as  his  attorney  in  the  conduct 
of  a  cause  in  the  County  Court,  for  peijury,  at  which  the  prisoner 
was  indicted ;  that  he  ceased  to  be  his  attorney,  but  claimed  a  lien 
on  the  document;  and  it  was  held  by  Mr.  Justice  Coltman  that 
the  possession  of  the  document  was  legally  in  the  prisoner,  and 
that  the  attorney  was  not  bound  to  produce  it,  notice  having  been 
also  given  to  the  prisoner  himself  and  his  then  present  attorney  to 
produce  it,  secondary  evidence  of  the  contents  of  the  document 
were  given. 

Eble,  J. — That  seems  rather  to  have  been  a  question  as  to 
whether  the  delivery  to  the  attorney  was  a  privileged  one,  and 
could  not  be  disclosed  against  his  former  client.  In  the  present 
case  my  opinion  is,  that  the  document  was  in  the  possession  of  the 
defendant  He  produced  it  as  an  attorney,  and  took  it  back,  and 
secondary  evidence  of  its  contents  may  be  given,  notice  to  produce 
having  been  served  on  the  defendant. 

The  eicamination  of  the  witness  was  then  resumed. — ^There 
was  a  certificate  affixed  to  the  copy  will  I  should  not  have  signed 
my  name  to  it  unless  there  was.  Three  or  four  weeks  after  the 
d^endant's  committal  by  the  magistrate,  I  went  to  the  Record 
Boom  to  look  for  the  original  will ;  I  found  it  there.  I  should  not 
have  expected  to  find  it  if  it  had  been  taken  into  the  office  in  the 
month  of  February  previously. 

Evans  and  Morgan,  clerks  in  the  office  of  the  deputy  registrar 
of  Llandaff,  confirmed  the  evidence  of  the  last  witness,  and  proved 
that  the  defendant  did  not  and  could  not  have  examined  and  com- 
pared the  copy  with  the  original  will,  or  with  the  act-book. 

Mr.  J.  H.  Tripp  was  recalled. — He  stated  that  Mr.  Justice 
Talfourd  said,  when  the  copy  will  was  produced,  that  it  was  not  a 
copy  of  the  act  of  probate. 

This  was  the  case  for  the  prosecution. 

Allen,  Seijt.,  submitted  that  there  was  not  sufficient  proof  to  go 
to  the  jury,  and  that  it  was  incumbent  on  the  prosecution  to 
show  that  the  document  was  in  fact  a  copy  of  the  will  of  William 
Joseph. 

Eble,  J. — The  evidence  of  that  is  the  defendant's  own  state- 
ment, that  the  document  he  produced  was  a  copy  of  the  wilL 

Allen,  in  the  next  place,  objected  that  there  was  no  materiality. 
The  question  as  to  the  examination  of  the  copy  will  was  not 
matenaL  What  was  the  issue  between  the  parties  ?  The  question 
was,  whether  Catherine  Saunders  had  a  disposable  power  over  the 
property  sought  to  be  recovered.  She  was  proved  to  be  in  the 
receipt  of  the  rents,  and  the  lessor  of  the  plaintiff  claimed  under 
deeds  of  Catherine  Saunders  and  her  husband  in  1837  and  1841. 
The  claim  on  the  other  side  was  under  a  deed  by  Catherine 
Saunders  before  marriage. 

[Eble,  J. — It  is  perfectly  dear  that  the  contents  of  the  will 
were  immaterial.] 

Gray  followed  on  the  same  side. — Many  things  may  be  sworn 
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on  a  trial  which  are  not  material  Here  the  allegation  is  that  the 
defendant  swore  that  a  paper  writing  was  a  copy  of  something 
else,  and  that  copy  was  withdrawn  from  the  jury^  or  not  submitted 
to  them.  It  was,  therefore,  immaterial.  If  a  witness  is  called, 
and  asked,  '^did  you  see  A.  B.  execute  that  deed/'  and  he 
answers  ''yes,"  and  the  deed  is  afterwards  withdrawn,  can  an 
indictment  for  perjury  be  sustained  ?  A  question  only  becomes 
material  when  it  is  laid  before  a  jury,  because  it  is  then  material 
— material  for  what  ?  Why,  material  for  the  jury.  Proceeding 
from  the  general  proposition,  another  view  must  be  taken  of  this 
particular  case,  namely,  that  it  could  not  have  been  a  material 
question  in  the  cause.  The  witness  swears  first,  that  he  examined 
the  document  with  a  copy  of  the  will  in  the  book.  That  could 
not  be  material  The  copy  is  not  the  probate.  Then  he  swears 
that  he  examined  it  with  the  original  will.  That  would  not  be 
evidence.  Mr.  Justice  Talfourd  had  so  held.  Then  it  is  said  he 
swore  that  he  examined  it  with  the  act-book.  That  is  immaterial. 
The  act-book  is  evidence,  but  a  copy  is  not  evidence.  Mr.  Justice 
Talfourd  said,  "  probate  is  the  proper  evidence.  If  you  only  want 
to  prove  the  party  executor,  the  act-book  is  evidence."  The  act- 
book  clearly  is  not  evidence  for  any  other  purpose.  It  was  imma- 
terial in  this  case  to  prove  that  the  party  was  executrix.  If  the 
act-book  itself  had  been  in  court,  it  would  have  been  immaterial 
to  show  who  was  executrix.  [Erle,  J. — What  really  was  the 
meaning  of  tendering  the  document  ?]  It  was  with  reference  to 
something  that  was  in  the  will  itself;  It  was  a  notion  that  the 
will  devised  the  property  to  Joseph's  wife.  [Erle,  J. — It  is  per- 
fectly clear  that  sucn  devise  could  not  be  material,  Morgan  being 
the  survivor.  Moreover,  the  copy  of  the  act-book  does  not  give 
the  contents  of  the  wilL  I  cannot  see  how  the  document  was  of 
any  use  in  this  case.]  This  case  has  been  fully  discussed  in  the 
Court  of  Common  Fleas  on  a  rule  to  set  aside  the  verdict  for  the 
pIaintifF.(c)  He  would  merely  add,  that  the  act-book  was  not 
evidence  of  the  death,  and  a  judicial  act  is  only  evidence  between 
the  parties. 

Erle,  J. — My  own  opinion  is,  that  the  law  ought  to  be  that 
whatever  is  sworn  deliberately,  and  in  open  court,  should  be 
the  subject  of  perjury,  but  that  undoubtedly  is  very  different  from 
the  law  as  it  exists. 

Keating^  Q.  C,  contri^  concurring  in  the  position  that  the 
evidence  must  be  material,  it  is  submitted  that  it  must  be 
material  to  the  case  the  party  is  putting  forward  at  the  time  the 
evidence  is  given,  and  that  Mr.  Gray's  test  is  not  correct.  Evi- 
dence may  be  the  subject  of  an  indictment  for  perjury,  although 
subsequently  withdrawn.  The  evidence  here  was  undoubtedly 
withdrawn,  but  if  pressed,  if  it  could  have  been  evidence  for  the 
jury,  its  withdrawal  would  not  remove  the  liability  to  perjury. 
The  same  principle,  as  in  cases  of  affidavits,  applies  to  this  case. 


(c)  See  Doe  dm.  Richards  y.  Lewis,  20  Law  J.  177,  C.  P. 
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It  is  no  defence,  on  a  charge  of  perjnry  in  an  affidavit,  that  there 
is  an  omission  in  the  jurat,  so  as  to  preciade  its  being  used  or 
received  in  evidence,  for  the  peijury  was  complete  at  the  time  the 
affidavit  was  sworn,  (d)  But  it  is  said  that  if  received,  it  could  not 
have  been  material.  It  is  not  necessary  that  it  should  be  impor- 
tant ;  it  is  sufficient  if  it  be  evidence  at  all,  however  slight  The 
death  of  Joseph  was  material.     It  was  a  necessary  step,  without 

Eroof  of  whicn  the  lessor  of  the  plaintiff  could  not  safely  trust 
is  case.  He  claimed  through  Catherine  Saunders,  but  he  knew 
all  the  circumstances.  He  did  not  merely  put  up  his  case  to  be 
knocked  down  on  the  other  side,  but  he  presented  his  complete 
case.  Suppose  no  evidence  of  Joseph's  death  had  been  given, 
could  the  lessor  of  the  plaintiff  have  maintained  his  claim  ?  He 
claimed  under  a  post-nuptial  settlement  of  Catherine  and  David 
Saunders,  but  the  property  having  in  1822  been  demised  to  Bhys 
Morgan  and  William  Joseph  jointly,  it  was  necessary  to  show 
that  Joseph  was  dead.  The  instrument  under  which  the  lessor  of 
the  plaintiff  claimed  was  executed  as  late  ;is  1837.  Suppose  the 
lessor  of  the  plaintiff  had  showed  in  1822  a  lease  to  Morgan  and 
Joseph,  and  the  settlement  on  the  marriage  of  the  widow,  and 
stopped  there,  if  Joseph  was  alive,  the  plaintiff  would  have  been 
defeated.  [Erle,  J. — It  was  admitted  on  all  hands  that  Joseph 
was  dead.]  Not  until  after  the  defendant's  evidence.  [Erle,  J. 
— Nobody  wanted  to  show  that  Joseph's  will  was  proved.  What 
was  wanted,  was  to  get  at  the  contents  of  the  will.]  Very 
likely  at  a  subsequent  sta^e  of  the  case  it  became  immaterial,  but 
what  must  be  looked  to,  is  the  time  when  the  oath  is  taken.  If 
when  the  evidence  is  tendered,  it  might  be  material,  then  perjury 
may  be  assigned.  [Erle,  J. — Supposing  the  death  was  material, 
and  the  will  was  evidence  to  prove  the  death,  a  copy  of  the  will 
would  not  be  evidence,  nor  would  the  act-book.  The  act-book  is 
merely  a  memorandum-book,  not  the  act  of  probate.  The  act  of 
probate  is  on  the  back  of  the  will ;  therefore,  if  the  book  was  taken 
as  true,  it  would  not  be  evidence.]  The  defendant  swore  that  he 
examined  the  document  produced  with  the  act  of  probate.  He 
must  be  taken  to  have  sworn  that  he  did  examine  it  with  the  act 
of  probate,  whatever  that  was,  and  not  with  the  book  called  the 
act-book,  but  which  was  not  the  act  of  probate. 

Erle,  J. — If  what  the  defendant  swore  did  not  make  it  evi- 
dence, how  was  it  material  ?  His  saying  ^^  this  is  an  office  copy," 
did  not  make  it  evidence.  Then, "  I  examined  it  with  the  original 
will,"  that  did  not  make  it  evidence.  Then,  '^  I  examined  it  with 
the  act^book,"  neither  was  that  evidence. 

Huddleston^  on  the  same  side,  referred  to  Davis  v.  Williams  (13 
East,  232,  as  cited  in  Williams  on  Executors),  that  an  examined 
copy  of  the  act-book,  stating  that  administration  was  granted  to 
the  defendant  at  such  a  time,  is  proof  of  his  being  administrator 
in  an  action  against  him,  without  giving  him  notice  to  produce  the 
letters  of  administration. 

(tf)  See  the  cases  collected  in  Russell  on  Grimes,  by  Greaves,  vol.  2,  p.  607. — [J.  E.  D.] 
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Erle^  J. — ^It  appears  to  me  that  the  document  was  not  ten- 
dered for  the  purpose  of  proving  the  death,  the  plaintiff  daiming 
title  under  Joseph's  widow.  The  will  itself  was  perfectly  irrele- 
vant,  but  I  cannot  say  that  the  death  of  Joseph  was  totally 
unconnected  with  the  case.  The  facts  as  they  stand  must  go  to 
the  jury,  and,  if  necessa^,  I  will  reserve  the  following  points  for 
the  consideration  of  the  Court  of  Criminal  Appeal. 

1.  The  objection  that  the  evidence  was  not  tendered  for  the 
purpose  of  proving  the  death  of  Joseph. 

2.  That  the  death  was  an  undisputed  fiust,  and  the  evidence  was 
withdrawn. 

3.  With  reference  to  the  effect  of  the  original  will  and  act- 
book  :  that  the  book  now  produced  was  not  the  act  of  probate, 
and  that  as  that  was  the  book  with  which  it  must  be  talcen  the 
defendant  swore  he  tnade  the  examination,  neither  the  original 
book  nor  an  examined  copy  would  have  been  evidence. 

Crray  applied  to  have  the  point  as  to  the  sufficiency  of  the  notice 
to  the  defendant  to  produce  the  copy  will,  also  reserved  for  the 
Court  of  Criminal  Appeal,  but 

Eble,  J.,  having  no  doubt  about  the  point,  declined  to  do  so. 
He  then  summed  up  the  evidence,  and  the  jury  returned  a  verdict 
of  guilty.  Sentence  was  deferred  until  afler  the  judgment  of  the 
Court  of  Appeal  on  the  points  reserved* 
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OXFORD  CIRCUIT. 

Glotjcestee  Summeb  Assizes,  1851. 

August  14. 

(Before  Babon  Mabtin.) 

Reg.  v.  Mabbett  and  another,  (a) 

Afafulaughter^Duty  of  parents  to  provide  food  for  their  children. 
If  parents  have  not  the  means  of  providing  proper  food  and  nourish- 

ment  for  their  infant  children  who  are  incapable  of  taking  care  of 

themselves^  it  is  their  duty  to  apply  for  the  assistance  provided  by 

means  of  the  poor  laws. 
A  married  woman  who,  having  a  child  under  such  circumstances^  wU* 

JuUy  neglects  for  several  days  going  to  the  Union  for  the  purpose  of 

getting  support  Jor  ity  she  knowing  that  such  neglect  is  likely  to  cause 

the  child's  death,  is  guilty  of  manslaughter : 
Semble^  that  she  is  so  responsible^  although  her  husband^  having  the 

means  of  supporting  his  family,  neglects  to  do  so,  and  the  want  of  food 

is  the  result  of  that  neglect : 
But  in  order  to  constitute  the  criminal  offence,  there  must  be  distinct 

proof  of  a  continued  abstaining  from  applying  for  relief  for  four  or 

five  days  together, 

THE  prisoners,  John  Mabbett  and  Hannah  his  wife,  were 
indicted  for  the  manslaughter  of  Sarah  Mabbett,  their  infant 
child  of  tender  years,  by  neglecting  to  provide  it  with  proper  food 
and  noarishment,  according  to  their  duty  in  that  behalt. 

The  following  evidence  was  given  for  the  prosecution. 

Mr.  Ponten,  the  relieving  officer  of  the  Poor  Law  Union,  went 
into  the  prisoner's  house,  and  there  saw  two  of  their  children ;  one 
of  them,  a  year  old,  was  dreadfully  emaciated.  They  attracted 
his  attention  at  once,  and  he  asked  the  female  prisoner  what  she 
had  been  doing  ?  She  said  she  had  done  for  them  as  well  as  she 
could.  The  witness  wrote  an  order  for  the  medical  officer  to  attend. 
The  prisoner  at  first  said  she  would  go.  Witness  told  her  that  she 
had  better  not  leave  the  children.  She  then  said  she  would  send 
her  little  boy.  Witness  sent  a  woman,  and  returned  himself  in  an 
hour.  He  then  asked  the  prisoner  how  she  could  account  for  the 
state  of  the  children,  and  said  he  thought  they  had  been  starved. 

(tf)  Reported  by  J.  E.  Davi «,  Eaq.,  Bamster-at'Law. 
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Reg.        She  replied  that  her  husband  had  not  brought  any  money  for  a 

*•  fortnight,  and  there  was  no  food  in  the  house.     Witness  looked 

ANOTHER,    .round  the  house,  and  could  not  see  any  description  of  food.     He 

left  arrow-root,  sugar,  and  bread,  and  told  the  prisoner  to  go  to  a 

'^^^-  neighbour,  and  get  some  milk  to  make  up  the  arrow-root.  She 
Mcuuiaughter,  Said  she  would  do  SO.  Witness  asked  her  why  she  did  not  apply 
to  him,  as  her  husband  left  her  so  destitute,  for  he  (witness)  would 
have  relieved  her  or  sent  her  into  the  workhouse,  as  he  had  done 
before.  She  said  she  did  not  like  to  apply  on  account  of  her 
husband ;  and  added,  ^^  you  know  about  it.''  Witness  understood 
her  as  not  liking  to  have  any  steps  taken  against  her  husband.  He 
had  been  proceeded  against  for  leaving  his  family  about  a  year 
before,  but  was  not  sent  to  prison.  No  application  had  been  made 
to  the  Union  for  some  time  before.  During  the  husband's  illness 
m  February  previously,  the  family  had  been  relieved.  Two 
children  died.  One  of  them,  Sarah,  the  same  evening.  There 
were  other  children  apparently  healthy ;  the  eldest  was  seventeen 
years  of  age,  and  the  youngest  (next  to  the  deceased  children) 
was  three  years  old.  All  these  were  old  enough  to  eat  potatoes. 
The  prisoner  told  witness  that  her  son  Charles  earned  six  shillings 
a  week;  Samuel,  aged  fifteen,  four  shillings;  and  William,  aged 
eleven,  three  shillings  a  week,  making  a  total  of  thirteen  shillings. 
She  told  witness  she  had  received  part  of  the  children's  earnings. 
The  general  rate  of  wages  for  labourers  at  that  time  (harvest)  was 
ten  shillings  a  week.  The  male  prisoner  could  not  have  failed  to 
notice  the  condition  of  his  children. 

On  cross-examination  by  the  female  prisoner,  the  witness  stated 
that  in  Februarv  the  husband  had  two  shillings  and  seven  loaves 
a  week  from  the  Union.  Afterwards  witness  refused  to  give 
relief,  because  he  heard  the  male  prisoner  had  eight  shillings  a 
week  from  his  club. 

Watts,  a  police  serjeant,  stated  that  in  consequence  of  informa- 
tion from  the  surgeon,  he  went  to  the  prisoner's  house ;  the  woman 
was  at  home;  Sarah,  the  dead  child,  wss  lying^on  a  table; 
another  twin  child  was  then  alive  in  a  cradle.  W^itness  asked 
when  the  child  was  taken  ill  ?  She  said,  "  yesterday  morning,  at 
nine  o'clock,  it  was  taken  with  purdin^  and  vomiting,  and  di^  to 
day  at  nine  o'clocL"  Witness  left  the  house,  and  sent  for  the 
coroner.  On  his  return  he  found  the  child  in  the  cradle  in  a  dying 
state.  The  two  looked  as  if  they  were  starved.  Witness  ask^ 
the  woman  if  her  husband  had  work  ?  She  said  ^*  plenty  of  work, 
but  last  week  and  part  of  the  week  before  he  was  on  the  fuddle 
(i.  £.,  drinking),  ana  spent  all  the  money  he  had^  and  came  home 
and  took  all  be  could  find."  She  added,  "  we  were  three  or  four 
days  last  week  without  any  food  but  potatoes,  and  some  days 
without  even  them.  Poor  little  things  I  with  what  I  had,  I  could 
not  support  them ;  but  I  do  not  want  the  world  to  know  what  he 
is  to  me.  The  world  will  talk  fast  enough  about  it."  Witness 
then  went  away.  The  husband  was  at  work  at  that  time ;  wit- 
ness saw  him  in  a  field  the  same  day. 


CBIMINAL  LAW  CASES.  341 

Martin,  B.»  here  asked  how  the  prosecution  proposed  to  make       Bkg. 
out  the  case,  if  the  female  prisoner  had  not  the  means  of  support-  _      ^- 
ing  her  children.  "^^kI'" 

SkinneTy  for  the  prosecution,  said  the  proposition   he   should        

submit  was,  that  parents  were  bound  to  apply  for  relief  if  they        ^^^^- 
had  not  the  means  of  supporting  their  children.  Mmtlawthim' 

Martin,  B.,  inquired  whether  there  was  any  obligation  on  the 
parents  to  go  to  the  Union.  Must  not  the  receipt  of  money  in 
their  hands  be  affirmatively  proved  ? 

Powelly  amicus  curi<By  saia  that  the  law  as.  to  the  liability  of 
parents  to  support  their  infant  children  had  been  recently  touched 
upon  by  Mr.  Justice  Williams  in  the  case  of  Reg.  v.  Btibb  andHook^ 
reported  in  4  Cox's  Crim.  Cas.  455. 

The  report  was  handed  to  his  lordship,  and  the  case  proceeded. 

Marianne  Blackwood,  a  lady  living  near  the  prisoner's  cottage, 
deposed  to  the  neglected  state  of  the  children.  They  were  dirty, 
and  appeared  hungry.  Witness  spoke  frequently  to  the  mother 
about  cleanliness,  and  afterwards  about  food ;  she  sometimes  said 
that  she  had  fed  them,  at  other  times  she  said  their  state  was  the 
consequence  of  her  husband's  drunkenness.  Witness  proposed  to 
and  did  take  the  children  away,  and  had  them  washed  and  fed ; 
they  did  well  and  throve  for  about  six  weeks,  when  the  woman 
refused  to  let  witness  have  them  longer,  and  never  came  to  ask 
her  assistance.  Witness  consequently  did  not  see  the  children 
until  after  their  death,  an  interval  of  eight  or  nine  months.  The 
child  Sarah,  after  its  death,  was  not  so  large  as  it  was  before ;  the 
other  children  were  healthy  and  strong. 

Mr.  Taylor,  a  surgeon,  deposed  that  the  immediate  cause  of 
Sarah's  death  was  English  cholera.  The  extreme  emaciation  would 
increase  it ;  insufficient  diet  had  a  tendency  to  produce  English 
cholera.  Witness  looked  at  another  child,  lying  in  a  (iradle ;  it 
was  extremely  emaciated.  Sarah's  weight  was  eight  pounds 
two  ounces;  a  new-bom  child  weighs  generally  eight  pounds. 
Witness  was  of  opinion  that  insufficiency  of  food  produced  the 
symptoms  which  were  the  immediate  cause  of  death.  Medicine 
of  a  proper  kind  had  been  given  to  the  children  by  a  lady. 

This  being  the  case  for  tne  prosecution,  Mr.  Baron  Martin  said 
he  would  speak  to  Mr.  Justice  Erie,  sitting  in  the  other  court. 

Skinner  said,  he  submitted  that  it  was  the  imperative  duty  of 
parents,  if  unable  to  provide  for  infant  children  by  labour,  or  out 
of  their  own  resources,  to  seek  for  assistance. 

Martin,  B. — Yes ;  you  say  the  parents  are  bound  to  apply  to 
the  Union  or  to  private  charity. 

His  Lordship  then  retired  to  consult  Mr.  Justice  Erie.  On  his 
return,  he  said :  I  have  read  my  notes  to  Mr.  Justice  Erie,  and  he 
is  of  my  opinion,  that  there  is  not  a  particle  of  evidence  against 
the  husband.  With  respect  to  the  wife,  he  thinks  that  a  woman 
who,  having  a  child,  wilfully  neglects  for  four  or  five  days  going 
to  the  Union  for  the  purpose  of  getting  support  for  it,  she  knowing 
that  such  neglect  woula  be  likely  to  produce  the  death  of  the 
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Rbo.        cliild>  it  would  be  manslaughter.     He  thinks,  however,  that  the 

*•  circumstances  of  this  case  do  not  amount  to  that.    There  ought  to 

AsamJsL^  be  a  distinct  abstaining  to  go  for  several  days,  of  which  in  this 

case  there  is  no  evidence,  and  therefore  he  thinks  that  I  ought  to 

1S51.  direct  an  acquittal. 
Mantlamgkter.  ^^  Summing  up  to  the  jury,  his  Lordship  said : — There  is  no 
evidence  against  the  husband  at  all,  for  although  a  man  is  respon- 
sible for  what  he  says  himself,  he  is  not  responsible  for 
what  others  say  of  him.  The  man  certainly  appears  to  be 
morally  guilty,  as  he  was  spending  the  money  on  himself  that 
ought  to  nave  been  applied  to  the  support  of  his  family.  With 
respect  to  the  woman,  what  the  surgeon  states  is,  that  the  child 
died  of  cholera  or  bowel  complaint,  and  that  want  of  food  would 
produce  that  effect.  There  is  no  evidence  that  the  woman  had 
money  or  food.  What  is  relied  on  in  support  of  this  charce  is^ 
that  she  did  not  apply  to  the  Union.  I  have  had  the  benefit  of 
the  opinion  of  Mr.  «f ustice  Erie,  and  he  says,  it  is  the  bounden 
duty  of  all  persons  having  children,  when  they  themselves  cannot 
support  them,  to  endeavour  to  obtain  the  means  of  getting  them 
support ;  and  that,  if  they  will  wilfully  abstain  from  going  to  the 
Union,  where  they  have  by  law  a  right  to  support,  and  their 
children  die,  they  are  criminally  responsible  for  it.  Here  the 
evidence  of  the  woman's  wilfully  abstaining  from  applying  for 
relief  is  not,  in  Mr,  Justice  Erie's  opinion  or  in  mine,  sufficiently 
made  out,  and  you  will  probably  adopt  the  view  of  that  learned 
judge,  and  acquit  in  this  case. 

Verdict,  Net  guilty. 
There  was  a  second  indictment  for  the  manslaughter  of  James, 
the  other  infisuit  child,  but  no  evidence  being  offered^  a  verdict  of 
not  guilty  was  taken  accordingly. 
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OXFORD  CIRCUIT. 
Gloucesteb  Summer  Assizes,  1851. 

August  15. 

(Before  Mr.  Justice  Eble,  at  Nisi  Prius.) 

Reg.  v.  Lovedat.  (a) 

Traverse  of  an  inguisUion  of  lunaci^ — PracHc^-^Right  to  begin. 

On  the  traverse  of  an  ittquisiiion  de  lunadco  inquirendo^  the  traverse 
alleging  thai  the  traverser  is  of  sound  mind,  and  the  replication  denies 
that  aUegation  and  concludes  to  the  countrg,  and  issue  is  thereupon 
joined,  the  traverser  has  a  right  to  begin. 

THIS  was  a  traverse  of  an  inquisition  of  lunacy.  The  traverse^ 
filed  24th  July,  1851,  stated  that  by  a  certain  inquisition 
taken  at  the  shire  hall  in  Gloucester,  for  the  county  of  Gloucester, 
heretofore,  to  wit,  on  the  25th  day  of  February,  in  the  year  of 
our  Lord  1851,  and  (by  adjournment)  on  the  26th  and  27th  and 
28th  days  of  the  same  month  of  February,  and  the  1st  day  of 
March  in  the  year  aforesaid,  before  Edward  Winslow,  Esquire,  one 
of  the  commissioners  of  our  said  Lady  the  Queen,  by  virtue  of 
Her  Majesty's  commission  in  the  nature  of  a  writ  de  lunatico 
inquirendoj  under  the  Great  Seal,  bearing  date  the  28th  day  of 
January,  then  last  past,  to  Francis  Barlow  and  Edward  Window, 
Esquires,  the  masters  in  lunacy,  directed  to  inquire  amongst  other 
things  of  the  lunacy  of  John  William  Loveday  therein  described 
as  late  of  (&a),  on  the  oaths  of  T.  F.  (&c.)  It  was  found  that 
the  said  John  William  Loveday,  at  the  time  of  taking  the  said 
inquisition,  was  of  unsound  mind,  so  that  he  was  not  sidicient  for 
the  government  of  himself,  his  manors,  messuages,  lands,  tene- 
ments, goods,  and  chattels,  and  that  he  the  saia  John  William 
Loveday  had  been  in  the  same  state  of  unsoundness  of  mind  from 
the  16tfa  day  of  November,  in  the  year  of  our  Lord  1850,  as  by 
the  said  inquisition,  together  with  the  commission  thereunto 
annexed,  returned  into  the  Chancery  of  our  said  Lady  the  Queen, 
at  Westminster,  and  there  now  remaining  filed  amongst  the 
records  of  the  said  court,  may  more  fully  appear.  Afterwards,  to 
wit,  on  the  4th  day  of  April,  in  the  year  of  our  Lord  1851,  before 
the  Queen  in  Chancery,  came  the  said  John  William  Loveday, 

(a)  Reported  bj  J.  E.  Davii,  Esq.,  Barriiter-at-Law. 
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Beo.        by^  &c,  and  prays  oyer  of  the  said  inqnisitioiiy  &c    For  plea, 
^'         nevertheless^  saith  that  he  the  said  John  William  Loveday,  at  the 

1   '    time  of  taking  the  said  inquisition  and  before  that  time,  to  wit,  on 

1651.  the  16th  day  of  November,  in  the  year  of  our  Lord  1850,  was,  and 
r__  from  thence  hitherto  hath  been,  and  now  is,  of  sound  mind  and 
Ri^t toheaia.  Understanding,  and  sufficient  for  the  government  of  himself,  his 
manors,  messuages,  lands,  tenements,  goods,  and  chattels,  without 
this  that  he  the  said  John  William  Loveday,  at  the  time  of 
taking  the  said  inquisition,  was,  or  now  is,  of  unsound  mind,  so 
that  he  was,  or  is  not,  sufficient  for  the  government  of  himself,  his 
manors,  messuages,  lands,  tenements,  goods,  and  chattels,  or  any 
or  either  of  them,  and  that  he  the  said  John  William  Loveday  had 
been  in  the  said  state  of  unsoundness  of  mind  during  the  said 
space  of  time  from  the  said  16th  day  of  November,  in  the  year  of 
our  Lord  1850,  or  any  part  thereof,  in  manner  and  form  as  by  the 
said  inquisition  is  above  found ;  and  this  the  said  John  William 
Loveday  is  ready  to  verify,  wherefore  he  prays  judgment,  and  that 
the  said  commission,  return,  and  inquisition  thereupon  taken  may 
be  vacated  and  discharged ;  and  that  the  hands  of  our  said  Lady 
the  Queen  may  be  removed ;  and  that  the  said  John  William 
Loveday  may  be  restored  to  the  government  of  himself,  and  to  the 
possession  of  all  his  manors,  messuages,  lands,  tenements,  goods, 
and  chattels ;  and  that  he,  under  colour  of  the  said  inquisition, 
may  be  no  further  molested  :  but  from  the  premises  may  be 
wholly  discharged  by  this  court,  and  so  forth.  Replication  28th 
July,  1851.  And  Sir  A.  E.  J.  Cockbum,  Knight,  Attorney- 
General  of  our  said  Lady  the  Queen,  who  prosecutes  for  our  Lady 
the  Queen,  saith  that  the  said  commission,  return,  and  inquisition 
thereupon  taken  ought  not  to  be  vacated  and  dischai^ed ;  nor  ought 
the  hands  of  our  said  Lady  the  Queen  to  be  removed;  nor  ought 
the  said  John  William  Loveday  to  be  restored  to  the  government 
of  himself  and  to  the  possession  of  all  his  said  manors,  messuages, 
lands,  tenements,  goods,  and  chattels,  or  wholly  discharged  as 
aforesaid :  because,  he  says,  that  the  said  John  William  Loveday, 
at  the  time  of  taking  the  said  inquisition,  was,  and  still  is,  a  person 
of  unsound  mind  and  not  sufficient  for  the  government  of  himself, 
his  manors,  messuages,  lands,  tenements,  goods,  and  chattels ;  and 
that  he  the  said  John  William  Loveday  hath  been  in  the  said  state 
of  unsoundness  of  mind  from  the  16tn  day  of  November,  in  the 
year  of  our  Lord  1850,  in  manner  and  form  as  by  the  said  inqui- 
sition is  above  found ;  and  this  the  said  Attorney-General  prays 
may  be  inquired  of  by  the  country,  &c. 

And  the  said  John  William  Loveday  doth  the  like.     There- 
upon, &C. 

Allerii  Sent.,  and  Gray^  for  the  crown. 

Keaiingy  Q.  C,  and  Pigott^  for  the  traverser. 

Gray^  having  opened  the  pleadings, 

Pigott  (b)  claimed  the  right  to  begin.    The  right  was  with  the 

(V)  The  licence  neoes8ar7  to  allow  Keating,  Q.C.,  to  appear  agunat  the  Crown,  had  not 
arrived. 


LOVBDAY. 
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traverser.  The  traverser  had  to  satisfy  the  jury  that  he  is  of  sound        Rbg. 
mind.     The  affirmative,  therefore^  lies  upon  him.    This  is  not  the 
case  where  a  person  is  to  be  presumed  of  sound  mind^  for  here  he 
has  been  found  of  unsound  nund.  i85i. 

Eble^  J. — Is  there  any  decision — any  case  decided  with  refer-    nJI^__ 
ence  to  the  point  you  now  raise?  j2^j<  ^  j^, 

Figott. — I  have  searched  in  the  books  of  Crown  Practice,  and 
cannot  find  any  authority.  There  was  a  case  on  this  circuit,  tried 
at  Hereford  \Rex  v.  Bennett),  mentioned  in  Comer's  Crown 
Practice,  p.  201,  with  respect  to  another  point,  but  no  one  has  a 
recollection  as  to  who  began. 

Allen,  Serjt.,  contr^ — 1  was  in  the  case  referred  to,  but  I  have 
no  recollection  of  the  facts.  This  case  is  analogous  to  an  inquisition 
of  a  coroner. 

Eble,  J. — In  a  writ  of  right,  which  is  a  traverse,  the  Crown 
began. 

Grray  observed,  that  the  traverse  here  concludes  with  an 
absque  hoc, 

Pigott. — ^We  allege  that  Loveday  is  now  of  sound  mind,  he 
verifies  his  plea,  and  the  Attorney-General  concludes  to  the 
country. 

Allen,  Seijt. — ^I  now  recollect  that  in  the  case  referred  to,  tried 
at  Hereford,  those  who  supported  the  limatic  did  not  begin. 

Pigott, — A  new  fact  is  alleged,  viz.,  the  present  state  of  mind 
of  the  traverser.     That  is  the  material  issue. 

Erle,  J. — Actions  against  insurance  companies,  where  the 
state  of  health  of  the  assured  is  the  question,  appear  to  be  ana- 
logous.  I  will  consult  Mr.  Baron  Martin  sitting  in  the  other  court. 

On  his  return,  his  Lordship  said  he  had  consulted  his  brother 
Martin,  who  thought  the  appeUant  or  traverser  had  the  right  to 
begin. 

An  arrangement  was  subsequently  effected,  and  a  verdict  b^ 
consent  was  taken,  that  John  William  Loveday,  the  traverser,  ^^  is 
now  of  sound  mind." 
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OXFORD  CIRCUIT. 
Gloucesteb  Summeb  Assizes,  1851. 

Aufftutt  13. 
(Before  Babon  AIa&tin.) 

Rbo.  ».  Wimaow.  (a) 

iMrceny'^Property  in  inhabitants  of  a  conniy-^StaL  7  Creo,  4,  c.  63. 

A  room  aUached  to  a  shire-hally  and  hfdU  and  used  for  the  purpose  of  a 
hall  and  concert'TOomy  is  within  the  stat.  7  Creo,  4,  c.  64,  s.  5^  winch 
provides^  that  in  any  indictment  for  any  felony  or  misdemeanor^  com- 
mitted in^  upon^  or  with  respect  to  any  courts  Sfc,y  or  other  building 
erected  or  maintained  at  the  expense  of  any  county^  in,  on  or  with 
respect  to  any  goods  or  chattels^  provided  for  or  at  the  expense  of  the 
countyf  ^.,  to  be  used  in  or  with  any  such  cnurt^  it  shall  be  sufficient 
to  state  any  such  property,  real  or  personal,  to  belong  to  the  inhabitants 
of  such  county y  ^. 

A  chandelier^  which  had  been  used  as  a  fixture  in  the  baU-room,  and 
subsequendy  removed  to  another  part  of  the  building,  but  not  used  for 
any  purpose,  is  also  within  the  same  statute,  and  is  properly  described 
as  the  property  of  the  inhabitants  of  the  county. 

A  hall'heepery  appointed  by  the  justices,  is  not  bailee  of  any  of  the  contents 
of  the  shire-hall,  but  is  the  servant  of  the  inhabitantSy  andy  ^he  converts 
to  his  own  use  any  of  the  property  committed  to  his  care,  he  may  be 
indicted  for  larceny. 

THE  prisoner,  Samuel  Winbow,  was  indicted  for  stealing  in 
that  part  of  the  parish  of  St.  Nicholas  which  is  in  the  county 
of  Gloucester  (namely*  the  shire  hall  of  the  said  county),  seventy 
pounds  weight  of  brass,  the  property  of  the  inhabitants  of  the 
county  of  Gloucester. 

It  appeared  from  the  evidence  that  the  prisoner  was  appointed 
by  th&  magistrates  as  the  keeper  and  resident  attendant  of  the 
shire  halL  Some  alterations  having  been  made  in  the  ball  and 
concert-room,  forming  a  part  of  the  whole  building,  a  brass  chan- 
delier, which  hung  irom  the  roof  of  the  room,  was  taken  down 
and  laid  aside  with  other  property  in  a  room  of  which  the  prisoner 
had  the  key.  The  chandelier  was  subsequently,  at  a  considerable 
interval  of  time,  sold  by  the  prisoner  as  old  brass,  without  the 

(a)  Reported  by  J.  E.  Davu,  Esq.,  Baxrister-At-Lftw. 
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knowledge  or  sanction  of  the  ma^strates^  and  the  money  applied       Rbck 
by  the  prisoner  to  his  own  use.      It  was  for  the  alleged  larceny  of    «r  *'  ^ 

this  brass  that  the  prisoner  was  now  indicted.  

At  the  close  of  tne  case  for  the  prosecution,  I85i. 

W.  H,  Cooke,  for  the  prisoner,  objected  that  the  property  was     >"~ 
not  rightly  described  as  in  the  inhabitants  of  the  county  of    p!^^S^. 
Gloucester.    The  statute  7  Geo.  4,  c  64,  s.  15,  which  vested 
certain  property  in  the  inhabitants  of  a  county,  enacted,  ''that  in 
any  indictment  or  information  for  any  felony  or  misdemeanor  com* 
mitted  in,  upon,  or  with  respect  to  any  bridge,  court,  gaol,  house 
of  correction,  infirmary,  asylum,  or  other  building  erected  or 
maintained  in  whole  or  in  part  at  the  expense  of  any  county, 
riding,  or  division,  or  on  or  with  respect  to  any  goods  or  chattels 
whatsoever,  provided  for  or  at  the  expense  of  any  county,  ridings 
or  division,  to  be  used  for  making,  altering,  or  repairing  any 
bridge,  or  any  highway  at  the  ends  thereof  or  any  court  or  other 
such  building  as  aforesaid,  or  to  be  used  in  or  with  any  such  court 
or  other  building,  it  shall  be  suffident  to  state  any  such  property, 
real  or  persona^  to  belong  to  the  inhabitants  of  such  county, 
riding,  or  division,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  of  such  inhabitants."    The  boU-room  or  concert- 
room,  he  submitted,  was  not  within  the  statute.     That  mentioned 
''court  or  other  buildings,"  meaning  buildings  of   a  like  public 
character.    It  could  not  be  said  that  a  ball-room  was  a  part  of  the 
court,  or  a  building  episdem  generis.    The  brass  chandelier  was  a 
fixture  intended  and  used  for  the  ball-room.    In  the  next  place, 
the  chandelier  was  not  in  use  at  the  time.    It  was  abandoned  for 
aQ  purposes  connected  with  the  county  structure,  consequently  it 
did  not  come  within  the  definition  or  words  of  the  statute,  which 
applied  to  chattels  either  used  in  the  making,  altering,  or  repairing 
buildings,  or  to  be  "used  in  or  with  any  such  court  or  other 
building." 

Mabtik,  B. — I  think  that  this  ball-room  is  clearly  a  building 
within  the  act  of  Parliament,  and  the  chandelier  was  also  within 
the  statute. 

Cooke  then  objected  that  the  prisoner  was  bailee  of  the  pro- 
perty, and  not  a  servant.  He  had  the  custody  of  the  hall,  and  there 
was  no  relation  of  master  and  servant  subsisting  between  him  and 
the  inhabitants  of  the  county. 

Mabtik,  B. — The  hall-&eeper  was  clearly  not  bailee  of  any 
article  in  the  haU.  He  was  placed  there  as  a  servant  by  the  jus- 
tices acting  for  the  inhabitants  of  the  county,  and  the  statute  makes 
the  inhabitants  qucLsi  a  corporation. 

The  prisoner  was  ultimately  acquitted. 

Skinner,  for  the  prosecution. 

fT.  H.  Cooke  and  Gtase,  for  the  prisoner. 
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Jrelanli. 

COMMISSION  OF  OYER  AND  TERMINER  FOR 
THE  COUNTY  AND  COUNTY  OF  THE  CITY  OF 
DUBLIN. 

August  Session,  1848. 

August  14. 

(Before  Pioot,  C.  B.,  and  Pennefathee,  B.) 

The  Queen  v.  O'Dogheety.  (a) 

Comments  in  a  public  newspaper  on  proceedings  in  a  court  of  justice — 
Contempt  of  court — Order  prohibiting  comments  on  the  proceedings 

of  the  court — Affidavit — Practice. 

Any  comments  in  a  public  newspaper  calculated  to  excite  feelings  of 
hostility  towards  persons  who  are  liable  to  be  tried  on  a  criminal 
charge^  are  a  contempt  of  the  court  in  which  the  proceedings  are 
pending. 

Where  an  article  appeared  in  a  public  newspaper ^  commenting  on  the 
disagreement  of  a  jury  in  a  criminal  case  in  this  court,  in  a  manner 
calculated  to  influence  against  the  accused  the  minds  of  persons  who 
might  subsequently  be  called  on  to  act  as  jurors  in  that  and  other  cases 
of  a  similar  nature,  which  were  pending,  the  court  refused  to  attach 
the  publisher,  only  one  such  article  having  appeared,  and  no  previous 
warning  Juiving  been  given  to  the  public  press  to  abstain  from  com- 
menting on  the  proceedings,  but  highly  censured  the  publication,  and 
made  an  order  prohibiting  the  publication  in  any  newspaper,  of  any 
comments  upon  the  proceedings  of  the  session. 
An  affidavit  in  support  of  such  an  application,  need  not  be  entitled  in 
any  cause, 

MR.  KEVIN  IZOD  O'DOGHERTY,  one  of  the  proprietors 
of  The  Tribune  newspaper,  having  been  tried  in  this  court 
upon  an  indictment  framed  upon  the  act  for  the  better  security 
of  the  Crown  and  Government  of  the  United  Kingdom,  the  jury 
having  disagreed,  the  prisoner  was  detained  in  custody,  and  Mr. 
John  Martin,  the  proprietor  of  TTie  Irish  Felon  newspaper,  was 
placed  at  the  l^ar,  and,  having  been  arraigned  under  tne  same 
statute,  he  pleaded  not  guilty,  whereupon — 

Butt,  Q.  C.  (with  whom  was  Sir  Colman  0*Loghlen\  who  was 
counsel  for  Mr.  O'Dogherty,  as  also  for  Mr.  John  Martin,  requested 
that  Mr.  O'Doghertv's  attorney  might  be  allowed  to  make  an 
affidavit,  upon  which,  when  it  was  before  the  court,  he  had  an 

(a)  Reported  by  W.  St.  Lbger  Babikqton,  Eaq.,  Barrister-at-Law. 
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important  application  to  make;  the  clerk  of  the  Crown  accordingly       Rbo. 
swore  O^Rorke  (attorney),  to  an  affidavit,  and  was  about  to  read  ^^   ^' 

it  to  the  court,  when  

Monahariy  A.-G.,  objected  to  any  application  being   made  in        1848. 
Mr.  O'Doherty's  case,  while  the  case  of  Mr.  Martin  was  bein&c     «  — T 

iji.i''.'  ®      Practice-^ 

heard  by  the  court  OmtempL 

Butt. — The  application  will  apply  equally  to  the  case  of  Mr. 
John  Martin. 

Pennefather,  B. — As  an  application  on  behalf  of  Mr. 
O'Dogherty,  it  is  primd  facie  out  of  time. 

Butt. — Well,  then  I  make  the  application  on  behalf  of  Mr.  John 
Martin,  the  prisoner  at  the  bar,  and  I  state  solemnly  that  I 
should  not  feel  myself  in  a  position  to  defend  any  of  the  prisoners 
until  this  matter  has  been  brought  fully  imder  your  Lordship's 
attention. 

Hatchell,  S.-G.5  objected,  that  nevertheless  the  motion  was 
irregular. 

Butt. — If  I  am  allowed  to  open  the  application,  I  will  show  that 
I  have  abundant  precedents  to  support  it,  and  that  it  is  mude  at 
the  right  stage  of  the  proceedings. 

PiGOTT,  C.B. — It  would  be  as  well  that  we  should  know  the 
nature  of  it. 

Butt. — It  is  an  application  for  an  attachment  against  an  indi- 
vidual for  what  appears  to  me  to  be  a  high  contempt  of  court,  and 
one  of  the  most  audacious  attempts  to  prevent  the  course  of 
public  justice  that  ever  has  been  brought  under  the  notice  of  a 
court. 

HatcheUy  S.-G. — That  makes  it  the  more  important  that  every 
thing  should  be  done  regularly.  This  affidavit  is  not  entitled  in 
any  cause.  I  suppose  mr.  Butt  has  been  instructed  to  state  what 
he  has,  or  otherwise  he  would  not  have  done  it.  It  maj,  however, 
turn  out  to  be  a  most  foul  and  slanderous  libel,  and  if  it  should  be 
deemed  necessary  to  proceed  against  the  party,  it  would  be  re- 
quisite that  the  affidavit  should  be  properly  entitled  in  any  cause. 

Sir  Colman  O^Loghlen. — It  has  a  general  reference,  and  applies 
to  other  cases  pending  in  courts  as  well  as  to  that  of  the  prisoner 
at  the  bar.  (b) 

Butt. — I  pledge  myself  to  the  court,  that  I  make  this  application 
because  I  believe  it  to  be  necessary  to  the  due  administration  of 
public  justice  in  this  court 

Pennefather,  B. — I  apprehend,  Mr.  Attorney-General,  that 
such  an  affidavit  need  not  and  ought  not  to  be  entitled. 

Butt. — The  application  which  I  have  to  make  is  for  an 
attachment  against  Mr.  Frederick  William  Conway^  the  editor  and 
proprietor  of  TTie  DubKn  Evening  Post,  on  an  order  that  he  should 
fortnwith  attend  and  answer  before  the  court  the  charge  made 
against  him.     The  affidavit  upon  which  I  move  is  as  follows : — 

(6)  Several  proprietors  of  newspapers  were  at  this  period  in  custodji  charged  with  the  same 
ofifonoe  as  O'Dogherty  and  IdartiOi  and  then  awaiting  their  tri^L 
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Rbo.  ^  Commission  Court,  GreeiHStr»et 

OTifto^'wrrv  "  Edwarf  O'Eorko,  of  No.  21,  Blessineton-street,  in  the  city  of 
""^'  Dublin^  gentleman,  maketh  oath,  and  saith  that  he  is  the  attorney 
1848  of  Kevin  Izod  O'Dogherty,  at  present  a  prisoner  in  the  ga<d  of 
— r  Newgate ;  saith  that  the  said  Kevin  Izod  O'Dogherty  was  on 
^^^  Thursday  last  placed  upon  his  trial  in  this  court,  on  a  charge  of 
publishing  certain  articles  in  a  certain  newspaper^  called  The 
Tribune,  with  the  intent  to  depose  the  Queen,  and  to  levy  war 
against  her;  and  deponent  saith  that  said  trial  proceeded  during 
the  entire  of  said  Tnursday  and  the  following  day,  and  that  upon 
the  evening  of  Friday  last  the  jury  retired,  and  not  being  able  to 
agree  to  their  verdict  were  dischai^ed  by  the  court  on  Saturday 
morning;  and  deponent  saith  he  has  been  informed  and  believes 
that  it  is  the  intention  of  Her  Majesty's  Attorney-General  to  put 
the  said  Kevin  Izod  O'Dogherty  again  upon  his  trial  for  the  same 
offence  at  this  present  commission.  And  deponent  saith  that  he 
has  read  in  a  certain  newspaper,  purporting  to  be  published  on 
Saturday  evening  last  in  this  city,  called  The  Dublin  Evening  Post, 
a  certain  article  entitled  ^  The  State  Trials,'  in  reference  to  the 
trial  of  the  said  K.  I.  0'D(^herty,  and  the  discharge  of  the  jury 
without  agreeing  as  aforesaid,  and  referring  to  what  purported  to 
be  a  report  of  the  proceedings  at  said  trial  set  fortn  in  another 
part  of  said  paper ;  and  deponent  saith  that  he  believes  said  paper 
circulates  extensively  among  the  jurors  of  the  city  of  Dublin,  and 
that  said  article  is  calculated  to  prejudice  the  minds  of  the  said 
jurors,  and  to  intimidate  them  from  the  honest  discharge  of  their 
duties,  and  deponent  saith  that  the  said  article  is  more  particularly 
calculated  to  prevent  the  said  K.  I.  O'Dogherty  from  having  a  fair 
trial.  And  deponent  saith  that  he  is  iSvised,  and  believes  that 
said  publication  is  a  contempt  of  this  honourable  court ;  and  depo* 
nent  saith  that  he  believes  that  one  Frederick  W.  Conway,  of  7, 
Suffolk-street,  in  this  city,  is  the  printer,  publisher,  and  proprietor 
of  said  newspaper,  and  that  deponent  purchased  at  No.  7,  Suffolk- 
street,  in  said  city,  a  copy  of  said  paper,  which  he  has  endorsed 
with  his  name,  and  annexed  to  this  affidavit;  and  deponent  saith 
that  he  is  informed  and  believes  that  said  No.  7,  Suffolk-street^  is 
the  office  and  place  of  business  of  the  said  F.  W.  Conway." 

On  Saturday  evening  last  there  appeared  in  The  DvbUn  Evening 
Post  a  rather  brief  account,  purporting  to  be  a  report  of  the  trial  of 
Mr.  O'Dogherty,  upon  which  followed  this  comment : — 

'^  So  large  a  portion  of  our  space  has  been  devoted  to  the  pro- 
ceedii^  at  the  Commission,  in  the  case  of  Mr.  Kevin  O'Dogherty, 
one  of  the  proprietors  of  The  Irish  Tribune,  that  we  have  little 
room  for  commenting  upon  that  or  any  other  subject. 

*^  According  to  the  present  state  of  the  law  in  this  country  and 
England — almough  the  case  is  different  in  Scotland — ^the  finding 
of  Uie  jury  must  be  unanimous.  The  dissent  of  a  single  individuiQ 
on  the  jury  is  sufficient  to  prevent  a  verdict.  In  the  case  of  Mr. 
0*Dogherty  there  was  dissent,  and,  consequently,  there  was  no 
verdict." 
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That  is  obTiously  an  msinaation  that  there  was  but  one  dissentient       Btow 

juror.  nTWv^' 

"  The  reader  will  find  all  the  proceedings  reported  in  our  columns  "*^^' 

— the  publications  fully  set  forth^  which  form  the  ground  work  of       184S. 
the  inSictment,  under  an  act  of  Parliament,  defining  a  specific       ■— _ 
offence,  which  is  really  treason,  but  which  the  milder  construction     c<mtampL 
of  the  statute  has  designated  felony.    There  was  no  attempt  at 
defence  in  the  ease,  no  more  than  in  that  of  John  Mitchel;  and 
there  was  this  difference  between  them,  that  The  Tribune  was  still 
more  unqualified  in  its  incitements  to  treason  and  spoliation  than 
The  United  Irishman^  and  the  publication  took  place  when  the 
conspiracy,  which  had  since  broken  out  in  actual  rebellion,  was 
much  further  advanced,  and  nearer  to  the  point  of  explosion. 

**  Yet,  there  is  no  verdict  in  the  case  of  The  Tribuney  whilst  the 
insurrection  which  that  journal  laboured  to  promote  has,  we  hope, 
been  crushed  by  the  vigorous  measures  of  the  government — ^whilst 
some  of  the  leaders  are  in  prison,  others  fugitives  from  justice,  and 
some  few  offering  to  surrender,  in  the  hope  that  the  parties 
implicated  may  escape  with  their  lives. 

''This  atrocious  conspiracy  was  suffered  to  proceed  so  far, 
because  we  enjoy  much  more  liberty  than  any  other  country  in 
the  world;  and  the  penalty  we  pidd  for  our  freedom  was  the 
unavoidable  sufferance  even  of  sections  agitation,  until  it  arrived 
at  such  a  head  that  the  British  Constitution,  with  all  its  toleration 
of  a  certain  d^ree  of  licentiousness,  could  allow  it  to  proceed  no 
further.  Tlie  public  safety  demanded  the  suppression  of  an  evil 
becoming  houny  more  penlous  to  the  deluded  people  themselves, 
and  more  injurious  to  trade  and  industry,  and  the  Gk>vemment  and 
the  L^islature  were  compelled  to  act  with  dedcdon.  The  lunatic 
attempt  at  rebellion,  and  the  project  of  establishing  Bed  Republican- 
ism in  Ireland,  have  been  crusned  by  the  overwhelming  power  of 
the  government,  and  fay  the  ^ood  sense  and  the  loydty  of  the 
ffreat  bulk  of  the  population,  mcluding,  we  are  happv  to  say,  the 
nimeis  and  the  peasantry,  with  few  exceptions,  in  the  south  of 
Ireland." 

I  pray  the  particular  attention  of  the  oowt  to  the  condnding 
paragraph—— 

''But  of  what  avail  is  all  that  power-nUl'that  loyalty  and 
fidelity — aU  that  determinatioti  to  sustain  nublic  order,  if  the  state 
of  the  law  permits  a  sympathiser  with  the  ifasivgents  and  th^ 
clubs  to  make  his  way  into  the  jury-box,  as  the  final  arbiter  and 
judge  between  the  Crown  and  the  party  charged  with  treason? 
We  know  how  extensively,  in  Dublin  and  some  odier  towns,  the 
in&moas  dub  system  hi^  prevailed  amongst  a  portion  of  the 
middle  dasB.  Every  one  Imows  the  str^d^ih  of  sympathy  that 
exists  in  criminal  political  associations,  and  how  all  other  con- 
siderations are  overlooked,  when  such  a  bond  of  connexion  has 
been  established.  The  cry  of  the  felon  press  about  what  is  termed 
'packing  a  jury,'  means  tins,  that  the  door  of  the  jury-box  should 
not  be  shut  against  their  associates  or  secret  sympathisers,  who 
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Rbo.        would  enter  the  box  determined,  as  they  themselves  express  it,  to 
••  '  eat  their  boots  before  finding  a  verdict. 

QHKRTT.      tt^j{fQ  cannot  now  pursue  this  subject  to  its  le^timate  and 

184S.       inevitable  consequences ;  but  the  evil  is  one  for  which  a  remedy 

— T  must  and  will  be  found." 
Contempt.  ^^^  obvious  meaning  of  that  article  is  this,  that  it  was  because  the 
dissentient  jurors  were  sympathisers  with  the  insurgents  and  their 
clubs,  there  was  no  verdict,  but  it  goes  further ;  it  not  only  states 
that  the  evidence  was  such  that  the  jury  ought  to  have  convicted, 
but  it  alleges  that  no  defence  was  attempted  to  be  made  for  the 

f>risoner.  I  will  not  say  that  that  was  a  libel  upon  me,  but  it  is  a 
ibel  upon  the  administration  of  justice  in  this  court  I  did 
endeavour  to  defend  the  prisoner  to  the  very  best  of  my  humble 
ability ;  and  I  believe  I  may  say  with  perfect  truth,  though  this 
paper  alleges  to  the  contrary,  that  had  this  prisoner  been  tried  in 
ordinary  times,  when  mens'  minds  were  more  calm  and  reasonable, 
it  was  a  defence  upon  which  the  jury  mi^ht  have  gone  further  and 
acquitted  him.  It  was  a  defence  not  disparaged  by  the  Crown, 
counsel  or  the  court,  and  there  is  no  reference  whatever  to  the  fact 
that  a  great  question  was  left  to  the  jury  by  the  able  and  learned 
judge  who  tried  the  case,  (c)  in  a  charge  the  impartiality  of  which 
must  have  recalled  back  to  every  man's  mind  the  days  of  Chief 
Justice  Camden;  is  it  to  be  tolerated  that  jurors  are  to  be  brought 
here  to  discharge  a  painful  duty,  and  when  they  have  discharged 
that  duty  honestly,  and  according  to  their  conscience,  that  they  are 
to  be  paraded  in  the  public  prints  as  sympathisers  with  insurgents 
and  clubs,  and  unquestionably  atrocious  as  such  a  libel  would  oe  in 
any  publication,  it  is  far  more  so  when  it  appears  in  a  newspaper 
which  is  supposed  to  have  to  a  certain  extent  the  confidence  of  the 
Irish  Government,  because,  if  the  court  will  look  into  other 
articles  in  this  paper  they  will  see  that  it  is  laid  down  that  it  is  the 
duty  of  the  Government  to  arrest  every  person  whom  they  sup- 
pose to  be  sympathisers  with  the  insurgents.  I  ask  your  Lordships 
will  you  suffer  in  the  present  circumstances  of  the  country,  while 
these  proceedings  are  going  on,  and  after  an  intimation  from  the 
Attorney-General  that  this  very  day  Mr.  O'Dogherty  might  be 
tried  by  another  jury,  any  paper  to  brand  before  the  public,  jurors 
who  refused  to  find  a  verdict  of  guilty?  This  article  is  obviously 
calculated  to  prevent  the  administration  of  justice ;  it.  is  almost 
unnecessarv  to  quote  authorities  to  show  that  this  court  has  the 
power,  without  which,  indeed,  it  would  be  impossible  for  it  to  dis- 
charge its  high  functions  of  committing  for  such  contempt.  The 
leading  cases  on  the  subject  are  to  be  found  in  the  report  of  the 
trial  or  Thistlewood  and  others  for  high  treason ;  (Rex  v.  Thistle^ 
wood  (33  St.  Tr.  p.  716.)  In  that  case  the  same  evidence  being 
about  to  be  adduced  against  certain  other  prisoners  as  had  been  on 
former  proceedings,  the  court  deemed  that  it  would  be  improper 
to  publish  the  proceedings,  and  made  an  order  to  that  effect.     The 

(c)  Mr,  Baron  Penncfiither. 


CRIMINAL  LAW  CASES. 


353 


printer  of  The  Obserter  did  print  the  proceedings.  The  Attorney- 
General  brought  the  matter  under  the  notice  of  the  court,  who 
ordered  the  printer  to  attend  on  a  certain  day.  He  did  not,  how- 
ever, ai)pear  when  called  on,  whereupon  the  court  fined  him 
500^,  Chief  Justice  Abbott  giving  it  clearly  as  his  opinion  that 
they  had  the  right  to  do  so  on  the  ground  that  the  acts  of  the 
party  tended  to  interrupt  the  administration  of  justice.  The 
printer,  on  whom  the  fine  was  imposed,  having  removed  the  pro- 
ceedings to  the  Queen's  Bench  by  certiorari^  in  the  report  of  the 
case  in  that  court  {Reg.  v.  Clement^  4  B.  &  A.  218)  there  Is  a 
full  discussion  of  all  the  cases,  which  fully  establish  the  right  of 
the  court  to  interfere;  there  might  be  a  question  if  the  publication 
took  place  before  the  court  was  sitting,  but  there  can  be  no  doubt 
of  the  right  of  the  court  when  the  publication  is  during  the  sitting 
of  the  court,  and  is  calculated  to  pervert  the  course  of  public 
justice.  [Pennefatheb,  B. — There  can  be  no  doubt  of  the 
jurisdiction  of  the  court.]  A  case  somewhat  similar  to  the  present 
occurred  when  the  present  Chief  Justice  of  the  Queen's  Bench 
was  Attorney-General,  in  the  case  of  R,  v.  Barrett^  during  the 
progress  of  which  an  article  appeared  in  one  of  the  Dublin  news- 
papers, calling  on  the  jury  not  to  find  the  prisoner  guilty,  the 
Attorney- General  applied  for  an  attachment,  and  the  court 
granted  a  conditional  order,  but  the  party  kept  out  of  the  way, 
and  the  order  was  not  served  upon  him.  [Pennefatheb,  B. — 
That  was  before  the  trial.]  It  was,  my  Lord.  In  the  present 
casei  Mr.  O'Borke  swears  that  the  Attorney-General  intimated 
his  intention  to  put  Mr.  O'Dogherty  again  on  his  trial,  and  the 
person  who  wrote  the  article  in  question  must  have  known  that 
fact^  therefore  it  is  a  direct  attempt  to  influence  the  jury  on  the 
trial  of  a  man  who  may  be  tried  again.  In  2  Atkyns,  469^ 
Lord  Hardwicke  says,  ^  nothing  is  more  incumbent  upon  courts 
of  justice  than  to  preserve  their  proceedings  from  being  misrepre- 
sentedy  nor  is  there  anj^thing  of  more  pernicious  consequence 
than  to  prejudice  the  minds  of  the  public  against  persons  con- 
cerned as  parties  in  cases  before  the  cause  is  finally  heard."  In 
the  case  of  Thurtell  for  the  murder  of  Mr.  Weare,  there  was  a 
representation  in  a  theatre  of  a  tragedy  in  which  the  circumstances 
of  the  murder  were  used,  and  the  court  granted  an  attachment 
against  the  party,  being  of  opinion  that  such  representations  were 
<»lculated  to  interfere  with  the  course  of  justice.  Lord  Hard- 
wicke, in  the  case  already  referred  to  (2  Atk.  471),  says  **  There 
are  three  different  sorts  of  contempt — one  kind  of  contempt  is, 
scandalising  the  court  itself;  there  may  be  likewise  a  contempt  of 
this  court  in  predisposing  mankind  a^nst  persons  before  the 
cause  is  heard.  There  cannot  be  anything  of  greater  consequence 
than  to  keep  the  stream  of  justice  clear  and  pure,  that  parties 
may  proceed  with  safety  both  to  themselves  and  to  their  cha- 
racters." I  apprehend,  my  lords,  that  you  will  have  no  difiicult^ 
in  exercising  the  jurisdiction  you  possess,  if  vou  think  that  this 
article  comes  within  it.  It  occurs  to  me  tnat  nothing  can  be 
VOL.  T.  2  a 


Rbo. 
o'doohertt. 


1848. 

/VocwtJ*-— 
ContempL 
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Reo.        more  prejudicial  to  the  administration  of  justice  than  that  appeal 
^'  to  the  jury,  and  the  declaration  that  all  the  power  of  the  Crown, 

'  all  the  loyalty  of  the  people  (in  which  I  myself  sincerely  rejoice), 

1848.  and  all  the  determination  of  the  Government  to  preserve  public 
r__  order,  will  be  of  no  avail  if  another  jury  disagree  in  this  case. 
Contempt,  That  is  in  itself  an  audacious  attempt  to  pervert  the  adminis- 
tration of  justice  in  this  court ;  for  there  is  a  declaration  that  any 
man  who  exercises  his  duty  honestly,  is  to  be  branded  as  a  sympa- 
thiser in  the  cause  of  insurrection ;  and  it  becomes  an  intimidation 
when  this  journal  purports  to  speak  with  the  authority  of  the 
Government  It  absolutely  goes  as  far  as  this,  that  it  warns  the 
press  against  publishing  leading  articles,  stating  that  they  had 
better  confine  themselves  to  news,  or  otherwise  the  Government 
will  seize  their  types.  Recollecting  that  this  paper  professes  to 
speak  with  all  the  authority  of  the  Government,  can  your  lordships 
conceive  a  grosser  act  of  intimidation  ?  I  submit  this  application 
to  the  court  on  another  ground — ^namely,  of  grossly  misrepre- 
senting the  proceedings  in  this  court.  It  is  a  gross  misrepresen- 
tation to  say,  that  no  defence  was  made  for  the  prisoner.  Be  the 
value  of  that  defence  what  it  may,  it  was  one  on  which  any  jury 
might  reasonably  disagree ;  and  now  The  Evening  Post  threatens 
the  countrv,  that  if  another  disagreement  takes  place,  measures 
will  be  taken  to  put  an  end  to  the  evil :  that  is  to  say,  that  if 
another  jury  will  not  register  the  edicts  of  the  Crown,  the  countnr 
will  be  deprived  altogether  of  trial  by  jury.  My  learned  friends 
with  whom  I  am  acting,  thought  we  could  not  discharge  our  duty 
to  the  prisoners  if  we  did  not  submit  this  matter  to  your  lord- 
ships. For  myself,  holding  as  I  do,  by  the  favour  of  her  Majesty, 
a  certain  rank  at  the  bar,  I  think  I  would  not  do  my  duty  to  my 
Sovereign  if  I  had  not  laid  before  the  court  this  gross  libel  on  her 
judges,  and  this  attempt  to  prevent  the  purity  of  the  justice 
administered  in  her  name. 

PiGOT,  C.  B. — ^With  regard  to  this  publication,  we  feel  bound 
to  say  that  it  is  not  such  a  publication  as  ought  to  have  been  given 
forth  to  the  readers  of  any  journal  at  the  period  when  it  appeared ; 
nothing  can  be  clearer  than  that  observations  calculated  to  exdte 
feelings  of  hostility  towards  any  individual  who  is  under  a  charge, 
and  against  whom  proceedings  are  pending,  especially  when  an 
investigation  of  that  charge  has  taken  place,  and  may  be  followed 
up  by  another ; — nothing,  I  say,  can  be  clearer  than  that,  under 
those  circumstances,  such  publications  are  not  only  an  offence  in 
themselves,  but  amount  to  a  libel  on  the  administration  of  justice 
itself;  they  are  calculated  to  interrupt  the  course  of  justice — nay, 
to  taint  it  to  its  very  fountains ;  and  if  they  have  the  effect  of 
producing  motives — either  arising  from  intimidation  or  arising 
from  excited  prejudices — in  the  minds  of  jurors  whom  the  con- 
stitution has  made  the  judges  of  the  guilt  or  innocence  of  the 
accused ;  they  are,  I  repeat,  not  only  a  grievous  offence  in  them- 
selves, but  amount  to  a  contempt  of  court.  With  regard  to  this 
particular  case,  I  am  not  aware  of  any  instance  since  the  trial  of 
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one  of  those  cases  referred  to  by  Mr.  Butt,  in  which  an  applica-        Rko. 
tion  similar  to  the  present  was  made ;  but,  considering  the  circum-  q^^^^ 

stance   of  the  time   at   which  the   proceedings  which  are  now        

pending  were  brought  into  court,  I  do  not  say  that  it  would  not  1848. 
have  been  right  in  the  court  to  have  given  that  warning  which  pZ^ 
appears  to  have  been  given  by  Lord  Tenterden  in  the  case  of  contend 
Tliistlewood.  And  had  such  a  warning  been  given  as  we  shall 
now  give,  and  had  it  been  violated,  we  certainly  should,  and  in 
case  of  such  violation,  undoubtedly  we  shall  feel  it  our  duty  to 
interfere  summarily  against  the  party ;  I  do  not  think,  however, 
that  this  is  a  case  in  which  we  ought  to  interfere,  in  the  manner 
in  which  we  are  called  on  to  do ;  but  we  think  it  right  to  pro- 
nounce the  censure  of  the  court,  and  to  declare  its  condemnation 
of  any  such  attempts.  Probablv,  in  the  warmth  of  discussion,  the 
publisher  may  have  been  led  beyond  the  limits  which  prudence, 
propriety,  and  a  due  regard  for  the  law,  would  suggest,  and  we 
are  not  therefore  prepared,  upon  this  single  publication,  to  adopt 
the  summary  proceeding  which  we  are  called  upon  to  do;  we, 
however,  direct  that  no  comment  shall  be  made  in  any  public 
newspaper,  upon  any  of  the  proceedings  connected  with  the  pre- 
sent commission.  I  do  not  think  it  necessary,  at  this  moment,  to 
say  more  than  just  to  express  my  own  strong  opinion — an  opinion 
which  I  believe  is  fully  concurred  in  by  my  Teamed  brother — that 
there  could  cot  be  a  greater  offence  against  public  justice  than 
so  to  apply  the  means  at  the  disposal  of  the  publisher  of  a  public 
newspaper,  as  to  influence  those  by  whom  the  triab  are  to  be 
conducted — as  to  influence  the  judges  in  whom  is  invested  by 
law  the  power  of  determining  the  guilt  or  innocence  of  the 
accused — by  any  motive  unconnected  with  the  due  performance 
of  their  duty. 
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itelanti. 

COMMISSION  OF  OYER  AND  TERMINER  FOR 
THE  COUNTY  AND  COUNTY  OF  THE  CITY  OF 
DUBLIN. 

August  17  and  18,  1848. 
(Before  Pigot,  C.  B.,  and  Pennefathbb,  B.) 
Reg.  v.  J.  Mabtin.  (a) 

Practice — Contempt  of  court — Challenging  a  juror  to  fight. 

A.  B,  having  been  convicted  of  an  offence  against  the  Act  for  the  Better 

Security  of  the  Crown  and  Government  of  the  United  Kingdom^ 

shortly  after  the  termination  of  the  trials  a  brother  of  the  prisoner 

proceeded  to  the  residence  of  the  foreman  of  the  jury  by  whom  the 

prisoner  was  found  guUty^  accused  him  of  having  bulUed  the  jury 

into  finding  the  prisoner  guiUy,  and  challenged  him  to  mortal  combat: 

Heldy  that  this  w(ts  a  contempt  of  the  court  before  which  the  trial  was 
had;  andf 

Semble^  that  it  was  also  an  indictable  misdemeanor^  punishable  by  fine 
and  imprisonment 

ON  the  1 6th  instant,  John  Martin  was  convicted  in  this  court 
of  an  offence  under  the  Crown  and  Government  Security 
Act  On  the  following  morning,  Mr.  Waterhouse,  the  fore- 
man of  the  jury  by  whom  the  prisoner  had  been  found  guilty, 
informed  the  court  that  he  had  scarcely  reached  home  on  the 
previous  evening  when  his  servant  informed  him  that  two  gentle- 
men wished  to  see  him,  upon  which  he  went  down  to  see  them, 
and  recognised  one  of  them  (Mr.  James  Martin,  brother  of  the 

Prisoner ),  as  a  witnes9  who  had  been  examined  upon  the  trial  of 
In  John  Martin,  on  the  previous  day.  He  asked  him  if  his 
name  was  Waterhouse ;  he  replied  it  was ;  upon  which  Mr.  James 
Martin  said  that  he  came  to  challenge  him  to  mortal  combat,  for 
having  bullied  the  jury  in  the  case  of  his  brother ;  that  he  denied 
in  the  most  positive  manner  having  done  so,  or  that  he  had  done 
anything  but  what  he  was  bound  to  do  by  his  oath — well  and 
truly  to  try  the  case — ^and  declined  the  challenge,  but  informed 
Mr.  Martin  that  he  would  feel  it  to  be  his  duty  to  give  him  into 
the  custody  of  the  police.     Mr.  Martin  expressed  his  willingness 

(a)  Reported  by  W.  St.  LftaxR  BABnroTOir,  Esq.,  Barriiter-At-Law. 
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to  accompany  him,  and  eventually  he  proceeded  to  College-street 
Police-office,  and  charged  Mr.  Martin  with  challenging  him  to 
mortal  combat. 

Mr.  Waterhouse  further  stated  that  afterwards,  Mr.  O'Borke 
and  Mr.  John  Martin,  solicitori  called  upon  him,  and  expressed  the 

Eeat  regret  of  Mr.  James  Martin's  family  at  the  outrage  which 
d  been  committed  upon  him,  and  stated,  as  the  only  objection 
to  Mr.  Waterhouse  mentioning  it  to  the  court,  that  it  might  be 
prejudicial  to  the  person  who  had  been  tried,  and  in  whose  mind 
the  conduct  of  his  brother  would  produce  the  most  painful  impres- 
sion. Mr.  Waterhouse  further  stated,  that  nothing  would  have 
induced  him  to  have  mentioned  the  subject  if  he  felt  that  his 
doing  so  would  add  to  the  mental  or  bodily  pain  of  that  gentle- 
man; and  also,  that  a  letter  had  been  just  Landed  to  him  from 
Mr.  James  Martin,  stating  that,  in  a  moment  of  great  excitement, 
he  had  used  language  for  which  he  was  very  sorry,  which  he 
retracted,  and  which  he  knew  would  cause  great  pain  and  vexa- 
tion to  his  brother  and  family. 

FiGOT,  C.  B. — Is  Mr.  Martin  in  the  police-office  now  ? 

Mr.  Waterhouse. — He  is,  my  lord. 

PiGOT,  C.  B. — ^Mr.  Waterhouse  has  only  discharged  his  duty 
in  what  he  has  done.  If  the  person  who  has  committed  this  out- 
rage, as  it  unquestionably  is,  were  not  in  the  hands  of  justice,  the 
court  would  call  on  Mr.  Waterhouse  to  make  an  affidavit  of  the 
facts,  in  order  that  proceedings  might  be  instituted  for  contempt 
of  court,  but  as  Mr.  Martin  is  amenable  to  justice,  the  court  does 
not  think  it  necessary. 

Mr.  Waterhouse. — It  is  right  to  mention  to  the  court  that  Mr. 
James  Martin  was,  when  he  came  to  my  house,  in  a  state  of 
extreme  excitement,  and  I  hope  that  the  court  will  take  that 
circumstance  into  consideration. 

Butiy  Q.  C,  who  had  been  of  counsel  for  the  prisoner,  stated 
that  Mr.  O'Borke,  his  solicitor,  would  produce  Mr.  James  Martin 
in  court,  at  their  lordships'  pleasure,  to  answer  for  the  great  con- 
tempt which  had  been  committed ;  and 

CfRorhe  stated,  that  as  soon  as  he  heard  of  the  occurrence  he 

Eroceeded  to  Mr.  Waterhouse's  residence,  accompanied  by  another 
rother  of  the  prisoner's,  and  his  brother-in-law,  and  tendered  an 
apology,  and  said  that  it  was  a  subject  for  his  discretion  whether 
he  would  bring  the  matter  before  the  court  or  not ;  that  they 
attended  at  the  earliest  moment  to  tender  an  apology,  and  would  en- 
ter into  recognizances  that  Mr.  James  Martin  would  keep  the  peace. 
Mr.  Waterhouse. — Quite  so. 

P£NN£FATH£B,  B. — Nothing  can  be  more  creditable  than  the 
manner  in  which  Mr.  Waterhouse  has  expressed  himself.  The 
friends  of  Mr.  James  Martin  have  also  pursued  a  very  proper 
and  creditable  course. 

The  court,  after  consultation,  directed  that  Mr.  James  Martin 
should  be  in  attendance  at  the  rising  of  the  court,  and  that  the 
police  magistrates  should  be  informed  of  the  course  decided  upon; 
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that  the  attendance  of  Mr.  Waterhouse 
at  the  police-office^  and  that  Mr.  James 
attend  this  court. 

Mr.  James  Martin  having  accordingly 
the  court  rose^  it  was  ordered  that  be  and 
attend  at  the  sitting  of  the  court  on  the 
Martin  being  in  the  meantime  admitted 
taking  to  produce  him. 


should  not  be  required 
Martin  was  required  to 

been  brought  up  before 

Mr.  Waterhouse  should 

following  morning,  Mr. 

to  bail5  CyjRorke  under- 


Auffttst  18. 

Mr.  James  Martin  being  in  attendance^ 

PiGOT^  C.  B.5  addressing  him,  said: — The  court  has  been 
informed  by  Mr.  Waterhouse,  one  of  the  jurors  by  whom  a 
verdict  was  given  the  day  before  yesterday,  in  the  case  of  John 
Martin,  that  you  repaired  to  his  dwelling,  and  challenged  him  to 
fight,  in  consequence  of  his  conduct  as  a  juror  in  that  trial.  From 
what  was  stated  to  us  yesterday,  we  thought  that  the  more  lenient 
course  would  be  to  allow  you  to  appear  here,  and  be  informed 
of  what  was  stated  relative  to  your  conduct,  and  hear  what  you 
had  to  say  to  the  court  on  the  subject.  If  the  facts  be  contested, 
an  affidavit  of  them  will  be  made,  and  you  shall  have  an  oppor- 
tunity to  reply.  If  the  facts  are  admitted,  we  shall  proceed  at 
once  to  deal  with  the  case.  Before  you  make  any  statement,  you 
had  better  communicate  with  your  legal  adviser,  and  determine 
upon  what  course  you  will  adopt 

After  consulting  with  O'Rorke  (solicitor),  Mr.  James  Martin 
said  that  he  extremely  regretted  what  had  occurred  between 
himself  and  Mr.  Waterhouse ;  that  he  admitted  that  he  bad  used 
language  that  at  any  other  time  or  on  any  other  occasion  he 
would  not  have  used ;  and  he  now  fully  retracted  it,  as  he  had 
already  done,  and  apologised  for  having  made  use  of  it ;  he  also 
begged  pardon  of  the  court  for  any  contempt  he  might  have  been 
guilty  of,  and  was  willing  to  receive  whatever  sentence  the  court 
might  think  proper  to  impose. 

&Rorke  urged  upon  the  court  in  extenuation,  that  Mr.  James 
Martin  had  resided  with  his  brother,  who  had  been  convicted,  and 
to  whom  he  was  very  much  attached;  that  he  was  labouring 
under  great  excitement,  and  without  speaking  to  any  of  his  friends 
on  the  subject,  proceeded  directly  from  the  court  to  Mr.  Water^ 
house's  dwelling,  and  the  young  gentleman  who  accompanied 
him  thought  he  was  going  to  Mr.  Waterhouse's  to  get  him  to 
press  on  the  court  the  recommendation  to  mercy  which  the  jury 
had  put  forward,  and  was  ignorant  of  bis  object,  and  took  no  part 
in  the  transaction :  this  statement  was  confirmed  by  Mr.  Water- 
house,  who  stated  that  he  had  onlv  reached  his  house  about  five 
minutes  before  Mr.  Martin  arrived,  and  begged  the  court  to  con- 
sider the  great  state  of  excitement  under  wnich  the  young  gentle- 
man was  labouring  at  the  time. 

PiGOT,  C.  B.  (after  conferring  with  Pennepathee,  B.)— We 
are  very  glad  to  find,  that  by  submitting  as  he  has  done,  Mr. 
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Martin  has  so  promptly  atoned^  as  far  as  he  could^  for  the  violation 
of  the  lav^  of  which  he  has  been  guilty.  It  is  fortunate  for  himself 
that  he  has  done  so,  for,  if  that  submission  had  not  been  made, 
whether  he  was  proceeded  against  before  the  ordinary  courts  of 
law  upon  an  indictment,  or  before  this  court  for  the  contempt, 
and  an  interference  with  the  administration  of  justice,  he  would 
most  certainly  be  sentenced  to  a  protracted  incarceration,  and  a 
heavy  pecuniary  fine.  It  is  important  that  there  should  be  no 
improper  interference  with  the  administration  of  justice;  and 
above  all,  that  juries  should  be  protected  from  every  interference 
with  them  in  reference  to  the  discharge  of  their  important  and 
sacred  duties ;  they  form  a  portion  of  the  tribunals  by  which  the 
law  of  the  land  is  administered.  Judges  have  authority  for  pro- 
tecting the  proceedings  which  are  essential  to  the  administration 
of  justice;  but  jurors,  with  infinitely  greater  risk,  have  no  protec- 
tion of  their  own,  and  must  depend  for  it  upon  what  the  law 
affords  them.  It  has  been  found  necessary  in  the  course  of  these 
proceedings  to  protect  jurors  (b)  from  all  interference  with  them 
in  the  discharge  of  their  duties,  from  all  attempt  to  assail  their 
characters  or  reputations,  and  from  the  imputation  of  motives  other 
than  those  whicn  should  actuate  men  having  such  solemn  and  im- 
portant duties  to  discharge:  if  it  is  necessary  to  guard  their 
reputation,  how  much  more  necessary  is  it  to  guard  their  persons 
from  outrage,  and  the  consequences  of  threats  of  outrage  to  their 
persons  or  their  houses.  It  is  therefore  necessary  for  the  court, 
when  such  a  case  as  this  is  brought  before  it,  to  exercise  the 
powers  which  the  law  has  vested  in  it  for  the  protection  of  those 
engaged  in  the  administration  of  justice  ;  and  above  all,  to  protect 
jurors  from  intimidation  and  outrage.  In  this  particular  case,  the 
person  accused  has  been  betrayed  by  sudden  and  excited  feeling 
into  a  violation  of  the  law.  But  it  appears  that  immediately  after 
he  made  a  submission  to  the  law,  and  acknowledged  the  offence 
with  which  he  was  charged ;  he  at  once  submitted  himself,  and 
subsequently  expressed  his  regret ;  he  has  repeated  that  expres- 
sion of  regret  in  this  court ;  and  although  the  court  cannot  in  the 
performance  of  its  duty,  suffer  such  a  case  to  go  unpunished,  it 
desires  to  mitigate  to  the  fullest  extent  possible  the  punishment 
which  shall  be  inflicted  for  the  offence.  Mr.  Waterhouse  has 
acted  in  a  manner  which  is  highly  creditable  to  him  as  a  man  and 
as  a  citizen ;  it  is  difficult  to  say  which  is  more  conspicuous — the 
promptitude  and  manliness  with  which  he  has  come  forward 
to  state  the  circumstances,  or  the  generosity  with  which  he  has 
interposed  to  relieve  Mr.  Martin  from  the  consequences  of  this 
act.  Under  all  the  circumstances,  the  court  do  not  think  it 
necessary  to  do  more  than  order  Mr.  Martin  to  be  conmiitted  for 
a  period  of  one  month,  and  that  he  shall  enter  into  recognizances 
to  keep  the  peace  towards  Mr.  Waterhouse  and  all  Her  Majesty's 
subjects,  for  seven  years;  the  amount  of  the  recognizances  to  be, 
himself  in  100/.,  and  two  sureties  in  20/.  each. 

(5)  See  Beg,  r.  (XDoghtrty^  anlt)6,  p.  355. 
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COURT  OF  CRIMINAL  APPEAL, 

November  15^  1851. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Maule,  J., 
Talfourd,  J.,  and  Martin,  B.) 

ReG«  17.  MURDOCK.  (a) 

Embezzlement —  Venue. 

The  duty  of  a  servant  was  to  go  into  a  neighbouring  county y  2>.,  every 
Monday^  and  there  collect  moneys  for  his  master,  and  to  return  to  N.y 
where  the  master  Hoed,  and  to  pay  over  what  he  had  received  on 
Saturday  night. 

The  servant  received  money  for  his  nuister  in  county  D.,  but  did  not 
return  to  his  master  and  account  on  the  following  Saturday.  Two 
months  afterwards  his  master  met  him  in  N.,  and  ashed  him  for  the 
money,  upon  which  he  stated  that  he  was  sorry  he  had  spent  it : 

Held,  that  there  w€ts  evidence  for  the  jury  of  an  embezzlement  in  iV. 

THE  prisoner  was  tried  before  Parke,  B.,  at  the  last  assizes  for 
the  county  of  the  town  of  Nottingham,  on  an  indictment  for 
embezzling  two  sums,  the  property  of  his  master,  James  Macqueen, 
The  prisoner  was  a  travelling  scdesman,  and  his  duty  was  to  go 
into  Derbyshire  every  Monday,  and  to  sell  goods  and  receive  the 
money  for  them  there,  and  to  return  with  it  to  his  master,  in 
Nottingham,  on  the  Saturday.  He  received  the  two  sums  men- 
tioned m  the  indictment,  on  the  6th  of  May,  in  Derbyshire,  and 
did  not  return  the  following  Saturday,  nor  at  all,  to  his  master's. 
There  was  no  evidence  of  what  became  of  him  till  two  months 
after,  when  he  was  met  by  his  master  in  Nottingham,  who  asked 
him  what  he  had  done  with  the  money,  and  he  said  he  was  sorry 
for  what  he  had  done ;  he  had  spent  it.  The  prisoner  was  found 
guilty ;  bnt  as  the  learned  judge  doubted  whether  he  could  be 
properly  convicted  on  this  evidence  of  embezzlement  in  the  town 
of  Nottingham,  he  did  not  pass  sentence ;  but  reserved  the  case 
for  the  consideration  of  the  judges :  (See  R.  v.  Taylor,  3  Bos.  &  P. 
596.)     No  counsel  was  instructed  on  the  part  of  the  prisoner. 

MansoUy  for  the  prosecution. — There  was  jurisdiction  to  try  the 
prisoner  in  Nottingham.  The  fraudulent  omission  to  account 
according  to  his  duty  in  Nottingham,  was  evidence  of  embezzle- 
ment there :  {R.  v.  Jachson,  1  Car.  &  K.  384.)  (b)    The  receipt 

(a)  Reported  by  A.  Bittlertox,  Esq.  Barruter-at-Law. 

(6)  IL  y,  JacksfM. — The  prisoner  waa  indicted  for  embezzlement.    He  waa  anthoriied  to 
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alone  is  no  offence5  unless^  as  was  put  in  B,  v.  HobsonCc)  (1  East, 
P.  C.  Add.  p.  xxiv.),  the  denial  afterwards  is  regarded  as  evidence 
that  the  original  receipt  was  with  intent  to  steal ;  and  in  that  cose 
there  was  a  receipt  in  one  county,  a  denial  in  another,  and  then,  in 
effect,  a  second  denial  in  the  nrst  county,  in  which  it  was  held 
that  the  prisoner  was  properly  tried.  JR.  v.  Taylor  (d)  3  Bos.  &  P. 
596)  is  also  in  point.  Here  the  prisoner  ought  to  nave  accounted 
on  the  Saturday  night ;  and  there  is  no  evidence  where  he  was 
at  that  time;  but  the  reasonable  presumption  is  that  he  had 
returned  to  Nottingham.  Even  if  the  felony  was  commenced  in 
Derbyshire,  it  was  not  completed  until  he  had  returned  to  Not- 

noof  XDootj  far  bis  mistrefi,  and  his  dntj  was,  od  the  ersniiig  of  tmrj  daj,  to  ronder  htr 
aa  aooonnt  of  all  that  be  bad  reo«7ed  for  her  io  the  course  of  that  day,  and  to  pay  orer  the 
amooot  He  reoelTed  on  three  differeDt  days  three  soros,  which  he  neither  accounted  for  or 
paid  over.  It  was  objected  for  the  prisoner,  that  as  he  had  not  denied  the  receipt  of  those 
■nms,  nor  delirered  any  written  acoonnt  in  which  they  were  omitted,  be  conld  not  be  ooo- 
yicted;  bnt  Coleridge,  J.,  said,  that  if  he  wilfnlly  omitted  to  acoonnt  for  and  pay  over,  at  the  end 
of  each  day,  according  to  bis  dnty,  the  sums  received  in  the  oonise  of  that  day,  soch  wilfol 
omission  was  quite  equivalent  to  a  denial  of  the  receipt  of  the  money. 

(e)  R.  T.  Hob$on  (1  East,  P.  C.  Add.  xxir.,  and  Buss.  Se  By.  56.}^The  prisoner  was 
faidioted  in  Shropahire.  He  was  authorized  to  receive,  and  did  receive  money  for  bis  roaster  in 
that  county.  His  master  lived  in  Steffordshire,  and  the  prisoner,  on  bis  return  there,  denied 
the  receipt  of  the  money.  Some  time  afterwards  the  prisoner  iwas  sent  by  his  master  into 
Shropshire;  and  there  desired  a  seareh  to  be  made  in  the  room  where  he  was  said  to  have 
received  the  money.  Two  questions  were  submitted  to  the  judges;  first,  whether,  under  the 
repealed  stotute  (39  Geo.  3,  c.  85),  an  indictment  might  not  be  found  and  tried  in  the  county 
where  the  money  or  goods  were  received,  although  there  was  no  evidence  of  any  other  fact 
locally  arising  within  the  same  county?  Secondly,  whether,  if  further  local  proof  were  neoeasaiy, 
the  suhoequent  conduct  of  the  prisoner  in  Shropshire  was  not  sufficient  to  obviate  the 
objection,  as  being  an  act  in  furtherance  of  the  purpose  of  secreting  or  embezzling?  A 
majority  of  the  judges  thought  the  conviction  right.  Lawrence,  J.,  thought  there  was  no 
evidence  of  embezzlement  in  Shropshire.  The  other  judges  were  of  opinion  that  he  might  be 
indicted  m  Shropshire,  where  he  received,  as  well  as  in  Staffordshire,  where  be  embezzled  the 
money  by  not  accounting;  but  as  the  stotute  bad  made  the  receiving  and  embezzling  amount 
to  larceny,  the  ofience  was  a  felony  in  the  county  where  the  property  was  first  taken;  and 
that  the  indictment  might  be  there  or  in  any  other  county  into  which  be  carried  it. 

(<Q  /£.  V.  Tayhr  (3  Bos.  &  P.  596;  2  Leach,  974;  Buss.  &  By.  63  )--The  prisoner  was 
indieted  in  Middlesex  for  embezzling  10«  :  and  Lord  Alvanley,  C.  J.,  in  delivering  the  opinion 
of  the  judges  said,  **  In  the  present  case,  no  doubt  can  be  entertained.  The  prisoner  being 
sent  over  Bhu^kfriars-bridge,  into  the  county  of  Surrey,  there  received  10s.  for  his  master. 
The  receipt  of  that  money  was  perfectly  legal,  and  there  was  no  evidence  that  he  ever  came 
to  the  determination  of  appropriating  the  money  to  his  own  use,  until  after  be  bad  returned 
into  the  county  of  Bfiddlesex.  It  was  not  proved  that  the  money  was  ever  embeazled  until  the 
prisoner  was  in  the  county  of  Middlesex.  In  cases  of  this  sort,  the  nature  of  the  thing 
embezzled  ought  not  to  be  laid  out  of  the  question.  The  receipt  of  money  is  not  like  the 
receipt  of  an  individual  thing,  where  the  receipt  may  be  attended  with  circumstances  which 
plainly  indicate  an  intention  to  steal,  by  showing  an  intention  in  the  receiver  to  appropriate  the 
things  to  bis  own  use.  Thus,  if  a  servant  receive  a  horse  for  hia  master,  and  sell  it  before  he 
gete  out  of  the  county  where  he  first  received  it,  it  might  be  said  that  he  is  guilty  of  the 
whole  offence  in  that  county.  But  with  respect  to  money,  it  is  not  necessary  that  the  servant 
should  deliver  over  to  his  master  the  identical  pieces  of  money  which  he  received,  if  he  should 
have  lawful  occasion  to  pay  them  away.  In  such  a  case  as  this,  therefore,  even  if  there  had 
been  evidence  of  the  prisoner  having  spent  the  money  on  the  other  side  of  Blackfriars-bridge^ 
it  would  not  necessarily  confine  the  trial  of  the  offence  to  the  county  of  Surrey.  But  here 
there  is  no  evidence  of  any  act  to  bring  the  prisoner  within  the  statute,  until  he  is  called  upon 
by  hu  master  to  account  When  called  upon  by  his  master  to  acoonnt  for  the  money,  the 
prisoner  denied  that  he  had  ever  received  it.  This  was  the  first  act  from  which  the  jury 
could,  with  certainty,  say  that  the  prisoner  intended  to  embezzle  the  money.  In  this  case, 
there  was  no  evidence  of  the  prisoner  having  done  any  act  to  embezzle  in  the  county  of  Surrey, 
nor  could  the  oflvnoe  be  complete,  nor  the  prisoner  be  guilty  within  the  stotute,  until  ne 
refused  to  account  to  his  master.  We  are  therefore  of  opinion  that  the  prisoner  was  properly 
indicted  in  the  county  of  Middlesex." 


Beo. 
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tingham;    and  by   7   &  6  Geo.  4,  c  64,  s.   12,   if  a  felony 
begun  in  one  county  and  completed  in  another,  the  trial  may  be 
in  either. 

Pabke^  B. — We  do  not  know  where  the  felony  began  in  this 
case,  because  it  commences  with  the  fraudulent  abstraction  of  the 
master's  money. 

LoBP  Campbell,  C.  J. — The  question  reserved  is,  whether 
there  was  evidence  to  go  to  the  jury  of  an  embezzlement  in  Not- 
tingham ;  and  I  must  say  that  I  cannot  entertain  any  doubt  that 
there  was  evidence,  upon  which  the  jury  might  have  come  to  the 
conclusion  that  there  was  an  embezzlement  in  Nottingham.     The 

{'ury  might,  from  the  evidence,  have  supposed  that  the  stoiy  told 
^y  the  prisoner,  of  hid  having  spent  it  before,  was  false,  or  that  he 
had  spent  it  in  Nottingham. 

Pabke,  B. — ^Upon  consideration,  I  think  that  there  was  evi- 
dence to  ffo  to  the  jury,  of  an  embezzlement  in  Nottingham,  by 
reason  of  his  omission  to  return  and  account  on  the  Saturday 
night,  the  non-accounting  being  evidence  of  his  intention  to 
embezzle.  Lord  Alvanley,  in  IL  v.  Tat/lor,  says  that  the  mere 
spending  of  the  money  is  not  sufficient  of  itself  to  constitute 
embezzlement,  because  the  servant  is  not  bound  to  pay  over  the 
identical  money  received,  but  may  substitute  other  money  to  the 
same  amount.  It  was  held  there,  that  if  the  prisoner  spent  the  money 
in  Surrey,  and  then  came  into  Middlesex  and  refused  to  account 
there,  that  was  evidence  of  embezzlement  in  Middlesex ;  until  he 
had  refused  to  account,  the  evidence  of  his  intention  to  embezzle 
was  wanting. 

Maule,  J. — I  agree  in  the  conclusion  at  which  Lord  Campbell 
and  my  brother  Parke  have  arrived ;  but  as  I  do  not  agree  in  the 
view  which  the  latter  has  taken  of  this  case,  I  think  it  necessary 
to  state  the  grounds  of  my  opinion.  It  appears  to  me  that  there 
was  evidence  for  the  jury  tnat  the  offence  was  committed  when, 
in  the  town  of  Nottingham,  two  months  afterwards  the  prisoner 
was  met  by  his  master,  and  being  asked  for  the  money,  he  did  not 
hand  it  over.  It  was  then  his  duty  to  have  handed  over,  not  the 
same  money  which  he  had  received,  but  money  to  the  same 
amount ;  and  when  he  did  not  do  so,  he  committed  the  offence. 
The  mere  non-accounting  will  not  do,  unless  at  the  time  of  his 
refusal  to  account  he  is  present  in  the  county  in  which  he  is  tried. 
The  non-return  with  the  money  on  the  Saturday  night  would  not 
do,  because  that  would  have  happened  if  the  prisoner  had  never  come 
to  Nottingham  again  at  all.  According  to  the  view  taken  by  my 
brother  Parke,  if  the  prisoner  had  received  and  spent  the  money  in 
Derbyshire,  and  remamed  there  six  months,  and  been  apprehended 
there,  he  would  still  have  been  triable  in  Nottingham ;  although  he 
went  into  Derbyshire  on  a  lawful  errand,  and  never  returned  to  Not- 
tingham as  long  as  he  lived,  yet,  according  to' the  opinion  of  my 
brother  Parke,  he  would  have  been  guilty  of  embezzlement  in 
Nottingham.  The  concision  has  arisen  from  not  noticing  that,  in 
all  the  cases  which  say  that  the  non-accounting  is  sufficient  evi- 
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dence  of  embezzlement,  there  is  the  fact  that  the  prisoner  is  tried  Bbo. 

in  the  county  where  he  refused  to  account.  ui^^ 

Talfourd,  J.,  concurred^  """" 

Martin,  B. — I  think  that  there  was  evidence  for  the  jury ;  but,  issi. 

at  the  same  time,  it  is  quite  clear  to  me  that  the  embezzlement  was  „  ^ — r 

not  m  JNottingham. 

Judgment  affirmed. 


>IUBXX>CIL. 


— FIoMie. 
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November  15,  1851. 

(Before  Lord   Campbell,  C.  J.,  Maule,  J.,  Platt,  B., 

Talfourd,  J.^  and  Martin^  B.) 

Reg.  v.  Philpotts.  (a) 

Perjury — Enidenee'^McaeriaUty, 

Upon  the  trial  of  an  ejectment^  the  title  of  the  lessor  of  the  plaintiff 
depended  upon  the  fact  that  M.  survived  J.  The  will  of  J.  was  irrelc" 
vant  to  the  title,  but  proof  of  the  probate  was  relevant  with  reference 
to  the  time  of  JJs  death,  A  copy  of  the  will  of  J,  was  tendered  m 
evidence^  and,  on  objection  being  made,  the  plaintiffs  attorney  falsely 
swore  that  he  had  examined  the  copy  with  the  original,  in  the  registry 
at  Llandaff ;  and,  upon  further  objection  that  the  probate  ought  to  be 
produced,  or  the  Act^booh  proved,  he  further  falsely  swore  that  he  had 
examined  the  memorandum  at  the  foot  of  the  copy  with  the  entry  in 
the  Act-booh.  The  judge  then  offered  to  receive  the  document,  but  the 
counsel  withdrew  it.  The  memorandum  was,  in  fact,  a  copy  of  an 
entry  in  a  book  called  "  The  Act-Book,^  but  not  a  copy  of  the  act  of 
probate,  so  that  the  evidence,  if  true,  would  not  have  rendered  the 
document  legally  admissible : 

Held,  nevertheless,  that  the  attorney  had  sworn  falsely  in  a  judicial  pro^ 
ceeding  upon  a  material  point,  and  was  guilty  of  perjury. 

nj^HE  following  case  was  reserved  by  Erie,  J  : — 
JL  Upon  the  trial  of  the  cause  of  JDoe  dem.  Richard  v.  Griffiths^ 
a  copy  of  the  will  of  William  Joseph  was  tendered,  and,  on  objec- 
tion to  its  admissibility,  the  present  defendant,  who  was  then 
attorney  for  the  lessors  of  the  plaintiir,  swore  that  he  had  examined 
the  copy  produced,  with  the  original  will,  in  the  registry  at  Llandaff, 
and,  upon  further  objection,  that  the  original  will  was  inoperative 
in  respect  of  a  chattel  interest,  and  that,  therefore,  either  the  pro- 

(a)  Beport«d  by  A.  BrrnJBanoiri  Esq.,  BanUter-at-Law. 
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bate  ought  to  be  produced,  or  the  Act-book  proved^  the  defe.i- 
dant  further  deposed^  that  he  had  examine  I  the  memorandum 
at  the  foot  of  the  copy  of  the  will  with  the  entry  in  the  Act-book 
at  the  said  Registry. 

Upon  this  evidence  the  judge  offered  to  receive  the  document 
in  evidence,  but  the  counsel  for  the  plaintiff  withdrew  it. 

Upon  the  trial  of  the  present  indictment,  it  was  proved  that  the 
defendant  had  not  made  either  of  the  examinations  which  he  had 
80  deposed  to,  and  he  was  found  guilty  of  peijury. 

But  I  reserved  the  question  whether  the  false  oath  was  relevant 
and  material  to  the  issue  being  tried,  so  as  to  amount  to  perjury. 
As  to  which  the  following  are  the  facts: 

On  the  trial  of  the  ejectment,  the  lessor  of  the  plaintiff  claimed 
to  be  entitled  to  a  term  which  had  been  granted  to  William 
Joseph  and  Bees  Morgan,  jointly,  and  his  title  was,  that  Morgan 
had  survived  Joseph,  and  assigned  the  term  to  Catherine,  the 
widow  of  Joseph,  who  married  Saunders,  and,  on  her  marriage, 
made  a  settlement,  under  which  that  term  vested  in  him* 
The  will  of  Joseph  was  irrelevant  to  this  title,  but  the  time  of 
his  death  was  a  material  fact  in  order  to  piove  that  Morgan  had 
survived  him,  and  proof  of  the  probate  of  the  will  of  Joseph 
would  thus  have  been  relevant  evidence  towards  establishing  the 

Slaintiff^s  title.  The  purpose  of  the  plaintiff's  counsel,  in  ten- 
ering  the  evidence,  was  to  clear  a  doubt  respecting  the  interest 
of  Joseph  in  the  term,  which  was  expected  to  be  raised  by  the 
defendant,  and,  after  the  document  was  withdrawn,  the  survivor- 
ship of  Morgan  to  Joseph  was  clearly  proved  by  other  evidence 
for  the  plaintiff;  but  the  purpose  for  which  the  document  was 
offered  was  not  stated  at  the  time  of  the  trial  of  the  ejectment. 

It  ftirther  appeared  that,  at  the  Registry  at  lilandaff,  it  was 
the  practice  to  indorse  the  act  of  probate  on  the  original  will,  and 
that  the  book  called  the  Act-book  contained  a  daily  account  of  the 
matters  of  business  completed  in  the  Registry,  and  that  the 
memorandum  at  the  foot  of  the  document  in  question,  was  a  copy 
of  the  entry  in  this  book  relating  to  the  probate  of  the  will  of 
Joseph,  and  not  a  copy  of  the  act  of  probate  indorsed  on  the 
original  will. 

It  follows  that  the  examination  of  the  document  produced  with 
the  entry  in  the  book  called  the  Act-book,  at  Llandaff,  did  not 
render  the  document  legally  admissible  as  an  examined  copy  of 
the  act  of  probate. 

Judgment  was  postponed,  and  the  defendant  was  discharged  on 
recognizance,  witn  sureties  to  appear  at  the  next  assizes  for 
Monmouth. 

Gray,  for  the  prisoner. — Tlie  question  here  is,  whether  the 
oath  taken  by  the  prisoner  was  in  relation  to  a  matter  relevant  to 
the  issue.  The  will  of  Joseph  was  wholly  irrelevant;  but  the 
probate  was  not,  because  the  lessor  of  the  plaintiff  was  bound  to 
prove  that  Morgan  survived  Joseph.  The  evidence,  however,  of 
the  prisoner,  that  he  had  examined  the  memorandum  with  the 
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Act*book,  turns  out  to  be  wholly  immaterial^  because  the  Act-        Rbo. 
book  does  not  contain  the  judgments  of  the  court  s^rantincr  pro-  *'• 

bate,  but  only  private  memoranda  of  the  business  daily  transacted    ^^^^^ 
in  the  Registry  at  Llandaff.     [Maule,  J. — By  swearing  that  he        i85i. 
had  made  the  examination,  he  enabled  himself  to  raise  a  question        — " 
as  to  the  admissibility  of  the  document.]     But  the  evidence  was    evIi^m— 
not  material  to  the  issue.     [Maule,  J. — Is  that  necessary  ?    The    MateriaU^. 
evidence  must  be  taken  in  a  judicial  proceeding,  and  must  be 
material ,  but  where  do  you  find,  that  it  must  be  material  to  the 
issue?]     In  if.  v.  Benesech  (Peake,  Add.  Cas.  93),  where  perjury 
was  assigned  upon  an  answer  in  Chancery  denyiuj?  a  promise, 
which,  not  being  in  writing,  was  void  by  the  Statute  of  Frauds,  and 
Lord  Kenyon  said,  that  *Hie  thought  this  was  not  such  a  material 
fact  as  would  support  the  indictment.     This  promise  was  abso- 
lutely void,  and  supposing  it,  in  fact,  to  )iave  taken  place  and 
been  acknowledged  by  the  defendant,  could  not  be  enforced  either 
at  law  or  in  equity ;  that  court  had  no  power  to  decree  a  per- 
formance of  it.     It  might  be  a  false  swearing,  but  did  not  amount 
to  what  the  law  denominated  perjury.**     So,  in  R.  v.  Dunstan 
(R.  &  Moo.  N.  P.  B.  109),  where  peijury  was  assigned  upon  an 
answer  in  Chancery,  denying  a  parol  agreement  for  the  purchase 
of  a  freehold  estate  (the  bill  having  been  filed  to  compel  a  specific 
performance  of  that  contract),  Abbott,  C.  J.,  sud: — ''In  the  pre- 
sent case  the  defendants  have  in  their  answer  pleaded  the  statute, 
and  insisted  that  this  agreement,  not  being  in  writing  and  relating    Aigament 
to  the  sale  of  land,  is  within  the  4th  section  of  that  statute,  and 
cannot  be  enforced.     *      *     These  defendants,  therefore,  having 
insisted  upon  the  statute  in  their  answer,  the  question  is  whether, 
under  such  circumstances,  the  denial  of  an  agreement,  which  by 
the  statute  is  not  binding  upon  the  parties,  is  material ;  I  am  of 
opinion  that  it  was  utterly  immateriaL     It  is  necessary  that  the 
matter  sworn  to  and  said  to  be  false,  should  be  material  and 
relevant  to  the  matter  in  issue.     The  matter  here  sworn  is,  in  my 
judgment,  immaterial  and  irrelevant,  and  the  defendant  must  be 
acquitted."     It  is  not,  of   course,   necessary  that  the  evidence 
should  directly  and  immediately  relate  to  the  matter  in  issue ;  it 
is  sufficient  if  it  goes  to  afifect  the  verdict  of  the  jury.     Thus,  in 
R.  V.  Griepe  (1  Ld.  Baym.  256 ;  Salk.  513),  perjury  was  assigned 
upon  a  statement  that  an  attesting  witness  to  a  lease  and  release 
was  at  a  distant  place  at  the  date  of  it,  and  it  was  held  that  false 
evidence,  given  as  to  the  credit  of  a  witness,  is  perjury,  though  the 
judgment  was  arrested  on  another  CTound.     It  is  essential  to  per- 
jury that  the  false  statement  should  be  of  some  fact,  which  may 
mislead  the  judge  or  the  jury  in  their  decision.     Now,  here  the 
fact  sworn  to  was  material  neither  to  the  decision  of  the  judge  or 
the  jury.     [Lobd  Campbell,  C.  J. — The  evidence  was  ottered 
to  induce  the  judge  to  admit  the  document.]     Yes ;  but  it  was 
not  a  question  of  &ct  for  the  judge,  whether  the  examination  had 
or  had  not  been  made.     It  might  subsequently,  if  it  had  been  con- 
tradicted by  the  other  side,  have  become  a  question  for  the  jury ; 
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but  it  never  arrived  at  that  pomt.  [Maule,  J. — A  false  state- 
ment in  a  judicial  proceeding,  material  to  that  proceeding,  is  per- 
jury. Here,  the  statement  was  made  in  a  judicial  proceeding,  to 
induce  the  judge  to  receive  evidence ;  and  it  attained  the  object^ 
because  the  judge  expressed  his  readiness  to  receive  it.]  The 
question  reserved  is,  whether  the  evidence  was  material  to  the 
and  it  deariy  was  not.     The  document,  even  if  it  had  not 


issue 


been  withdrawn  bv  the  counsel,  was  clearly  inadmissible  in  point 
of  law.  [Lord  Campbell,  C.  J. — The  withdrawal  of  it  can 
make  no  difference,  because  we  must  look  at  the  state  of  things 
when  the  false  swearing  took  place.]  If  at  that  time  the  docu- 
ment was  such  that  it  could  not  legallv  be  submitted  to  the  jury, 
the  false  statement  is  not  perjury.  [Maule,  J. — But,  suppose 
that  the  evidence  had  been  received  and  submitted  to  the  jury^ 
would  the  defendant  in  that  case  have  been  guilt v  of  perjury?] 
It  must  always  be  assumed  that  the  judge  will  act  legally. 
[Maule,  J. — Then,  supposing  a  bill  of  exceptions  to  be  tendered 
to  the  ruling  of  a  judge  as  to  the  admissibility  of  evidence,  the 
question,  whether  a  witness  committed  perjury  on  the  trial,  may 
depend  upon  the  ultimate  decision  of  that  bill  of  exceptions  in  the 
House  of  Lords.]  There  cannot,  however,  be  perjury  unless 
there  be  some  tribunal  which  is  to  jud^e  of  the  fact ;  and  there 
was  no  such  tribunal  in  this  instance.  [Talitoubd,  J. — Suppose 
a  judge  to  rule  that  an  entry  was  necessary,  to  avoid  a  fine ;  and 
thereupon  the  attorney  should  get  up  and  swear  falsely  to  the 
necessary  formalities ;  would  he  not  be  guiltv  of  peijury,  though 
it  should  turn  out  that  the  ruling  of  the  judge  was  wrong? — 
Maule,  J.— *0r,  suppose  that  illegal  evidence  is  admitted  because 
no  objection  is  made  to  its  reception?]  In r that  case  it  must  be 
assumed  that  the  evidence  was  legal  and  material. 

Keating^  contrii,  was  not  called  upon. 

Lord  Campbell,  C.  J. — According  to  the  law,  as  it  stood 
when  the  trial  took  place,  in  which  this  false  swearing  occurred, 
I  am  of  opinion  that  the  conviction  is  right.  It  is  quite  clear  that 
the  false  swearing  took  place  in  a  judicial  proceeding ;  then,  can 
it  be  said  that  it  was  with  reference  to  a  fact  wholly  immaterial  to 
that  proceeding?  One  great  question  was,  whether  Joseph  died 
before  Morgan ;  it  was  necessary  to  prove  that  he  did ;  and  the 
probate  of  Joseph's  will,  whilst  Morgan  was  still  alive,  would  be 
evidence  of  that  fact  Then,  an  alleged  copy  of  the,  probate  was 
offered,  and,  to  render  it  admissible,  a  witness  swore  that  he  had 
examined  it  with  the  Act-book,  although  he  had  made  no  such 
examination.  The  judge  was  prepared  to  receive  it;  and  if  he  had 
received  it,  and  rightly  received  it,  thoufi;fa  the  death  of  Joseph 
was  also  proved  bv  parol,  it  would  have  been  corroborative  evi- 
dence, and  matenal  to  the  issue.  It  was  withdrawn;  but  the 
question,  whether  peijury  had  been  committed,  must  depend  upon 
tiie  state  of  things  when  the  witness  left  the  box.  This  brings  us 
to  the  question,  whether  it  is  less  perjury  if  the  document  turns 
out  not  to  be  admissible  in  evidence,  and  the  judge  has  done 


CBOmrAL  LAW  CASKS. 


367 


wrong  in  admitting  it  If  that  were  8O5  it  would^  as  has  already 
been  observed,  make  the  commission  of  the  offence  depend  upon 
the  decision  of  a  nice  question  of  law  upon  a  bill  of  exceptions  in 
the  House  of  Lords.  Here  the  evidence  was  offered  to  procure 
the  admission  of  a  document ;  that  document^  if  admissible,  would 
be  material  to  the  question  being  tried ;  and  the  evidence  was 
false.  Here,  therefore,  are  all  the  ingredients  necessary  to  con- 
stitute the  crime  of  perjury. 
The  other  judges  concurred. 

Cantriction  affirmed* 
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November  22,  1851. 

(Before  Lord  Campbell,  C.  J.,  Aldeeson,  B.,  Platt,  B., 

Talfourd,  J.,  and  Martin,  B.)  (a) 

Seg.  t7.  Cheafor.(6) 

Larceny — Pigeons  kept  in  a  dove-cote^  with  liberty  of  ingress  and  egress. 

Pigeons  kepi  in  an  ordinary  dave-cotej  having  liberty  of  ingress  and 
egress  at  all  times  by  means  of  holes  at  the  top,  may  be  the  nibjects  of 
larceny. 

T  the  Quarter  Sessions  for  the  countv  of  Nottingham,  held 
at  East  Retford,  on  the  7  th  of  July,  1851,  the  prisoner 
was  indicted  for  feloniously  stealing  four  tame  pigeons,  the 
property  of  John  ManselL  The  pigeons,  at  the  time  they  were 
taken  by  the  prisoner,  were  in  the  prosecutor's  dove-cote,  over  a 
stable  on  his  premises,  being  an  ordinary  dove-cote,  and  having 
holes  at  the  top  for  the  ingress  and  the  egress  of  the  pigeons,  and 
having  a  door  in  the  floor,  which  was  kept  locked.  The  prisoner 
entered  the  dove-cote  at  twelve  o'clock  at  night,  breaking  open 
the  door  and  taking  away  the  pigeons.  The  prisoner's  counsel 
contended  that  the  pigeons  being  at  liberty  at  any  time  to  go  in 
and  out  of  the  dove-cote,  and  therefore  not  reclaimed  and  in 
a  state  of  confinement,  were  not  the  subjects  of  larceny. 
The  chairman  directed  the  jury  that,  in  his  opinion,  the  view 
contended  for  by  the  prisoner's  counsel  was  correct,  and  that  die 

(a)  The  jndges  present,  when  the  judgment  was  delivered;  but  the  case  was  in  the  list  for 
Satardaj,  Nov.  15,  when  Manle.  J.,  was  present,  instead  of  Alderson,  B. 
(fr)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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J>igeoD8  were  not  properly  tbe  eubjects  of  larceny.      The  jury 
bund  the  prisoner  guilty  of  larceny ;  but  judgment  was  postponed 
to  ask  the  opinion  of  this  court  whether  the  learned  chairman's 
direction  to  the  jury  was  right,  and  whether  the  prisoner^  under 
the  facts  stated,  was  properly  convicted. 
The  case  was  not  argued  by  counseL 

Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  court. 
After  reading  the  case,  his  Lordship  said  that  they  thought  the 
direction  of  the  chairman  was  clearly  wrong.  Pigeons  must,  from 
the  nature  of  them,  have  free  egress  to  the  open  air :  and  the 
question  therefore  was,  whether  there  could  be  a  larceny  of  tame 

Sigeons?  If  not,  neither  could  there  be  larceny  of  chickens, 
ucks,  or  any  poultry.  Whether  they  were  tame  or  not  was  a 
question  for  the  jury.  Luke^s  case  (Rose  Cr.  Ev.  577)  is  said  by 
Mr.  Greaves  (c)  to  have  been  determined  on  the  ground  that 
the  pigeons  were  reclaimed,  not  that  they  were  shut  up  in  boxes. 
It  had  been  mistakenly  supposed  that  Baron  Parke  had  decided 
that  pigeons  were  not  the  subjects  of  larceny  unless  strictly 
confined ;  there  is  no  question  that  they  are,  even  though  they 
are  allowed  the  liberty  of  going  to  enjoy  the  air  when  they  please. 

Conviction  affirmed. 

(c)  The  pMsage  referred  to  ie  in  2  Boas,  on  Crimes,  p.  83,  as  follows : — **^  Where  pigeons  were 
shnt  np  in  their  boxes  every  night,  and  stolen  oat  of  such  boxes  dnring  the  night,  Farke,  B^ 
held  it  to  be  l«roenj.'*  Upon  which,  in  Mr.  Greaves*  edition,  there  is  the  following  note: — 
'*  lAibi§  oatef  Bosc  Cr.  Evid.  577,  and,  ex  relaiioney  Mr.  Grani^er.  The  case  was  determined, 
on  the  ground  that  the  pigeons  were  reclaimed;  and  not  on  the  ground  that  they  were  shnt  np  in 
their  boxes  at  the  time  they  were  taken." 
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November  22,  1851. 

(Before  Lobd  Campbell,  C.  J.,  Aldeeson,  B.,  Platt,  B., 

Talfourd,  J.,  and  Martin,  B.) 

Reg.  t;.  Key.  (a) 

Reg.  t;.  Shuttlewobth.  (a) 

PraeHee — Mode  of  proceeding  upon  indictment  charging  previous  con- 

otc/ion— 14  4*  15  Vict  c.  19,  s.  9. 

When  an  indictmeni  charges  a  previous  convicHonj  the  proper  course  is 
to  arraign  the  prisoner  upon  the  whole  indictment^  and,  if  he  plead 
not  guilty,  then  to  swear  the  jurg,  and  to  charge  them  in  the  first 
instance  to  inquire  only  as  to  the  subsequent  offence,  reading  to  them 
only  that  part  of  the  indictment,  unless  evidence  of  character  shotddbe 
given  on  the  part  of  the  prisoner  ;  but  after  he  has  been  convicted  of 
that  subsequent  offence,  then,  without  reswearing  them,  to  read  the  other 
part  of  the  indictment  to  the  jury,  and  charge  them  to  inquire  as  to  the 
previous  conviction, 

THE  following  cases  were  reserved  at  sessions  for  the  purpose  of 
ascertaining  the  proper  mode  of  proceeding  under  the  recent 
act,  14  &  15  Vict.  c.  19,  s.  9,  upon  indictments  charging  previous 
convictions. 

Reg.  t;.  Key. 

The  prisoner  in  this  case  was  indicted  at  the  Michaelmas  Ses- 
sions for  the  county  of  Leicester,  held  at  Leicester,  on  the  13th 
October,  for  having  stolen  a  coat ;  and  there  was  another  count  in 
the  indictment  charging  the  prisoner  with  a  previous  conviction 
for  felony.  The  prisoner,  having  been  arraigned,  pleaded  not 
guilty ;  and  having  declined  to  chaJlenge  any  of  the  jury,  the  jurors 
were  sworn  and  charged  in  the  usal  way  to  inquire  whether  the 
prisoner  was  guilty  or  not.  The  jury,  having  returned  a  verdict 
of  guilty  on  the  first  count,  were  then  charged  to  inquire  into  the 
fact  of  the  previous  conviction ;  when  it  was  contended  by  the 
counsel  for  the  prisoner  that  the  juiy  must  be  resworn  to  try  the 
new  matter;  and  the  counsel  for  tne  Crown  admitting  that,  accord- 
ing to  the  practice  adopted  on  the  authority  of  Parke,  B.,  the  jury 
must  be  resworn,   the   deputy-chairman,  who  presided,  directed 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Bamater-at-Law. 
VOL.  V.  2  B 


( 


370 


CRIMINAL   LAW   CASES. 


Reo. 

V. 

Kby. 

1851. 

Practice — 

Previous 

Conviction. 


Judgment 


that  the  oath,  according  to  the  form  hereinunder  set  forth,  should 
be  administered  to  the  jury.  On  the  officer  of  the  court  proceed- 
ing to  administer  such  oath,  the  counsel  for  the  prisoner  claimed 
the  right  of  challenging  the  jury  on  the  ground  that  the  prisoner, 
when  arraigned,  had  been  told  by  the  clerk  of  the  peace  that  if  he 
would  challenge  the  jurors,  or  any  of  them,  he  must  do  so  "as 
they  came  to  the  book  to  be  sworn,  and  he  should  be  heard ; "  that 
the  jurors  were  then,  for  the  purpose  of  trying  the  fact  of  the 
prisoner's  previous  conviction,  **  come  to  the  book ; "  and  accord- 
ingly, on  the  name  of  the  first  man  of  the  jury  being  called,  the 
counsel  for  the  prisoner  challenged  him,  and  further  intimated  his 
intention  of  challenging  in  like  manner  each  man  of  the  jury  who 
had  convicted  the  prisoner  on  the  first  count  of  the  indictment. 
The  deputy-chairman  disallowed  the  claim  to  challenge  the  jury  on 
the  grounds  that  the  prisoner  had  been  arraigned  on  the  three 
counts,  that  his  plea  had  been  taken  to  the  whole  indictment,  and 
that  his  right  of  challenge  should  have  been  exercised  in  the  first 
instance,  and  before  the  jury  were  sworn  to  make  true  deliverance 
between  him  and  our  Sovereign  Lady  the  Queen.  The  jury  were 
then  sworn  as  follows : — "You  shall  well  and  truly  try  whether  the 
prisoner  has  been  before  convicted  of  felony  in  manner  and  form 
as  in  the  indictment  is  alleged " ;  and  the  prisoner  was  given  in 
charge  to  the  jury  on  the  third  count  of  the  indictment  charging  a 
previous  conviction.  He  was  found  guilty,  and  sentenced  to  trans- 
portation for  seven  years ;  but,  at  the  instance  of  the  prisoner's 
counsel,  the  court  reserved  the  following  question  for  the  decision 
of  the  judges,  viz.,  whether,  under  the  circumstances  detailed  in 
this  case,  the  challenge  made  on  behalf  of  the  prisoner  should 
have  been  allowed. 

This  case  was  not  argued  by  counsel. 

Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  court, 
said,  the  prisoner  was  arraigned  in  the  usual,  and,  I  think,  proper 
manner;  and  the  jury  were  properly  charged  in  the  first  instance 
with  that  part  only  of  the  instrument  which  alleged  the  larceny. 
The  prisoner  was  convicted,  and  then  it  was  stated  by  the  counsel 
for  the  prisoner  that  it  was  the  practice  of  Baron  Parke  to  direct 
the  jury  to  be  sworn  afresh.  1  can  only  say  that  I  have  had  the 
unspeakable  advantage  of  travelling  circuit  twice  with  that 
learned  judge,  and  that  on  those  occasions  he  followed  a  totally 
different  course,  {b)  The  proper  mode  of  proceeding  is  to  arraign 
the  prisoner  upon  the  whole  indictment ;  but  to  charge  the  jury 
with  the  subsequent  offence  only  in  the  first  instance,  and  after 
conviction  of  that  offence,  then  to  charge  them  with  the  previous 
conviction.     In  this  case  the  jury  were  sworn  afresh;  and  the  pri- 

(6)  On  the  Midland  Gircnit,  at  the  last  Summer  Assizes,  1851,  when  Baron  Parke  was 
accompanied  by  Maule,  J.,  the  practice  of  swearing  the  jorj  afrebh  was  certainly  adopted.  At 
Northampton,  in  the  first  case  which  occmred,  Parke,  B.,  expressed  his  opinion  that,  under 
14  &  15  Vict  c.  19,  s.  9,  the  jury  onght  to  be  sworn  again,  one  by  one,  to  try  the  qaeation 
whether  the  prisoner  had  been  previoasly  convicted ;  and  the  learned  jndge  himself  drew 
the  form  of  oath  as  given  in  the  statement  of  Key*8  case.  The  same  course  was  afterwards 
followed  in  all  other  cases  during  the  same  circuit. 
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8oner^8  counsel  claimed  the  rijght  to  challenge  every  one  of  them  ;  Rko. 

but  I  am  glad  to  say  that  the  chairman  was  firm  in  resisting  that  j.*'^ 

claim ;  for  we  are  all  of  opinion  that  the  challenge  was  properly  — ! 

disallowed.  issi- 

Practice — 

Prtunoui 

Conmctum. 

Reg.  t?.  Shuttleworth.  (a) 

At  the  Sessions  for  the  borough  of  Manchester,  held  before 
R.  B.  Armstrong,  Q.  C,  Recorder^  on  the  4th  August,  1851, 
George  Shuttleworth  was  arraigned  on  an  indictment  charging 
him  with  larceny,  and  also  with  having  been  previously  convicted 
of  felony ;  and,  according  to  the  invariable  practice  in  that  court 
before  that  time,  both  counts  were  read  to  the  prisoner,  and  he 
pleaded  not  guilty  to  the  whole  indictment.  At  the  trial,  the 
count  for  larceny  only  was  read  by  the  clerk  of  the  peace  to  the 
jury,  and  the  witnesses  in  support  of  that  charge  were  heard,  and 
the  jury  found  the  prisoner  guilty.     The  clerk  of  the  peace  then 

Eroceeded  to  read  to  the  jury  the  further  charge,  that  the  prisoner 
ad  been  previously  convicted  of  felony,  when  the  counsel  for  the 
prisoner  objected  that  the  charge  could  not  be  gone  into,  and 
ne  further  stated  that  it  was  his  intention,  however  the  jury  might 
decide  that  question,  to  move  in  arrest  of  judgment  generally. 
The  court  decided  that  the  trial  should  go  on,  and  the  ceii;ificate  case. 
of  conviction  having  been  put  in,  and  the  identity  of  the  prisoner 
proved,  the  jury  lound  that  the  prisoner  had  been  oreviously 
convicted  of  felony.  The  prisoner's  counsel  then  moved  in  arrest  . 
of  judgment,  contending  that  the  plea  of  the  prisoner  having  been 
taken  contrary  to  the  provisions  of  the  late  act  (14  &  15  Vict, 
c.  19,  &  9),  was  void,  and  that  all  the  subsequent  proceedings 
were  a  nullity,  and  that  no  judgment  could  be  given  on  a  verdict 
80  found.  The  court  overruled  the  objection,  and  sentenced  the 
prisoner  to  be  transported  for  seven  years.  The  execution  of  the 
judgment  was  respited,  and  the  convict  is  now  in  prison.  .The 
question  for  the  Court  of  Criminal  Appeal  is,  whether  tnat  sentence, 
under  the  circumstances  stated,  was  legal,  or  whether  any  judg- 
ment could  be  passed  on  the  verdict  so  given  ? 

Milfoardy  for  the  prosecution,  referred  to  R.  v.  Key,  suprct. 
Lord  Campbell,  C.  J. — There  is  no  doubt  upon  this  point. 
The  new  statute,  .14  &  15  Vict,  c  19,  s.  9,  shows  what  is  the 
proper  course  of  proceeding.  Unquestionably  the  course  is  to 
arraign  the  prisoner,  in  the  first  instance,  upon  the  whole 
indictment ;  but,  upon  his  pleading  not  guilty,  to  read  to  the  jury 
only  that  part  which  contains  the  principal  charge ;  and,  unless 
evidence  of  character  should  be  given  upon  the  part  of  the 
prisoner,  after  his  conviction  of  that  offence  to  read  to  the  jury, 
and  without  reswearing  them,  to  charge  them  to  inquire  into  the 

(a)  See  anfe,  p.  369. 
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Reo.        second  part  of  the  indictment  charging  the  previous  conviction. 
^'  That  is  the  opinion  of  all  the  judges. 

woktkl"         Alderson,  B. — This  matter  has  been  considered  by  the  judges 

and  we  are  aU^  I  believe^  of  opinion  that  the  practice  is  not  sub- 

^^^^'       stantially  altered  by  the  new  act. 

Convictions  affirmed  in  both  cases. 


COUET  OF  CRIMINAL  APPEAL. 

November  22,  1851. 

(Before  Lord  Campbell,  C.  J.,  Maule,  J.,  Platt,  B., 

Talfoubd,  J.,  and  Martin,  B.) 

Reg.  v.  JoHNSoir  and  Weight,  (a) 

Larceny — Fraud — Possession  or  custody, 

A,  and  B,,  by  fravud^  induced  C.  to  handover  to  B,  a  cheque  for  A2L^for 
the  purpose  of  getting  it  cashed  at  a  bankers.  C,  at  B.^s  request,  ^ 
accompanied  him  to  the  bank,  and  directed  the  clerk  how  to  cash  it ; 
but  B.  handed  the  cheque  to  the  clerk,  and  received  from  him  four 
10/.  notes  and  two  sovereigns,  toith  which  he  shortly  afterwards  made 
off.  A,  had  remained  behind  wUhforty^two  sovereigns,  which  were  to 
be  given  to  Con  his  return  from  the  bank  ;  and  the  jury  found  that  C 
did  not  intend  to  part  with  his  property  in  the  cheque  and  change  untU 
£  returned  from  the  bank,  and  he  ( C)  had  received  from  A.  the 
forty-two  sovereigns. 

Held,  that  A.  and  B.  were  both  guilty  of  stealing  the  notes  and  gold, 
inasmuch  oa  B.  was  entrusted  with  the  bare  custody  of  them  only,  the 
possession  stiU  remaining  in  C. 

AT  the  General  Quarter  Sessions  of  the  Peace,  held  in  and  for 
the  liberty  of  Peterborough  on  the  3rd  day  of  July,  1851, 
Thomas  Johnson  and  Charles  Wright  were  indicted  for  stealing  a 
banker's  cheque  for  the  payment  of  4221 ;  four  bank  notes  for  3ie 
payment  of  10/.  each;  and  forty-four  sovereigns,  the  property  of 
John  Salman :  and  a  verdict  of  guilty  was  recorded  against  them, 
subject  to  the  opinion  of  the  Court  of  Criminal  Appeal  on  the 
following  case : — 

(a)  Reported  bj  A  Bittleston,  Esq.,  Barrister-at-Law. 
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The  prosecutor  was  seated  at  his  shop  door^  at  Peterborough^  on         *• 
the  28th  of  June  last,  being  market  day ;  the  prisoners  placed    ^wmohx*** 

themselves  near  him,  and  began  a  conversation  about  the  sale  of       

some  beasts  and  a  pony ;  they  disagreed  as  to  the  price,  Johnson  ^^^^- 
asking  42/.,  and  Wriffht  offering  40/.,  when  the  prosecutor  said  xaroeny— 
'* split  the  difference;  Johnson  then  said  Wright  should  have  Frauds 
them  were  it  not  that  his  (Johnson's)  father  would  be  angry,  as  ^ow^^w*- 
Wright  had  bought  two  cows  over  ms  head ;  Wright  offered  to 
give  up  the  cows ;  the  prosecutor  again  interposei^  aud  the  pri- 
soners appeared  to  conclude  a  bargain  that  Wright  should  give 
Johnson  42/.  for  the  beasts  and  pony,  and  that  a  half-sovereign 
should  be  returned,  provided  the  prosecutor  would  take  the  money 
from  Wright  and  pay  it  to  Johnson,  as  if  he  (the  prosecutor)  was 
the  buyer,  and  so  that  Johnson's  father  might  oelieve  him  to  be  the 
real  purchaser.  The  prosecutor  consented  to  act  as  a  '^  go-between." 
The  parties  then  entered  his  shop,  and  Wright  counted  out  forty- 
two  sovereigns,  forty  of  which  were  passed  through  the  prose- 
cutor's hanos  to  Johnson,  and  the  other  two  laid  upon  the  counter, 
Johnson  laid  down  the  forty  sovereigns  upon  the  counter  also,  with 
the  explanation  that  his  father,  '^who  was  an  austere  man," 
would  not  be  satisfied  without  a  cheque  upon  a  banker,  and 
requested  the  prosecutor  to  draw  one  accordingly.  The  prosecu- 
tor went  round  to  his  desk,  leaving  the  prisoners  with  the  sove- 
reigns, drew  the  cheque  payable  to  Thomas  Johnson,  or  bearer,  '^' 
for  4t2L,  returned  and  dehvered  it  to  Johnson.  At  this  time  he 
lost  all  thought  of  the  money,  and  when  he  returned  from  his 
desk  the  sovereigns  had  disappeared.  Johnson  said  the  prosecutor 
must  go  with  him  to  the  bank  to  draw  the  money.  The  prosecutor 
consented,  and  Wright  was  to  remain  in  the  shop  until  they 
returned  ^^  to  finish  the  transaction."  The  prosecutor  and  Johnson 
left  Wright  alone  at  the  shop-door  and  went  to  the  bank  together, 
when  the  cheque  was  cashed,  by  desire  of  the  prosecutor,  in  four 
notes  of  10/.  each  and  two  sovereigns.  Johnson  took  the  money 
and  came  out  of  the  bank,  the  prosecutor  stopping  for  a  minute  or 
two  to  give  some  directions  about  his  pass-book.  Instead  of 
returning  at  once  to  Wright  (at  the  prosecutor's  shop),  Johnson 
requested  the  prosecutor  to  accompany  him  to  an  inn,  where  he 
said  his  father  was  to  satisfy  him  as  to  the  business.  They  went 
into  the  inn-yard  together,  where  Johnson  called  for  his  pony,  at 
the  same  time  slipping  a  Imlf-sovereign  into  the  prosecutor's  hand, 
saying,  '*  I  will  go  and  turn  out  thel>easts,"  when  he  made  off  by 
the  hoLck  entrance  of  the  inn-yard,  leaving  the  prosecutor  with  the 
half-sovereign  and  the  pony,  which  the  ostler  delivered  to  him 
instead  of  returning  with  him  to  the  shop  (where  Wright  was  to 
remain)  to  finish  the  transaction,  as  the  prosecutor  all  along 
expected  was  to  be  done,  and  the  forty-two  sovereigns  handed 
over  to  hioL  The  prosecutor  then,  for  the  first  time,  suspected  he 
had  been  cheated.  He  made  haste  home  with  the  pony,  and  found 
that  Wright  had  fled  and  the  forty-two  sovereigns  also,  nobody 
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but  prosecutor's  daughter  having  been  in  the  shop.  The  pony, 
with  the  bridle  and  saddle^  were  not  worth  more  than  fifty  shillings. 
The  prisoner,  Johnson,  was  well  dressed,  like  a  farmer,  and  Wright 
like  a  jobber ;  and  the  prosecutor  swore  that  he  believed  them  to 
be  respectable  men,  and  engaged  in  a  bond  fide  transaction,  and 
that  he  assisted  in  it  purely  out  of  good  nature,  and  was  not  to 
receive  one  penny  for  what  he  did.  He  also  stated  that  he  should 
have  allowed  Johnson  to  go  to  the  bank  alone  with  the  cheque,  he 
remaining  with  Wright  and  the  soverei^s  in  the  shop,  had  not 
Johnson  requested  him  to  go  to  the  bank  with  him.  The  prose- 
cutor expressly  stated  in  his  evidence  that  he  expected  Jonnson 
was  to  come  back  with  him  to  Wright,  and  that  he  was  to  have 
the  forty-two  sovereigns  from  Wright.  That  he  did  not  expect 
Wright  would  "  cutaway,"  and  did  not  consider  Johnson  at  liberty 
to  go  off  with  the  money  before  he  (the  prosecutor)  had  the 
sovereigns  in  exchange.  It  was  proved  that,  during  the  same 
morning,  the  prisoners  attempted  to  engage  another  party  in  a 
similar  transaction,  and  evidence  was  given  to  show  that  the  prisoners 
were  acting  in  concert,  and  were  apprehended  in  a  gig  together 
the  same  evening,  about  twenty  miles  from  Peterborough,  Wright 
having  forty-five  sovereigns  upon  him. 

The  prisoners'  counsel  contended  that  these  facts  would  not 
justify  a  conviction  for  larceny.  The  chairman,  therefore,  put  the 
following  questions  to  the  jury : 

1st.  Did  the  prisoners  throughout  intend  to  get  the  property  of 
the  prosecutor  into  their  possession  by  fraud  and  apply  it  to  their 
own  use  ? 

2nd.  Did  the  prosecutor  intend  to  part  with  his  property  in  the 
cheque  and  change  until  Johnson  returned  with  them,  and  the 
prosecutor  received  the  forty-two  sovereigns. 

%3rd.  If  they  should  find  that  when  the  prosecutor  gave  Johnson 
the  cheque  he  parted  with  the  property  in  it,  ana  the  money 
obtained  for  it  at  the  bank,  whose  property  was  the  forty-two 
sovereigns  left  upon  the  counter  ? 

And  he  directed  that  if  they  found  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative,  that  the  prisoners  were  in 
law  guilty  of  larceny  of  the  cheque  and  change ;  and  further,  that 
if  they  found  the  first  two  questions  in  the  affirmative,  and  found 
also  that  the  forty-two  sovereigns  left  on  the  counter  became  the 
property  of  the  prosecutor  when  the  cheque  was  delivered  to 
Johnson  or  cashed  at  the  bank,  and  were  taken  away  by  Wright, 
they  were  guilty  of  a  larceny  of  those  forty-two  sovereigns.  The 
jury  found  an  original  intent  to  defraud,  followed  by  a  general 
verdict  of  guilty,  when  the  prisoner's  counsel  applied  for  a  case 
for  the  opinion  of  the  Court  of  Criminal  Appeal,  and  thereupon 
the  chairman  requested  the  jury  to  give  distinct  answers  to  the 
several  questions  before  stated,  and  they  answered  the  first  question 
in  the  affirmative,  and  the  second  in  the  negative,  and  no  reply  to  the 
third  question  was  thereupon  asked  for.  If,  upon  the  facts  stated 
and  findings  by  the  jury,  the  prisoners  are  guilty  of  larceny,  the 
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verdict  is  to  stand.     The  prisoners  were  liberated  upon  giving  bail        Reo 
to  appear  and  receive  judficment.  .       ^' 

'  *  i^      o  Johnson  and 

Wright. 


November  15.  iggi^ 

Blissy  for  the  prisoners. — Ist.  There  is  no  question  reserved  as     Larceny-^ 
to  the  forty-two  sovereigns  left  in  the  possession  of  Wright,  and,      Fraud--- 
in  fact,  they  never  were  the  prosecutor's.     They  were  the  money     ^ouestion, 
of  Wright   handed  to  the  protecutor  to  pay  over  to  Johnson. 
[Lord  Campbell,  C.  J. — At  all  events  they  are  not  convicted 
of  stealing  the  sovereigns.]     2ndly,  then  there  was  no  larceny 
either  of  the  cheque  or  the  proceeds  of  the  cheque.     The  cheque 
was  always  used  precisely  as  the  prosecutor  wished ;  and  further, 
the  prosecutor  parted  with  the  property  therein  to  the  prisoner 
Johnson.     Then,  as  to  the  notes  and  gold,  they  never  were  the 
prosecutor's  at  all.     They  belonged  to  the  banker  until  they  were 
paid  to  Johnson  in  the  ordinary  course  of  business,  as  the  person 
who  presented  the  cheque.     If  a  prosecutor  is  induced  by  fraud 
to  part  with  the  possession  of  money  or  goods,  it  is  larceny ;  but  if 
he  parts  with  the  property,  the  offence  is  obtaining  money  by  false 
pretencet*.     [Lord   Campbell,  C.  J. — May  not  the  possession 
of  the  prisoner  be  constructively  that  of  the  prosecutor?     They 
jointly  present  the  cheque.]     Yes ;  but  the  notes  never  reached 
the  hands  of  the  prosecutor,  and  the  possession  of  the  prisoner 
could  not  be  the  possession  of  the  prosecutor,  unless  the  notes  had    ^^^^^  • 
antecedently  reached  the  hands  of  the  prosecutor.     The  receipt 
by  the  prisoner,  assuming  it  to  be  on  account  of  the  prosecutor, 
might  under  some  circumstances  be  embezzlement,  but  could  not  be 
larceny.  In Bazelet/s case {2  he€LchySS5 ;  2  East,  P.  C.  571)abanker's 
clerk  was  indicted  for  stealing  a  bank-note  paid  to  him  over  the 
counter.     He  was  authorized  to  receive  notes  and  money  at  the 
counter,  but  instead  of  putting  the  note  in  question  into  the  proper 
drawer,  he  converted  it  to  his  own  use.  Yet  he  was  held  not  guilty 
of  larcenv,  the  judges,  after  much  consideration,  agreeing  that  it 
was  not  felony,  inasmuch  as  the  note  was  never  in  the  possession 
of  the  bankers,  distinct  from  the  possession  of  the  prisoner,  but 
that  it  would  have  been  otherwise  if  the  prisoner  had  deposited  it 
in  the  drawer  and  had  taken  it  afterwards.     So  in  Waiters  case 
(1  Leach,  28  ;  2  East,  P.  C.  570),  a  cashier  of  the  Bank  of  Eng- 
land, to  whom  East  India  bonds  were  delivered,  was  held  not  guilty 
of  larceny  in  selling  them  for  his  own  use  before  they  had  been 
deposited  in  their  proper  place;  and  Buirs  case  (2  Leach,  841; 
2  East,  P.  C.  572)  proceeded  upon  the  same  principle.     The  pri- 
soner had  received  money  from  his  master's  customer,  but,  as  he 
had  not  put  it  into  the  till,  it  had  never  been  in  the  possession  of 
the  master  as  against  the  prisoner,  and  the  prisoner's  conversion  of 
it  was  not  felony.     It  was  in  consequence  of  these  decisions  that 
the  statute  of  embezzlement  was  passed,  and  they  show  that,  even 
in  the  case  of  master  and  servant,  the  possession  of  the  servant  is 
not  that  of  the  master,  unless  the  property  has  first  come  into  the 


376 


CRIMINAL  LAW  CASES. 


WWGHT. 


1851. 

Larceny — 

Fraud— 

Pottesiion, 


J^rgnment. 


Rao.  master's  hands,  or  been  deposited  in  its  proper  place  for  the 
master,  or,  according  to  il.  v.  Watts  (4  Cox  Crim.  Cas.  336), 
has  reached  its  final  destination.  In  R.  v.  Watts  the  clerk 
of  an  insurance  company  was  convicted  of  stealing  a  cheque. 
The  cheque  was  one  which  had  been  paid  by  the  company's  bankers 
and  returned,  and  it  being  part  of  the  prisoner's  duty  to  receive 
and  preserve  the  paid  cheques  for  the  use  of  the  company,  he  had 
received  the  cheque  in  question  and  abstracted  it.  He  was  held 
guilty  of  larceny,  because  the  cheque  had  reached  its  ultimate 
destination  when  it  came  into  his  keeping,  and  as  that  keeping  was 
for  the  company,  the  prisoner's  possession  was  their  possession. 

Mellor,  in  support  of  the  conviction. — The  original  fraud  affected 
the  whole  transaction,  and  the  prosecutor,  therefore,  in  law  never 
parted  either  with  the  property  or  the  possession  of  the  cheque. 
fLoBD  Campbell,  C.  J. — The  cheque  was  used  precisely  as  he 
mtended.]  But  that  intention  was  procured  by  fraud,  and  the 
taking  of  it,  therefore,  was  invito  domino.  [Maule,  J.— Would 
not  that  do  away  with  the  distinction  between  larceny  and  false 
pretences  ?]  The  offence  certainly  is  that  of  obtaining  money  by 
false  pretences,  where  the  prosecutor  intends  absolutely  to  part 
with  the  property ;  but  if  he  is  induced  by  fraud  to  give  up  pos- 
session only,  then  the  offence  is  larceny.  In  the  present  case  it  ie 
submitted,  first,  that  the  larceny  was  complete  when  the  cheque 
was  obtained  by  fraud  with  intent  to  appropriate  it ;  but,  secondly, 
that,  at  all  events,  when  the  notes  and  gold  were  delivered  over  to 
Johnson  by  the  banker,  they  were  sufiSciently  in  the  possession  of 
the  prosecutor  to  make  the  subsequent  appropriation  of  them 
larceny.  In  2  Russ.  on  Crimes  (p.  23),  it  is  said^  ^'  It  has  been  sug^ 
gested  as  worthy  of  consideration  whether  the  distinction  concerning 
the  legal  possession  remaining  in  the  owner  after  a  delivery  in  fact 
to  another,  does  not  extend  to  all  cases  where  the  thing  so  delivered 
for  a  special  purpose  is  intended  to  remain  in  the  presence  of  the 
owner.  And  it  is  well  advanced  in  support  of  the  observation  that 
in  cases  of  this  kind  the  owner  cannot  oe  said  to  give  any  credit 
to  or  repose  confidence  in  the  party  in  whose  hands  it  is  so  in  fact 
placed,  and  that  the  thing  being  intended  to  be  returned  to  the 
owner  again,  and  resumable  by  him  at  any  moment,  his  dominion 
over  it  is  as  perfect  as  before ;  and  .the  person  to  whom  it  is  so 
delivered  has,  at  most,  no  more  than  a  bare  limited  use  or  charge, 
and  not  the  legal  possession  of  it :  (2  East,  P.  C.  683.)  And, 
though  the  case  of  a  person  going  into  a  shop,  under  a  pretence 
of  buying  goods,  and  upon  dteir  being  delivered  to  him  to  look 
at,  running  away  with  them ;  and  also  that  of  a  person  going  to 
a  market,  and  obtaining  a  horse  for  the  purpose  of  trving  its 
paces,  and  then  riding  away  with  it,  have  been  considered  as 
felonies,  on  the  ground  of  a  preconcerted  design  to  steal  the 
chattels  (1  Hawk.  P.  C.  c.  33,  ss.  14,  15  ;  Kel.  82 ;  2  East,  P.  C. 
677),  yet  thev  appear  also  to  be  sustainable  on  the  ground 
that  the  legal  possession  of  such  chattels  still  remained  in  the 
owner  of  the  goods,  notwithstanding  the  delivery,  he  contintdng 
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present:''  {Chisser's  case,  T.  Baym.  275,  276;  2  East,  P.  C.  683^        Beo. 
684.)   Here  the  prisoner  had  the  bare  custody ;  they  were  just  as  .      ^' 
much  in  the  possession  of  the  prosecutor  as  if  they  had  been    ^^^^if* 

handed  to  him.   The  prisoner  never  had  any  independent  possession        

of  them,  for  it  was  the  prosecutor  who,  at  the  banker's,  claimed        ^^^^' 
the  right  over  them,  and  directed  how  they  should  be  cashed.     Zorceny— 
The  cases  cited  are  inapplicable ;  they  are  cases  in  which  money     Fraud-^ 
was  lawfully  received  oy  servants  for  their  masters ;  and  it  was    -P^****"*^ 
held  that  the  masters  had  no  possession  as  against  the  servants, — 
no  independent  possession.     Spear's  case  (2  Leach,  825 ;  2  East, 
P.  C.  568)  and  Abrahafs  (2  Leach,  824 ;  2  East,  P.  C.  569),  are 
two  cases  in  which  the  possession  of  the  servant  was  held  to  be 
that  of  the  master.    In  the  former,  a  comfactor,  having  purchased 
a  cargo  of  oats  on  board  a  ship,  sent  his  servant  with  his  barge 
to  receive  part  of  the  oats  in  loose  bulk ;  and  the  servant  ordered 
some  to  be  put  into  sacks,  which  he  afterwards  converted  to  his 
own  use.      It  was  held  larceny,  and  a  taking  from  the  actual 
possession  of  the  owner  '^  as  much  as  if  the  oats  had  been  in  his 
pranary.''    In  the  present  case,  according  to  the  arrangement 
between  the  prosecutor  and  the  prisoner,  tne  latter  was  to  have 
the  custody  only  of  the  notes  until  they  returned  to  the  shop, 
where  the  transaction  was  to  be  completed.      In  R  v.  fVakh 
(4  Taunt.  258 ;  2  Leach,  1054 ;  1  Russ.  &  Ev.  215)  the  authorities 
on  this  subject  were  much  considered;  but  the  case  itself  is  not  in 

point.       ^  ^  Argnmeiit 

Bliss,  in  reply. — If  the  prosecutor  parted  with  the  property  in 
the  cheque,  tne  fraud  makes  no  difference.  The  distinction 
appears  clearly  from  the  two  cases  of  R.  v.  Rcbson  (Russ  &  Ry. 
413),  and  R.  v.  Nicholson  (2  Leach,  610 ;  2  East,  P.  C.  669.)  In 
the  former,  the  prosecutor  was  drawn  in  to  deposit  in  the 
hands  of  one  of  the  prisoners  twenty  guinea  notes  on  a 
pretended  bet,  and  the  jury  having  founa  that  there  was  a 
plan  between  the  prisoners  to  keep  the  deposited  notes, 
the  judges  held  the  prisoners  properly  convicted  of  larceny, 
because,  at  the  time  of  the  taking,  the  prosecutor  parted  with 
the  possession  only ;  but  in  the  latter,  where  also  the  prosecutor 
was  mveiffled  into  bettins  with  sharpers,  who  allowed  him  to  win 
at  first,  the  contrary  condusion  was  arrived  at,  because  not  the 
possession  only,  but  the  property  in  the  money,  was  parted  with 
by  the  prosecutor,  under  the  idea  that  it  had  been  fairly  won. 
[Talfoubd,  J. — In  this  case  the  finding  of  the  jury  is  against 
you.]  As  to  the  cheque,  the  finding  is  repugnant  to  the  facts 
stated.  [Maule,  J. — Why  may  they  not  have  agreed  that  the 
cheque  should  continue  to  be  the  prosecutor's,  until  the  forty-two 
sovereigns  were  paid  over  to  him  ?  If  so,  then  the  delivery  was 
conditional  only ;  and  suppose  that  the  prisoner  took  it  with  the 
intention  of  converting  it  absolutely  to  his  own  use,  without  per- 
forming the  condition,  would  not  that  be  larceny?]  The  fiicts 
will  not  bear  out  that  supposition.  Then,  as  to  the  notes,  the 
question  is,  whether  the  prosecutor  had  any  possession  inde- 
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Bto.  pendent  of  the  prisoner — not  whether  the  prisoner  had  any  pos- 
session independent  of  the  prosecutor.  [Lord  Campbell,  C.  J. — 
Can  it  make  any  difference  whether  the  prosecutor  receives  the 
notes,  and  hands  them  over  to  the  prisoner,  or  whether  the  notes 
are  handed  to  the  prisoner  in  the  presence  of  the  prosecutor?]  It 
was  never  intended  that  the  prosecutor  should  have  the  notes  at 
all.  [Maule,  J. — The  jury  have  so  found.]  They  have  found 
the  intent  of  the  prosecutor;  but  that  will  not  determine  the 
question.  The  court  is  to  look  at  the  facts  stated  in  the  case,  as 
they  would  look  at  a  special  verdict :  {R.  v.  TiUeyy  2  Leach,  662.) 
[Maule,  J. — The  judges  formerly  exercised  a  very  different 
jurisdiction  in  these  matters,  from  that  which  belongs  to  this 
court.]     If,  however,  the  court  can  see  that,  in  point  of  law,  the 

froperty  had  passed,  that  is  sufficient  to  reverse  this  conviction, 
n  R,  V.  Spears^  the  decision  went  upon  the  ground  that  the 
prosecutor  had  an  independent  possession ;  and  in  R,  v.  H'aUhy  the 
general  doctrine,  that  the  fraud  or  contrivance  of  the  prisoner  is 
immaterial  upon  the  question  as  to  the  transfer  of  property  is 
upheld.  Cur.  adv.  vulL 

Judgment.  LoRD  Campbell,  C  J.,  now  delivered  the  judgment  of  the 

court. — We  are  of  opinion  that  the  conviction  is  right  as  to  the 
bank  notes,  and  two  sovereigns  given  in  exchange  for  the  cheque. 
It  appears  that  the  cheque  was  the  property  of  the  prosecutor,  and 
the  jury  found  that  the  prisoners,  throughout,  intended  to  get  the 
property  of  the  prosecutor  into  their  possession  by  fraud,  and  to 
apply  it  to  their  own  use ;  and  that  the  prosecutor  did  not  intend 
to  part  with  his  property  in  the  cheque  and  change  till  Johnson 
returned  to  his  shop,  and  he  received  the  forty-two  sovereigns. 
The  cheque  then  being  the  property  of  the  prosecutor,  he  accom- 
panied Johnson  to  the  banker's,  where  it  was  to  be  cashed ;  and 
then,  it  is  expressly  found  in  the  case,  that  the  two  being  together 
at  the  banker's,  the  cheque  was  cashed  by  the  desire  of  the  prose^ 
cutor^  in  four  10/.  notes  and  two  sovereigns.  These  words  in  the 
case  are  extremely  material,  because  they  show  that  the  prosecutor 
continued  to  exercise  control  over  the  transaction,  as  proprietor  of 
the  cheque ;  and  it  was  upon  his  direction  that  the  banker  paid 
the  four  notes  and  two  sovereigns.  These  were  handed  over  to 
Johnson;  and  we  must  take  it  that  they  were  so  handed  over 
with  the  permission  and  by  the  order  of  the  prosecutor,  jand  that 
Johnson  was  entrusted  to  hold  them,  and  merely  to  hold  them  for 
the  prosecutor.  He  had  the  custody  only,  and  not  the  possession, 
which  remained  in  the  prosecutor.  Both  the  propertv  and  the 
possession  remained  in  the  prosecutor,  and  Johnson  received  them 
with  the  intention  to  steal ;  and  he  afterwards  actually  did  steal 
them,  for  he  took  them  invito  domino.  The  authorities  m  2  b^ast, 
P.  C,  are  expressly  in  point,  and  the  conviction  must  be  affirmed. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  22,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Platt,  B., 

Talfourd,  J.,  and  Mabtin,  B.) 

Reg.  v.  Vann.  (a) 

Nuisance — Neglect  of  parent  to  bury  his  child — Ability — Offer  by 

guardians  of  money  by  way  of  loan. 

Upon  an  indictment  for  nuisance^  charging  the  defendant  with  refusing 
and  neglecting  to  bury  the  body  of  his  chUdy  it  was  proved  that  the 
defendant  was  a  pauper,  but  that  the  guardians,  acting  under  the 
orders  of  the  Poor  Law  Board,  had  offered  him  money  for  the 
purpose  of  enabling  him  to  bury  his  child,  upon  his  signing  an  under- 
taking  to  repay  it  on  demand. 

Held,  that  he  was  not  bound  to  accept  that  offer ;  and  could  not  be 
convicted  of  a  nuisance, 

THE  defendant  was  tried  before  J.  Hildyard,  Esq.,  Recorder 
of  Leicester,  at  the  Michaelmas  Sessions  for  the  borough, 
for  a  nuisance  in  having  refused  and  neglected  to  bury  the  body 
of  his  deceased  child,  whereby  and  by  reason  of  the  decomposition 
thereof,  various  noisome  stenches  arose,  and  the  air  was  thereby 
greatly  infected  and  rendered  unwholesome,  to  the  great  damage 
and  common  nuisance  of  the  Queen's  subjects.  The  defendant, 
at  the  time  of  the  decease  of  his  child,  on  the  1 7th  of  August, 
was  a  pauper,  who  had  been  receiving  relief  from  the  parish  of 
St.  Margaret,  in  the  Leicester  Union,  and,  soon  after  the  child's 
death,  he  applied  to  the  relieving  officer  of  that  parish  for 
assistance  to  bury  the  child.  It  appeared  in  evidence  that  the 
order  of  the  Poor  Law  Commissioners,  under  the  provisions  of  the 
statute  of  the  4  &  5  Will.  4,  c.  76,  s.  58,  had  been  issued  to 
the  guardians  of  the  Leicester  Union,  which  provided  that,  in 
certam  cases,  relief  might,  if  the  guardians  thought  fit,  be  given 
by  way  of  loan,  and  that  one  of  such  cases  was,  ^*  where  the 
pauper  should  receive  relief  for  the  purpose  of  defraying  the 
expenses,  either  wholly  or  in  part,  of  the  burial  of  any  of  his 
familv.*^  It  further  appeared  in  evidence  that  the  guardians  had 
laid  down  a  rule  (which  was  printed  and  circulated  in  the  union), 
'^  That  the  head  of  the  family  or  person  applying  for  the  assistance 
of  the  parish  in  burying  any  poor  person,  must  sign  an  under- 

(a)  Keported  bj  A.  Bittlbstosv,  Esq.,  Bairister-at-Law. 
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Bko.        taking  to   repay  the  expenses   incurred,   in   case   the  guardians 
^'  shall  deem  him  or  her  able  to  do  so/'    It  fiirther  appeared  that,  at 

_^*       the  time  the  defendant  applied  to  the  relieving  officer  for  assistance 
1851.        to  bury  his  child,  he  was  required,  in   conformity  to  the  rule 
■; —        laid  down  by  the  guardians,  to  sign  a  document  to  the  following 
n^SdT^    effect : — "  i,  W.  v.,  the  undersigned,  do  hereby  agree  on  demand 
parent  to  bury  to  repay  the  guaxdiaus  of  the  poor  of  the  Leicester  Union  the  sum 
chUd,       Qf  7^^^  advanced  to  me  by  way  of  loan,  in  payment  for  coffin  and 
ground    for    my  child."      The   defendant  refused  to    si^  this 
document,  and  the  relieving  officer  refused  to  render  him  any 
assistance  in  the  burial  of  the  child.      It  was  proved  that  the 
defendant  removed  the   body  of  the  child  from  his  house  to  a 
yard  in  the  neighbourhood,  and  that  the  stench  arising  from  it 
amounted  to  a  nuisance.      The   jury   were  directed  that    the 
defendant  was  bound  to  provide  for  the  burial  of  his  deceased 
child,  if  he  could  in  any  lawful  way  procure  the  means  of  so 
doing ;  and  that  as  the  guardians  were  entitled,  under  the  order 
of  the  Poor  Law  Commissioners,  to  give  relief  for  the  puiposes 
of  burial  by  way  of  loan,  and  as  the  defendant  had  been  offered 
such  relief  in  that  manner,  he  was  bound  to  receive  it,  and  that, 
consequently,  he  was  not  excused  from  his  liability  to  provide  for 
the  interment  of  his  deceased  child,  and  was  liable  to  be  convicted 
on  the  indictment  for  nuisance.      The  jury  found  a  verdict  of 
guilty,  and  the  Recorder  reserved  a  case  for  the  consideration  of 
this  court. 
Argnment  O^Brien^  for  the  prosecution. — [Platt,  B. — What  public  duty 

18  there  to  incur  a  debt  ?]  The  public  duty  was  to  provide  for  the 
burial  of  the  child.  [Lord  Campbell,  C.  J. — If  the  defendant 
had  the  means.]  Certainly;  but  he  had  the  means  when  the 
guardians  offered  him  the  money.  [Lord  Campbell,  C.  J. — 
Would  he  be  bound  to  accept  the  offer  of  a  Jew  to  lend  him  money 
at  50  per  cent,  interest?]*  No;  the  means  must  be  legal  and 
reasonaole.  [Alderson,  B. — You  would  have  had  a  better  case 
against  the  guardians.]  The  duty  of  providing  burial  is  as  impera- 
tive as  that  of  providing  sustenance,  and  if  bread  was  offered  upon 
reasonable  terms  to  the  parent  of  starving  children,  and  he  refused 
it,  would  he  not  be  responsible  for  their  death  ?  By  incurring  a 
debt  he  only  makes  himself  poorer,  and  if  another  person  in  his 
absence  had  buried  the  child  for  him,  he  would  have  incurred  a 
debt  to  that  person:  {Ambrose  v.  Kerrison,  20  L.  J.  135,  C P.)(*) 
[Lord  Campbell,  C.  J. — Then  has  he  committed  a  crime,  though 
he  has  no  means  of  doing  the  act  ?  According  to  that  argument, 
if  he  had  not  a  farthing  he  would  be  bound  to  do  it,  and  indictable 
for  not  doing  it.  He  certainly  was  not  bound  to  steal  for  the 
purpose — was  he  bound  to  beg,  or  to  borrow  ?     Talfourd,  J. — 

(&)  The  marginal  note  of  thai  case  is  as  foUows:  '^When  a  wife  dies,  her  hmband  is 
boimd  to  provide  her  with  a  foneral  at  a  reasonable  expense;  and  if  he  does  not  do  so, 
anj  person  who  voluntarily  employs  an  nndertaker,  and  pays  him  for  performing  such 
a  faneral,  is  entitled  to  recover  the  sum  so  expended  from  the  husband  in  an  action  for 
money  paid." 
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The  loan  is  only  offered  on  the  terms  that  It  should  be  payable  on       b«k 
demand.  Mabtin,  B.^  referred  to  a  case  tried  at  Gloucester^  where       ^* 

a  woman  was  convicted  of  the  manslaughter  of  her  child,  she        * 

having  neglected  to  apply  to  the  relieving  officer  for  relief,  and        I85i. 
the  reason  which  she  gave  for  that  neglect  being  that  she  was        •; — 
afraid  the  parish  officers  would  take  proceedings  against  her  hus-    se^lT^ 
band  to  compel  him  to  maintain  her  and  her  child.]    The  question  pama  to  imry 
is  certainly  one  of  ability  to  do  the  act,  but  he  had  the  ability       <^^ 
when  the  means  of  doing  it  were  placed  in  his  hands  upon  reason- 
able terms,  and  the  terms  here  offered  were  those  sanctioned  by 
the  Poor  Law  Board.     FLord  Campbell,  C.  J. — The  jury  were 
told  that  there  was  conclusive  evidence  of  ability.     The  question 
was  not  left  to  them.]     If  the  condition  imposed  was  lawful,  and 
one  which  he  ought  to  have  accepted,  then  he  had  the  means. 

No  counsel  appeared  for  theprisoner. 

Lord  Campbell,  C*  J. — Upon  the  question  left  to  uei,  I  think  judgment 
the  conviction  wrong.  The  direction  of  the  Recorder  cannot  be 
supported.  He  tola  the  jury  that  the  defendant  was  bound  to 
provide  for  the  burial  of  his  deceased  child  if  he  could  in  any  lawful 
way  procure  the  means  of  so  doing,  and  so  far  he  was  right ;  but 
then  ne  adds,  ''  and  that  as  the  guardians  were  entitied  under  the 
order  of  the  Poor  Law  Commissioners  to  give  relief  for  the  pur- 
poses of  burial  by  way  of  loan,  and  as  the  defendant  had  been 
offered  such  relief  in  that  manner,  he  was  bound  to  receive  it ;  and 
that,  consequentiy,  he  was  not  excused  from  his  liability  to  provide 
for  the  interment  of  his  deceased  child,  and  was  liable  to  be  con- 
victed upon  the  indictment  for  nuisance  if  the  jury  believed  the 
facts."  That  he  lays  down  in  point  of  law.  Now  there  is  no  doubt 
that  if  a  parent  has  the  means  of  giving  his  child  christian  burial, 
he  is  bound  to  do  so,  but  he  is  not  to  be  indicted  for  a  misdemeanor 
if  he  has  not  the  means,  although  the  body  of  the  child  may  occa- 
sion a  nuisance,  for  which  the  parish  officers  would  probably  be 
liable ;  but  we  think  the  recorder  was  wrong  in  telling  the  jury 
that  tiie  defendant  was  bound  to  accept  the  offer  made  by  the 
guardians  of  a  loan  payable  on  demand,  and  that  if  he  refusea,  he 
might  be  proceeded  against  criminally  for  a  nuisance.  We  think 
that  in  point  of  law  he  was  under  no  such  obligation.  The  jury 
ought  to  have  been  asked  the  question  whether  the  defendant  was 
of  ability  to  bury  his  child,  and  ought  not  to  have  been  told  as  a 
maxim  of  law  tliat  he  rendered  himself  liable  to  be  convicted  of  a 
nuisance  by  reAising  the  offer  of  the  guardians. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

Naoember  22,  1851. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Platt,  B., 

Talfourd,  J.,  and  Martin,  B.) 

Reg.  v.  Wortley.  (a) 

EmbezzlemefU — Contract  for  service — Labourer — Stamp  Act — 

Exemption, 

A,  coiUracted  with  B,  to  manage  a  farm  for  him  as  bailiff]  receiving  a 
yearly  salary  afid  a  certain  share  of  the  clear  profits  after  all  expenses 
paid.  He  was  instrticted  to  account,  and  did  account,  at  stated  periods  ; 
but  on  one  occasion  denied  the  receipt  of  two  sums  of  money,  which 
had  been  paid  to  him  in  the  course  of  the  business  of  the  farm  : 

Held,  that  A,  was  guilty  of  embezzlement,  the  relation  of  master  and 
servant  being  created  by  the  contract ;  and  that  the  contract  was  admis^ 
sible  in  evidence  without  a  stamp,  beiiig  a  contract  for  the  hire  of  ^^  a 
labourer^''  within  the  exemption  in  the  Stamp  Act, 

THE  prisoner,  Samuel  Amos  Wortley,  was  tried  at  the  Quarter 
Sessions  for  the  county  of  Somerset,  held  at  Taunton,  on 
the  14th  day  of  October,  1851,  on  an  indictment  which  charged 
that  he,  being  a  servant  to  the  Rev.  Jos.  Butterworth  Bulmer 
Clarke,  on  the  2nd  day  of  September,  in  the  year  of  our  Lord 
1851,  and  on  the  Ist  day  of  October,  in  the  year  of  our  Lord 
1851,  did  feloniously  embezzle  two  sums  of  money,  one  of 
2821  12^.  and  the  other  of  18/.  10^.  the  property  of  his  said 
master.  It  appeared  at  the  trial  that  the  prisoner,  on  the  12th  of 
March,  1850,  entered  into  the  following  agreement  with  the  pro- 
secutor, which,  being  duly  proved,  was  tendered  in  evidence.  It 
was  unstamped : — 

"  Samuel  Wortley  engages  to  take  charge  of  the  glebe  land  of 
the  Rev.  J.  B.  Clarke,  his  wife  undertaking  the  dairy  and  poultry, 
&c.  at  155.  a  week  till  Michaelmas  1850,  and  afterwards  at  a  salary 
of  25/.  a  year,  and  a  third  of  the  clear  annual  profits,  after  all  expenses 
of  rent,  rate,  labour^  and  interest  on  capital,  &c  are  paid,  on  a  fair 
valuation,  made  from  Michaelmas  to  Michaelmas.  Three  months' 
notice  on  either  side  to  be  given,  at  the  expiration  of  which  time 
the  cottage  to  be  vacated  by  Samuel  Wortley,  who  occupies  it  as 
bailiff  in  addition  to  his  salary. — March  12,  1850. 

«  J.  B.  B.  Clarke. 

"  S.  A.  Wortley." 

(a)  Reported  by  A.  Brm.B8TON,  Esq.,  Banister-at  Law. 
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EmbetzkmetU 


labourer-^ 
Stomp, 


The  prisoner's  counsel  objected  to  its  reception  in  evidence,  on 
the  ground  that  it  required  a  stamp,  either  as  a  contract  for  a 
partnership  or  as  an  agreement,  not  within  the  exemption  in  the 
Stamp  Act.  t 

The  objection  was  overruled,  and  the  document  admitted  in 
evidence.  It  was  proved  that  the  prosecutor  *was  the  owner  of  a  ^cm^f^u^ 
farm  consisting  of  certain  glebe  lands,  and  that  on  the  12th  of  Hire  of 
March,  1850,  the  prisoner  entered  into  the  management  of  them 
on  the  terms  of  the  said  agreement,  and  that  he  continued  to 
manage  them  on  the  same  terms  up  to  the  4th  of  October,  1851, 
when  he  absconded.  He  had  been  instructed  to  account  for  all 
sums  received,  and  did  so  account,  at  certain  stated  periods,  with 
the  wife  of  the  prosecutor,  except  as  hereinafter  mentioned. 
The  stock,  crops,  &c.,  on  the  farm  were  purchased  w^ith  the  money 
of  the  prosecutor,  the  prisoner  not  contributing  to  the  capital 
employed  in  carrying  on  the  business.  In  the  course  of  the 
business,  on  the  days  specified  in  the  indictment,  he  received  the 
two  several  sums  in  the  indictment  mentioned  for  a  portion  of  a 
quantity  of  wheat  which  the  prisoner  had  purchased  by  public 
auction  in  the  course  of  his  management  of  the  business  in  a 
growing  state,  and  afterwards  cut  and  thrashed,  and  which  standing 
wheat,  so  purchased  by  the  prisoner,  was  paid  for  by  a  bill  of 
exchange  drawn  by  the  auctioneer  upon,  and  accepted  by  the  son 
of  the  prosecutor  on  the  prosecutor's  behalf.  And  the  prisoner 
having,  on  his  accounting  subsequently  with  the  prosecutor,  denied  ^**^ 
the  receipt  of  such  two  sums,  applied  them  to  his  own  use. 
At  the  close  of  the  case,  it  was  objected  that  the  prisoner  did  not 
stand  in  the  relation  of  servant,  but  of  partner,  to  the  prosecutor ; 
and,  at  all  events,  that  the  prosecutor  had  no  right  to  call  on  the 
prisoner  to  account  till  Michaelmas,  1851,  when  the  respective 
shares,  rights,  and  interests  of  the  prosecutor  and  prisoner  in  the 
profits  and  property  were  to  be  ascertained,  and  that,  therefore, 
the  indictment  failed.  The  court  overruled  the  objections,  directing 
the  jury  that  the  agreement  created  the  relation  of  master  and 
servant  between  the  prisoner  and  the  prosecutor,  and  not  that  of 
ner,  and  that  the  prisoner's  denial  of  the  receipt,  although  there 
'^d  been  no  valuation  of  the  property  or  the  profits  ascertained, 

IS  sufficient  to  constitute  the  offence  charged. 

The  jury  convicted  the  prisoner. 

The  Court  respited  the  judgment,  and  remanded  the  prisoner 

the  next  sessions,  reserving  for  the  opinion  of  the  justices  of 
ither  Bench  and  of  the  Barons  of  the  Exchequer  the  two  following 
questions : — 

1st.  Whether  the  agreement  was  properly  received  in  evidence 
without  a  stamp  ? 

2nd.  Whether  the  direction  to  the  jury  that  the  a^eement 
created  the  relation  of  master  and  servant,  and  not  that  ot  partner, 
was  correct :  and  whether  the  denial  of  the  receipt  by  the  prisoner, 
under  the  circumstances,  constituted  the  crime  of  embezzlement, 
as  charged  in  the  indictment  ? 
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Bio.  No  counsel  appeared  for  the  prisoner. 

^'  Phinn  for  the  proseoution. — ^The  question  is  whether  this  instm- 

'    ment  was  admissible  without  a  stamp ;  and  it  mi^ht  be  questioned 

1851.       whether,  in  a  case  between  the  Crown  and  the  prisoner,  die  Stamp 
~T^  Acts  would  bind  the  Crown.     [Lord  Campbell,  C.  J. — ^That 
^Omtract—  point  may  be  worthy  of  some  consideration ;  but  according  to  the 
Hire  of     cases  Collected  in  Roscoe  on  Criminal  Evidence,  p.  211,  it  seems 
'"^J^    to  have  been  decided  that  though  a  foiled  instrument  which  is  not 
^'^'       stamped  may  be  received  in  evidence,  an  instrument  offered  for 
any  purpose  of  giving  it  validity  is  not  admissible  unless  it  be  duly 
stamped  according  to  the  Stamp  Laws,  (c)]     R.  v.  Gittsan  (Rusa. 
&  By.  138)  (d)  is  the  leading  authority ;  but  it  is  not  necessary  to 
enter  upon  that  question,  because  it  is  submitted  that  this  instru- 
ment was  within  the  exemption  of  the  Stamp  Act,  55  Geo.  3, 
c  184,  Sched.  ^^  Agreement,   as  "  a  memorandum  or  agreement  for 
the  hire  of  any  labourer,  artificer,  manufacturer,  or  menial  servant" 

(c)  See  Reg.  t.  Ocmperte^  9  Q.  B.8  24;  2  Cox  C.  C.  145;  where  Lord  Deomaii,  ingiving  the 
judgment  of  Uie  oonrti  said: — The  reception,  in  evidenoei  of  a  warrant  of  sttornej,  without  a 
stamp,  was  another  ground  of  application  for  a  new  trial.  This  is  a  point  of  very  great  impor- 
tance, for  few  frauds  are  committed  without  the  intervention  of  written  instruments  made 
subject  to  the  stamp  duties;  and  jet,  on  such  occasions,  thej  are  rarely  stamped.  The 
giving  such  an  instrument  as  a  security,  on  the  hoe  of  it  valid  to  an  ignorant  person's 
apprehension,  but  really  unavailable  for  want  of  a  stamp,  may,  sometimes,  be  one  of  the 
means  by  which  the  fraud  is  practised;  and  where  the  object  of  the  evidence  is  not  to 
enforce  or  set  up  the  instrument  as  a  valid  instrument,  but  merely  to  show  that  it  was 
part  of  a  scheme  of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to  the  subject  appa- 
rent upon  the  face  of  it,  there  are  many  cases  in  which  it  has  been  held  that  a  written 
instrument  requiring  a  stamp,  but  unstamped,  is  admissible.  On  the  other  hand,  if  there 
be  any  allegation  to  the  proof  of  which  an  instrument  available  in  law  is  necessary, 
or  if  it  be  tendered  as  such  instrument,  unless,  as  in  forgery,  it  be  itself  the  subject- 
matter  of  the  charge,  then  it  cannot  be  received  unstamped,  if  of  a  nature  requiring  a 
stamp.  This  distinction  is  well  known,  and  it  is  needless  to  cite  the  cases  which  establish 
it  In  the  present  case,  the  fraud  on  the  witness  Bose  was  only  the  more  complete  by 
the  instrument  given  to  him  as  a  security  being  unstamped.  As  proof  of  the  principal 
charge  it  was  immaterial  whether  stamped  or  not;  in  effect  it  was  tendered,  not  to  prove 
that  the  defendant  Gompertz  gave  the  witness  a  warrant  of  attorney,  for  which  purpose 
it  would  have  been  inadmissible,  but  to  confirm  the  witness's  general  story  by  producing 
a  paper  signed  by  the  defendant}  which,  whether  valid  or  not,  the  witness  alleged  the 
defendant  to  have  given  to  him  as  a  good  counter-security.  In  this  point  of  view,  the 
validity  of  the  instrument  was  wholly  immateriaL  On  principle,  therefore,  the  instrument 
was  receivable.  And  this  case  is  not  identical  with  the  case  of  Rex  v.  Hall  (2  Star. 
N.  P.  G.  67),  where  a  receipt  was  put  in  distinctly  as  such  to  prove  the  receipt  of  the 
money,  the  very  purpose  for  which  the  Legislature  had  made  it  inadmisuble  without  a 
stamp.  In  the  case  of  R,  v.  Welchy  tried  at  the  last  Warwick  Assizes  before  my  brother 
Coleridge,  to  prove  the  party  charged  with  embezzlement,  a  clerk,  an  unstamped  appoint- 
ment of  him  as  such,  with  a  salary  of  200/.  per  annum,  was  offered  and  rejected,  because 
the  relation  of  master  and  clerk  was  the  foundation  of  the  proceeding,  and  the  law 
expressly  provides  that  that  relation  shall  not  be  proved  to  have  been  created  by  a  written 
but  unstamped  agreement,  and  that  such  agreement  without  stamp  should  be  void  and 
not  available  to  any  purpose.  The  relation,  therefore,  of  master  and  servant  did  not  exist 
by  reason  of  the  want  of  a  stamp.  And  we  are  of  opnion  that  this  warrant  of  attorney 
was  admissible  in  the  present  case  on  both  these  grounds. 

(d)  S.  C,  2  Leach,  1007,  1  Taunt  95.  That  was  an  indictment  for  feloniously  setting 
fire  to  a  house  with  intent  to  defraud  an  insurance  company;  and  upon  the  trial  a  policy 
of  insurance  was  given  in  evidence,  whereby  the  prisoner's  goods  in  a  house  therein 
described  were  insured  against  fire.  Upon  the  policy  was  indorMd  a  memorandum,  stating 
the  removal  of  the  goods  to  another  house  therein  described;  and  in  which  the  fidony 
was  alleged  to  have  been  committed.  The  policy  was  properly  stamped;  but  not  the 
memorandum;  and  on  a  case  reserved,  six  judges  to  five  held  the  conviction  wrong, 
because  the  memorandum  being  unstamped,  had  Iraen  improperly  received  in  evidence. 
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The  two  questions  submiltecl  to  the  court  cannot  be  kept  distinct,        Reo. 
because  the  admissibility  of  the    instrument  depends  upon  the  *• 

proper  construction  of  it.     First,  then,  it  creates  a  contract  of       ^^™"T' 
service  and  not  a  contract  of  partnership.     The  stipulation  that        1851. 
the  prisoner  should  have  one  third  of  the  annual  profits  did  not   „  . — r 
make  him  a  partner;  it  is  only  a  mode  of  payment  for  his  services :  ^contraet-^ 
(Mair  v.  Glenniey  4  M.   &  S.  240.)     So  in  R.  y.  Hartley  (Russ.       Hire  of 
&  Ry.  139),  it  was  held  that  a  person  employed  as  captain  of  one  of    *>^»w— 
the  prosecutor's  coal  barges  to  carry  out  and  sell  coals,  whose  duty  ^* 

was  to  bring  back  the  money  for  which  the  coals  were  sold,  was  a 
servant  within  the  Statute  of  Embezzlement,  although  he  was 
entitled  to  two-thirds  of  the  difference  between  the  money  which 
he  received  and  the  value  of  the  coals  at  the  colliery  and  the 
duties.    Other  cases  on  the  subject  are  collected  in  Story  on  Part- 
nership, pp.  22,  74. .  [Lord  Campbell,  C.  J. — It  is  decided 
no  doubt  in  many  cases  that  the  repayment  of  labour  by  a  per- 
centage upon   the  clear  profits  does  not  constitute  partnership. 
Alderson.   B. — There   is   no  responsibility   for  losses.]      The 
servant  who  is  paid  in  this  manner  might  be  said  perhaps  to  par- 
ticipate in  the  losses,  because,  if  no  profits  are  made,  then  his 
per  centage  is  not  earned ;  but  still  if  it  is  a  mere  mode  of  pay- 
ment they  are   not  partners   inter  se;  and  that  is  the  question, 
whether  they  are  partners  irdet  se.    Dry  v.  Boswell  (1  Camp.  329) 
has  been  doubted ;  but  it  is  quite  distinguishable  from  the  present 
case,  because  there  the  question  was,  whether  there  was  a  partnership 
quoad  third  parties.     Then,  secondly,  assuming  this  to  be  a  con-  A'K**™*^*- 
tract  for  service,  it  is  a  contract  for  the  hire  either  of  a  menial 
servant  or  a  labourer.     Lord  Coke  describes  a  menial  servant  as 
one  who  lives  intra  mcmia ;  but  the  definition  was  carried  much 
further  in  NowJan  y.Ahlett  (2  Cr.  M.  &  R.  54)  where  the  plaintiff, 
who  was  a  head  gardener,  at  a  salary  of  1002.,  and  had  the  super- 
intendence of  hothouses,  a   separate  house   to  live  in,  and   the 
privilege  of  taking  apprentices,  was  nevertheless  held  a  menial 
servant,  and   only   entitled   to   a  month's   warning.       Wilson  v. 
Zulueta  (19  L.  J.  49,  Q.  B.),  is  the  last  case  upon  this  exemption ; 
and  there  the  stoker  on   board  a  steam  vessel  was  held  to  be  a 
labourer  or  artificer.     [Lord  Campbell,  C.  J. — Why  may  not 
this  prisoner  be  considered  a  labourer  ?]    He  may  be  so  considered ; 
but  there  is  also  a  case  of  Johnson  v.  Blenkinwpp^  5  Jur.  870, 
where  a  man  was  held  a  menial  servant  who  was  to  keep  gardens 
and  pleasure  grounds  in  clean  and  good  order,  to  assist  in  the  stables, 
and,  when  required,  to  assist  at  hay  and  corn  harvest,  and  to  make 
himself  generally  useful,  for  which  services  he  was  to  have  six 
shillings  a  week,  three  bolls   of  wheat,  to  set   potatoes  for   his 
family^  use,  to  have  a  cow  kept,  and  to  have  house  and  firing. 
[Lord  Campbell,  C.  J. — There,  also,  the  question  was  as  to  a 
month's  notice;   but  here  it  is  whether  he  is  a  menial  servant 
within  the  Stamp  Act.     It  may,  perhaps,  be  desirable  to  introduce 
into  some  Criminal  Amendment  Act  a  provision  that  the  Stamp 
Acts  should  not  apply  to  criminal  cases.]    Lastly,  it  is  unnecessary 
vol.  v.  2  c 
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Bko.        to  argae  that  the  denial  of  the  receipt  of  the  money  was  evidence 

''•  of  embezzlement. 

ORTLKT.         Ijoud  Campbell,  C.  J. — I  am  of  opinion  that  this  convic- 
1851.        tion  ought  to  be  sustained.     Assuming  that,  if  tins  had  been  an 
r~7^  agreement  for  a  partnership,  it  could  not  have  been   received 
^"ci^ract—  i^  evidence   without  a  stamp,  I  think  that  it  is  not  such  an 
Hire  of      agreement,  but  an  agreement  for  the  hiring  of  a  labourer  within 
^"^^^    the  meaning  of  the  exemption  in  the  Stamp  Act     There  is  no 
^^'       reason  for  confining  that  exemption  to  a  person  who  has  no 
labourers  under  him,  to  the  mere  nedger  and  ditcher;  it  may  well 
apply,  also,  to  a  person  who  labours  himself  and  also  superintends 
the  labour  of  others.   I  think,  therefore,  that  even  in  a  civil  action 
this  agreement  would  have   been  admissible.      Then  upon  the 
second  question,  whether  the  direction  of  the  chairman  that  this 
instrument  created  the  relation  of  master  and  servant  was  correct, 
I  am  of  opinion  that  it  was.     It  did  not  create  a  general  partner- 
ship between  them ;  they  were  not  partners  inter  se,  although  the 
prisoner  was  to  receive  a  share  of  the  clear  profits  by  way  of  com- 
pensation for  his  labour.     As  to  the  remaining  question,  whether 
the  denial  of  the  receipt  of  the  two  sums  constituted  evidence  of 
an  embezzlement,  there  is  an  abundance  of  cases  to  show  that  it 
does. 

Aldebson,  B. — I  think  the  prisoner  was  not  a  menial  servant ; 
but  as  amongst  menial  servants  there  is  no  distinction  of  degrees, 
why  should  we  introduce  any  distinction  between  difiTerent  dasses 
of  labourers? 

Conoictwn  cffirmed* 
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COURT  OF  CRIMINAL  APPEAL. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Platt,  B., 

Talfourd,  J.,  and  Martin,  B.) 

Nm)eml}er  22,  1851. 

Reg.  v.  Shrimpton.  (a) 

Practice — Previotis  conviction  in  reply  to  evidence  of  character. 

Upon  the  trial  of  a  prisoner  for  larceny,  one  of  the  witnesses  for  the 
prosecutiony  in  anstoer  to  questions  by  the  prisoner's  counsel,  stated 
that  he  had  known  the  prisoner  six  or  seven  years,  and  that  he  had 
borne  a  good  chara^ster  for  honesty.  Thereupon  the  prosecution 
proved  that  the  prisoner  had  been  convicted  of  larceny  ten  years  before. 

Held,  that  the  previous  conviction  was  admissible  under  6  Sf*l  Will,  4, 
c.  Ill,  and  14  ^  15  Vict.  c.  19. 

THIS  was  a  ease  reserved  by  the  Worcestershire  Sessions. 
At  the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Worcester,  held  on  the  13th  day  of  October,  1851, 
James  Shrimpton  was  indicted  for  felony.  The  indictment  con- 
tained a  statement  of  the  previous  conviction  of  the  prisoner  for 
felony  in  the  year  1838.  In  the  course  of  the  trial,  John  Roberts 
was  examined  as  a  witness  for  the  prosecution.  On  cross-exami- 
nation by  the  counsel  for  the  prisoner,  John  Roberts  stated  that 
he  had  known  the  prisoner  for  six  or  seven  years  last  past,  and 
that  during  that  time  the  prisoner  had  borne  a  good  character  for 
honesty.  The  counsel  for  the  prosecution  thereupon  claimed, 
under  the  provisions  of  the  statute  14  &  15  Vict.  c.  19,  s.  9,  to 
give  evidence  of  the  previous  conviction  of  the  prisoner  in  1838,  as  Case, 
mentioned  in  the  indictment.  This  evidence  was  objected  to  by 
the  prisoner's  counsel  as  inadmissible,  first,  because  the  evidence 
of  tne  good  character  of  the  prisoner  elicited  from  the  witness 
Roberts  was  confined  to  the  period  between  the  years  1844  and  1851, 
and  therefore  evidence  of  the  prisoner's  conviction  in  1838  was  not 
in  answer  thereto ;  secondly,  because  Roberts,  beinoj  a  witness  for 
the  prosecution  only,  the  prisoner  did  not,  by  the  answers  of 
Roberts  to  questions  put  to  him  in  cross-examination,  give  evidence 
of  his  (the  prisoner's)  good  character  within  the  meaning  of  the 
14  &  15  Vict,  c  19,  s.  9;  the  Court  overruled  the  objection,  and 
the  conviction  of  the  prisoner  in  1838  was  thereupon  given  in  evi- 
dence before  the  verdict  was  returned.     The  prisoner  was  found 

(a)  Reported  bj  A.  BrrrLBBTOir,  Esq.,  Banifter-a(-Law. 
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guilty,  and  sentenced  to  nine  months'  imprisonment,  but  the  Court 
of  Quarter  Sessions  reserved  for  the  opinion  of  Her  Majesty's 
judges  the  question  of  law  whether,  under  the  circumstances  above 
stated,  proof  of  the  said  previous  conviction  of  the  prisoner  was 
properly  received  in  eviaence  before  the  verdict  of  guilty  was 
returned. 

Selfe,  for  the  prisoner. — This  depends  upon  the  statute  6  &  7 
Will.  4,  c.  Ill,  the  words  of  which  are  the  same  as  those  used  in 
14  &  15  Vict.  c.  19.  They  were  passed  to  remedy  the  practice, 
which  had  obtained  under  7  &  8  Geo.  4,  c  28,  of  treating  the 
previous  conviction  as  part  of  the  offence  charged,  which  was  sup- 
posed to  operate  unfairly,  to  the  prejudice  of  the  prisoner;  and 
the  court  will  so  construe  them  as  to  give  full  effect  to  the  in- 
tended remedy.  In  the  present  case,  the  prisoner  has  not  '^  given 
evidence"  of  nis  good  character,  which  means  calling  witnesses  on 
his  part,  and  not  merely  asking  questions  of  the  witnesses  for  the 
Crown.  The  language  of  the  statute  is  not  satisfied,  unless  such 
evidence  is  given  as  would  entitle  the  Crown  to  a  reply.  The 
resolutions  of  the  judges,  under  the  Prisoners*  Counsel  Act,  speak 
of  the  deposition  being  read  as  part  of  the  evidence  of  the  cross- 
examining  counsel,  ana  entitling  the  counsel  for  the  prosecution  to 
reply.  Baron  Parke,  in  R.  v.  Gadbury  (8  Car.  &  P.  676),  certainly 
appears  to  have  expressed  an  opinion  the  other  way;  but  the 
point  was  not  decided  in  that  case.  Suppose  a  witness,  under 
cross-examination,  should  of  his  own  accord  give  evidence  as  to 
the  prisoner's  good  character,  would  that  let  in  the  previous  con- 
viction. [Lord  Campbell,  C.J. — That  would  be  a  very  dif- 
ferent question.  I  think,  at  present,  that  in  that  case  I  should 
not  admit  the  conviction.]  Secondly,  even  if  evidence  of  character 
was  given  by  the  prisoner  at  all,  within  the  meaning  of  the 
statute,  this  conviction  was  not  "in  answer  thereto."  It  referred 
to  a  different  time.  [  Alderson,  B. — You  say  he  is  not  likely  to 
have  committed  this  offence,  because  he  is  a  man  of  good  character ; 
then,  in  answer  to  that,  they  say  he  is  likely,  because  he  is  not  a 
man  of  good  character.]  It  is  not  every  sort  of  evidence  as  to 
character  which  would  be  relevant.  It  would  be  no  answer  to  a 
good  character  for  honesty,  to  show  that  he  was  an  immoral  man, 
that  he  had  been  convicted  of  a  rape  or  a  violent  assault 

Lord  Campbell,  C.  J. — At  all  events,  a  conviction  for  theft 
is  surely  in  answer  thereto* 

No  counsel  appeared  for  the  Crown. 

Lord  Campbell,  C.  J. — We  are  all  agreed  that  this  conviction 
is  right  The  statement  in  the  case  is,  that  John  Roberts  was 
examined  as  a  witness  for  the  prosecution ;  that  on  cross-exami- 
nation by  the  counsel  for  the  prisoner,  he  stated  that  he  had 
known  the  prisoner  six  or  seven  years  last  past,  and  that  during 
that  time  the  prisoner  had  borne  a  good  character  for  honesty. 
The  words  of  the  Legislature  are,  **  that  if,  upon  the  trial  of  any 
person  for  any  such  subsequent  offence  as  aforesaid,  such  person 
shall  give  evidence  of  his  good  character,  it  shall  be  lawful  for  the 
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prosecutor,  in  answer  thereto^  to  give  evidence  of  the  conviction        Rso. 
of  such  person  for  the  previous  offence  or  offences  before  such  '*• 

verdict  of  guilty  shall  have  been  returned,  and  the  jury  shall        

inquire  concerning  such  previous  conviction  or  convictions,  at  the        I85i. 
same  time  that  they  inquire  concerning  such  subsequent  offence,"      jfl^L, 
The  object  of  the  Legislature  was,   to  defeat   the  scandalous  qf  character— 
attempt  often  made  by  persons,  who  had  been  repeatedly  con-     Prwiow 
victed  of  felony,  bringing  witnesses,    or    cross-examining    the    «»"««<•«»• 
witnesses  for  the  prosecution,  to  prove  that  the  prisoner  had  pre- 
viously borne  a  good  character  for  honesty.     The  mischief  is  as 
great,  whether  such  evidence  be  elicited  from  the  witnesses  for 
the  prosecution,  or  from  those  who  are  called  on  the  part  of  the 
prisoner.     Indeed  greater;   for  the  jury  are  more  likely  to  be 
deceived  by  evidence  in  favour  of  the  prisoner  which  falls  from 
the  witnesses  for  the  Crown.     The  enactment  would  have  been 
defective,  if  it  had  allowed  evidence  of  good  character  to  be  given, 
and  not  the  evidence  of  bad  character  also.     The  question  then  is,   °  ^"*°'' 
did  the  prisoner  in  this  case  give  evidence  of  good  character,  so  as 
to  render  it  lawful  for  the  prosecutor  to  offer  the  previous  convic- 
tion in  evidence  ?    It  seems  to  me,  that  the  natural  and  necessary 
interpretation  to  be  put  upon  the  words  of  the  statute  is,  that  if, 
either  by  calling  witnesses  on  his  part,  or  by  cross-examination  of 
the  witnesses  for  the  Crown,  the  prisoner  relies  upon  his  good 
character,  it  is  lawful  for  the  prosecutor  to  give  the  previous 
conviction  in  evidence. 

Aldebson,  B. — The  words  of  the  statute  are  "give  evidence," 
— not  **  call  witnesses," — and  the  two  certainly  are  not  equivalent. 

The  other  judges  concurred 

Conviction  affirmed. 
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Case. 


COURT  OF  CRIMINAL  APPEAL. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Platt,  B., 

Taijpourd,  J.,  and  Martin,  B.) 

November  22,  185  L 

Reg.  v.  Peeston.  (a) 

Larceny — Lost  goods —  Taking, 

Upon  the  trial  of  an  indictment  for  stealing  a  bank  note  which  had  been 
lost  in  a  public  street,  but  had  the  name  of  tke  owner  thereon,  the  judge 
told  tke  jury,  that  if  tke  prisoner  knew  tke  owner,  or  had  reasonable 
ground  for  believing  tkat  he  could  be  found  at  the  time  wken  ke  first 
resolved  to  appropriate  tke  note  to  kis  own  use,  ke  was  guilty  of 
larceny ;  but  if,  at  tkat  time,  ke  had  not  that  knowledge  or  belief,  ke 
was  not  guilty. 

Held,  a  misdirection ;  because,  if  tke  prisoner,  wken  ke  first  took  pos- 
session of  tke  note,  so  as  to  know  wkat  it  was,  meant  to  act  konestly 
with  regard  to  it,  no  subsequent  alteration  of  that  intention,  and  con- 
version  of  tke  note  to  his  own  use,  could  render  him  guilty  of  larceny. 

THE  following  case  was  reserved  by  the  Recorder  of  Bir- 
mingham : — 
Michael  Preston  was  tried  before  me,  at  the  last  Michaehnas 
sessions  for  the  borough  of  Birmingham,  upon  an  indictment 
which  charged  him  in  the  Ist  count  with  stealing,  and  in  the  2nd 
count  with  feloniously  receiving,  a  50/.  note  of  the  Bank  of  England. 
It  was  proved  that  the  prosecutor,  Mr.  Collis,  of  Birmingham,  re- 
ceived the  note  in  question,  with  others,  on  Saturday,  the  18th  of 
October,  from  a  Mr.  Ledsam,  who,  before  he  handed  it  to  the 
prosecutor,  wrote  on  the  back  of  it  the  words,  **  Mrs.  Collis."  It 
was  further  proved,  that  Collis  was  a  very  unusual  surname  in 
Birmingham,  and  almost,  if  not  quite  confined  to  the  family  of  the 
prosecutor,  a  weU  known  master  manufacturer.  About  four  or 
five  o'clock  the  same  afternoon,  the  prosecutor  accidentally 
dropped  the  notes  in  one  of  the  public  streets  of  Birmingham, 
and  immediately  gave  information  of  his  loss  to  the  police,  and 
also  caused  hand-bills,  offering  a  reward  for  their  recovery,  to  be 
printed  and  circulated  about  the  town.  On  Monday  the  20th, 
about  three  o'clock  in  the  afternoon,  the  prisoner,  who  had  been 
living  in  Birmingham  fourteen  years,  and  keeping  a  shop  there, 
went  to  one  of  the  police  stations,  and  inquired  of  a  policeman  if 
there  was  not  a  reward  publicly  offered  for  some  notes  that  had 
been  lost,  and  whether  their  numbers  were  known,  stating  that 

(a)  Reported  by  A.  Bittlestob,  Esq.,  Barrister-at-Law. 
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he  was  as  likely  as  any  person  to  have  them  offered  to  him^  and        Keo. 
if  he  heard  anything  of  tnem,  he  would  let  the  police  know.     He  *• 

also  inquired  if  the  policeman  could  give  him  a  description  of  the       *! ^^' 

person  who  was  supposed  to  have  found  them,  and  the  policeman        i85i. 
gave  him  a  written  description  of  such  person,  who  was  described  ^ 

therein  as  a  tall  man.  Aixerwards^  between  three  and  four  o'clock  "^l^T  ^ 
on  the  same  afternoon,  the  prisoner  went  to  the  shop  of  Mr. 
Nickley,  in  Birmingham,  and,  after  inquiring  if  he  (Nickley)  had 
heard  of  the  loss  of  a  50/.  note,  stated  that  he  (the  prisoner) 
thought  be  knew  parties  who  had  found  oue,  and  he  asked  Nickley 
whether  the  finders  would  be  justified  in  appropriating  it  to 
their  own  use,  to  which  Nickley  replied  that  they  would  not.  At 
four  o'clock  the  same  afternoon  the  prisoner  changed  the  note,  and 
was,  later  in  the  same  evening,  found  in  possession  of  a  consider- 
able quantity  of  gold,  with  regard  to  which  he  gave  several  false 
and  inconsistent  accounts.  He  was  then  taken  into  custody,  and 
on  the  following  day,  October  21,  stated  to  a  constable  that  when 
he  was  alone  in  his  own  house  on  Sunday,  a  tall  man,  whom  he 
did  not  know,  came  in  and  offered  him  a  50/.  note,  for  which  he 
(the  prisoner)  gave  him  fifty  sovereigns.  The  police  officers 
previously  told  the  prisoner  that  they  were  in  possession  of 
information  that  one  Tay^  who  was  known  to  the  prisoner,  had 
found  the  note,  but  Tay  was  not  called,  nor  was  any  evidence 

S'ven  as  to  the  part  (if  any)  which  he  took  in  the  transaction, 
pon  these  facts  l  directed  the  jury,  that  the  important  question  ^ 
for  them  to  consider  was,  at  what  time  the  prisoner  first  resolved 
to  appropriate  the  note  to  his  own  use.  If  they  arrived  at  the 
conclusion  that  the  prisoner  either  knew  the  owner,  or  reasonably 
believed  that  the  owner  could  be  found  at  the  time  when  he  first 
resolved  to  appropriate  it  to  his  own  use,  that  is,  to  exercise  com- 
plete dominion  over  it,  then  he  was  guilty  of  larceny.  If,  on  the 
other  hand,  he  had  formed  the  resolution  of  appropriating  it  to 
his  own  use  before  he  knew  the  owner,  or  had  a  reasonable  belief 
that  the  owner  could  be  found,  then  he  was  not  guilty  of  larceny. 
1  also  told  the  jur]^,  that  there  was  no  evidence  of  any  other  person 
having  possession  of  the  note  after  it  was  lost,  except  the  prisoner, 
but  that  even  though  the  prisoner  might  not  be  the  original 
finder,  still,  if  he  were  the  first  person  who  acted  dishonestly 
with  r^ard  to  it,  and  if  he  began  to  act  dishonestly  bv  forming 
the  resolution  to  keep  it  for  his  own  use  after  he  knew  tne  owner, 
or  reasonably  believed  that  the  owner  could  be  found,  he  would 
be  guilty  of  larceny.  The  jury  found  the  prisoner  guilty  upon 
the  Ist  count,  and  I  request  the  opinion  of  the  judges  as  to  the 
validity  of  the  conviction.  The  prisoner  was  discharged  on  the 
recognizances  of  himself  and  two  sureties,  to  appear  and  receive 
judgment  at  the  next  sessions. 

O'Brien  for  the  prisoner. — The  direction  of  the  learned  Recorder 
was  wrong.  To  constitute  larceny  there  must  be  a  trespass ;  and 
there  is  no  trespass  if  the  prisoner  acquires  possession  lawfully  in 
the  first  instance.     This  direction  makes  the  question*  of  larceny 


392  CRIMINAL  LAW  CASES. 

Beo.  or  no  larceny  depend  upon  the  formation  of  a  dishonest  intention 

p^  ^*  in  the  mind  of  the  prisoner  after  he  has  acquired  the  means  of 

'  ascertaining  the  owner.     That  is  contrary  to  all  the  authorities 

1851.  collected  and  commented  upon  in  jR.  v.  Thurhom  (1  Den.  C-  C- 

Larc^of  hat  ^^^*  ^*  ^*  °^™'  ^'  ^'  ^'^^^'  ^  ^^^  ^'  ^'  ^^•^)/  ^hcT^  Parke,  B. 
gLtU.       observes : — "  The  result  of  these  authorities  is  that  the  rule  of 

law  on  this  subject  seems  to  me  to  be  that  if  a  man  find  goods 
that  have  actually  been  lost  and  appropriate  them  with  the  intent 
to  take  the  entire  dominion  over  them,  really  believing  when  he 
takes  them  that  the  owner  cannot  be  found,  it  is  not  larceny.     In 
applying  this  rule,  as  indeed  in  the  application  of  all  fixed  rules, 
questions  of  some  nicety  may  arise,  but  it  will  generally  be  ascer- 
tained whether  the  person  accused  had  reasoable  belief  that  the 
owner  could  be  found  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it  is 
found,  or  the  nature  of  the  marks  upon  it.    In  some  cases  it  would 
be  apparent,  in  others  appear  only  after  examination.     It  would 
probably  be  presumed  that  the  taker  would  examine  the  chattel, 
as  an  honest  man  ought  to  do  at  the  time  of  taking  it ;  and  if  he  did 
not  restore  it  to  the  owner,   the   jury  might  conclude  that  he 
took  it  when  he  took  complete  possession  of  it  animo  furandu 
The  mere  taking  it  up  to  look  at  it  would  not  be  a  taking  pos- 
session of  the  chatteL     To  apply  these  rules  to  the  present  case, 
the  first  taking  did  not  amount  to  larceny  because  the  note  was 
really  lost,  and  there  was  no  mark  on  it  or  other  circumstance  to 
rgnmen .        indicate  then  who  was  the  owner,  or  that  he  might  be  found,  nor 
any  evidence  to  rebut  the  presumption  that  would  arise  from  the 
finding  of  the  note,  as  proved,  that  he  believed  the  owner  could  not 
be  found ;  and  therefore  the  original  taking  was  not  felonious ;  and 
if  the  prisoner  had  changed  the  note  or  otherwise  disposed  of  it 
before  notice  of  the  title  of  the  real  owner,  he  clearly  would  not 
have  been  punishable ;  but  after  the  prisoner  was  in  possession  of 
the  note  the  owner  became  known  to  him,  and  he  then  appro- 
piated  it  animo  fiirajidi^  and  the  point  to  be  decided  is  whether 
that  was  a  felony.     Upon  this  question  we  have  felt  considerable 
doubt.     If  he  had  taken  the  chattel  innocently  and  afterwards 
appropriated  it  without  knowledge  of  the  ownership,  it  would  not 
have  been  larceny ;  nor  would  it,  we  think,  if  he  had  done  so, 
knowing  who  was  the  owner,  for  he  had  the  lawful  possession  in 
both  cases,  and  the  conversion  would  not  have  been  a  trespass  in 
either.     But  here  the  original  taking  was  not  innocent  in  one 
sense,  and  the  question  is,  does  that  make  a  difference?    We 
think  not ;  it  was  dispunishable,  as  we  have  already  decided,  and 
though  the  possession  was  accompanied  by  a  dishonest  intent,  it 
was  still  a  lawful  possession,  and  good  against  all  but  the  real 
owner,  and  the  subsequent  conversion  was  not  therefore  a  trespass 
in    thifl    case    more    than    the    others,    and    consequentlv    no 
larceny.**    Again,  in  Merry  v.  Green  (7  M.  &  W.  623,  632),  the 
same  learned  judge  remarked  : — '^  It  is  said  that  the  offence 
cannot  be  larceny,  unless  the  taking  would  be  a  trespass,  and  that 
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is  trae;  but  if  the  finder^  from  the  circumstances  of  the  case,  must        Beo. 
have  known  who  was  the  owner,  and  instead  of  keeping  the     p   ^' 

chattel  for  him,  means  from  the  first  to  appropriate  it  to  his  own        

use,  he  does  not  acquire  it  by  a  rightful  title,  and  the  true  owner  I85i. 
mi^ht  maintain  trespass :  and  it  seems  also  from  Wynne's  case  j^ZT'f  r^ 
(1  Leach^  413  ;  2  East,  P.  C.  664),  that,  if  under  the  liKe  circum-  ^"^^^Sods. 
stances  he  acquire  possession  and  mean  to  act  honestly,  but  after- 
wards alter  his  mind,  and  open  the  parcel  with  intent  to  embezzle 
its  contents,  such  unlawful  act  would  render  him  guilty  of  lar- 
ceny." The  latter  part  of  that  sentence  is  qualified  by  a  passage 
in  the  judgment  in  ThurborrCs  case,  where  the  learned  judge 
says: — **  Some  of  the  cases  appear  to  have  been  decided  on  the 
ground  of  bailment  determined  by  breaking  bulk,  which  would 
constitute  a  trespass,  as  fFynne^s  case;  but  it  seems  difficult  to 
apply  that  doctrine,  which  belongs  to  bailment,  where  a  special 
property  is  acquired  by  contract,  to  any  case  of  goods  merely  lost 
and  found,  where  a  special  property  is  acquirea  by  finding."  {b) 
The  cases  of  R.  v.  Leiffh  (2  East,  r.  C.  694),  and  K  v.  Muchhw 
(1  Moo.  C.  C.  160),  are  also  strong  to  show  that  the  animtu 
furandi  must  exist  at  the  time  of  the  original  taking.  In  the 
former  the  defendant  saved  some  of  the  prosecutor's  goods  from  a 
fire  which  happened  in  his  house,  and  took  them  home  to  her 
own  lodgings ;  but  the  next  morning  she  concealed  them,  and 
denied  having  them  in  her  possession.  The  jury,  finding  that  she 
took  them  originally  merely  from  a  desire  of  savins  them  for -^^^^ 
and  returning  them  to  the  prosecutor,  and  that  she  had  no  evil  ^^**'*™^ 
intention  till  afterwards,  the  judges  held  that  it  was  a  mere 
breach  of  trust,  and  not  a  felony.  In  the  latter  case,  the  defen- 
dant, to  whom  a  letter,  addressed  to  a  person  of  the  same  name, 
was  delivered  by  mistake,  opened  it,  and  appropriated  to  his  own 
use  the  bill  of  exchange  which  it  containea ;  yet  it  was  held  no 
larceny,  because  at  the  time  when  the  letter  was  delivered  to  him 
he  had  no  animus  furandi, 

Bittleston  for  the  Crown. — The  case  of  R,  v.  Thurbojm  was 
brought  under  the  consideration  of  the  Secorder;  and  construing 
his  direction  with  reference  to  the  facts  stated,  it  does  in  sub- 
stance follow  the  rule  there  laid  down.  It  only  means  that  the 
prisoner  would  be  guilty  of  larceny,  if  when  he  first  took  complete 
possession  of  the  note  animo  furandi^  he  then  knew  or  had  the 
means  of  knowing  the  owner.  [Aldersok,  B. — The  direction 
does  not  exclude  the  supposition  that  the  prisoner  in  the  first 
instance  received  the  note  with  an  honest  mtention,  but  after- 
wards altered  his  mind,  and  in  a  day  or  two  resolved  to  appropriate 
it  to  his  own  use.  But  my  brother  Parke,  in  ThurhmCs  case, 
decided  that  the  dishonest  intention  must  exist  as  soon  as  the 
finder  has  taken  the  chattel  into  his  possession  so  as  to  know  what 
it  is.]     It  18  conceded  that  the  very  first  moment  of  taking  is  not 

(6)  Wynnes  case  was  that  of  a  hacknej  coachman,  who  ahtitracted  the  oontenta  of  a  parcel 
left  in  his  coach  by  a  passenger. 
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Rbg.        that  at  which  the  animus  furandi  and  knowledge  of  the  owner  must 
^  ^*  exist  to  constitute  larceny  ;  because  the  chattel  must  be  taken 

*     into  the  hand  to  ascertain  what  it  is.     The  original  possession^ 

1851.        therefore,  must  necessarily  be  lawful  in  cTery  case ;  and  if  the 

T^^    ^  >     dishonest   intention  arising  at   the  next  minute  may  make  the 
g^o^  ^  finder  guilty  of  larceny,  why  may  not  the  same  dishonest  inten- 
tion arising  afterwards  have  the  same  effect?     What  is  a  proper 
time  for  examining  the  thing  may  vary  in  different  cases ;  and,  if 
a  man  takes  time  to  make  inquiries,  for  the  purpose  of  satisfying 
himself  whether  he  can  keep  the  chattel  without  risk  of  discovery, 
and  ultimately  resolves  to  appropriate  it,  is  he  to  be  held  not 
guilty  of  larceny,  because  he  did  not  immediately  make  up  his 
mind  to  deprive  the  owner  of  it  ?    It  is  stated  generally  in  the 
text  books  (I  BL  Com.  295,  5th  ed.),  that  the  6nder  of  lost  goods 
has  a  special  property  in  them ;  and  so,  according  to  Armory  v. 
Delamirie  (i  Stra.  505),  he  has  against  all  but  the  true  owner ; 
but  as  agamst  the  true  owner  he  has  no  property  whatever,  and 
it  is  submitted,  at  all  events  with  regard  to  marked  property,  that 
as    between   the   finder   and   the   loser,    the   possession    of  the 
former  is,  in  law,  that  of  the  latter,  so  long  as  the  latter  intends 
to  act  honestly.     He  holds  merely  for  the  true  owner ;  he  has  a 
bare  custody ;  but  as  soon  as  he  resolves  to  appropriate  the  goods 
to  his  own  use  he  then  converts   that  lawful  custody  into  an 
unlawful  possession;   he  commits  a  trespass;   and  is  guilty  of 

.  larceny,  according  to  that  class  of  cases,  where   the  owner,  by 

°  delivering  goods  to  the  prisoner,  does  not  part  with  the  possession, 

but  gives  him  the  charge  or  custody  of  them  only.  [Axdebsok, 
B. — What  do  you  say  to  that  part  of  the  direction  which  supposes 
that  the  prisoner  was  not  the  original  finder  ?]  It  makes  no 
difference  whether  the  prisoner  himself  picked  up  the  lost  note,  or 
whether  the  person,  who  did,  brought  it  to  him  and  informed  him 
of  all  the  circumstances.  That  intermediate  person  might  act 
with  perfect  honesty ;  and  the  prisoner  receiving  it  under  those 
circumstances  would  be  in  the  situation  of  a  finder.     [Mabtin, 

B.  —  Suppose  a  man  takes  an  umbrella  by  mistake,  and,  after 
keeping  it  for  a  few  days  finds  the  owner,  but  does  not  return  it — 
is  there  a  felonious  taking  ?  Lobd  Campbell,  C.  J. — You  must 
contend  that  there  is.]  Yes,  there  would  be  no  change  in  the 
possession  until  the  dishonest  intention  arose.   [Lobd  Campbell, 

C.  J. — Can  there  be  a  mental  larceny  ?  Axdebson,  B. — There 
must  be  a  taking,  and  it  must  be  a  taking  animo  furandi  ;  but  the 
taking  and  the  intent  are  distinct  things.]  In  the  cases  of  carriers, 
where  the  bailment  is  determined  by  breaking  bulk,  there  is  in 
truth  no  fresh  taking.  The  carrier  has  possession  of  all  the  goods 
delivered  to  him  for  the  purpose  of  carriage ;  but  when  he  b^ins 
to  deal  dishonestly  with  them  there  is  a  constructive  taking ;  and 
Parke,  B.,  from  the  observation  which  he  makes  on  Wynne's  case, 
in  Merry  v.  Green,  seems  to  have  thought  so. 

Lobd  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction  can- 
not be  supported.    Larceny  supposes  a  taking  animo  furandu   There 
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must  always  be  a  taking ;  but  in  the  present  case  it  is  quite  con-        Bbo. 
sistent  with  the  direction  of  the  learned  Recorder,  that  the  prisoner     p^,j!^jj 

might  be  guilty  of  larceny,  though,  when  he  took  possession  of  it,         

with  a  full  knowledge  of  the  nature  of  the  chattel,  he  honestly        iS5i. 

intended  to  return  it  to  the  owner  whensoever  he  should  be  found ;  r^^^^f  r,^ 

because  he  puts  it,  that  the  important  question  is,  at  what  time       ^nxb. 

the  prisoner  first  resolved  to  appropriate  it  to  his  own  use*     But 

when  was  the  taking  ?    It  is  said,  that  whenever  he  changed  his 

mind,  and  formed  the  dishonest  purpose  of  appropriating  the  note  to 

his  own  use,  that  then  he  took  it  constructively  from  the  possession 

of  the  owner;  but  that  dishonest  purpose  may  have  first  come 

into  his  mind  when  he  was  lying  in  bed  at  a  distance  of  many 

miles  from  the  place  where  the  note  was.     It  seems  to  me,  that 

that  operation  of  the  mind  cannot  be  considered  a  taking,  and 

that,  as  there  was  no  taking  except  the  original  taking,  which 

might  have  been  lawful,  the  conviction  must  be  revers^.     It  is 

unnecessary  to  go  into  authorities  upon  this  subject,  after  the   ^  ^"*° ' 

elaborate  judgment  of  my  brother  Parke  in  Thurbam^s  case. 

Alderson,  B. — In  order  to  constitute  larceny,  there  must  be 
a  taking,  as  well  as  an  intention  to  steal.  The  difficulty  I  feel  in 
this  case  is,  to  know  how  a  taking,  honest  at  fii^st,  can  be  con- 
verted into  a  dishonest  taking  by  the  subsequent  alteration  of 
intention.  It  is  clear,  in  this  case,  that  the  learned  Recorder  left 
it  open  to  the  jury  to  convict  the  prisoner,  even  if  they  thought 
that  at  first  he  took  the  note  honestly,  but  that  he  afterwiurds 
changed  his  mind,  then  knowing  the  owner ;  and  it  is  argued,  that 
the  formation  of  the  dishonest  intention  alters  the  character  of  the 
possession,  though  the  taking  may  have  been  a  week  before ;  but 
I  think  that  that  is  a  degree  of  refinement  which  would  destroy 
the  simplicity  of  the  criminal  law. 

The  other  judges  concurred. 

Conviction  quashed. 
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COUET  OP  CRIMINAL  APPEAL. 

January  28,  1852. 

(Before  Jervis,  C.  J.>  Alderson,  B.,  Coleridge,  J. 
WiGHTMAN,  J.,  and  Talfourd,  J.) 

Reg.  v.  Powell,  (a) 

Burglary — Intent  to  steal  "  goods  and  chattels^ — Mortgage  deeds. 

An  indictment  /or  burglary  charged  an  intent  to  ^^  steal  goods  and 
chattels,^  The  jury  found  that  the  prisoner  brohe  into  the  house  with 
intent  to  steal  certain  mortgage  deeds.  The  mortgage  deeds  were  valid 
subsisting  securities  for  money  which  the  prosecutor  had  advanced  to 
the  prisoner : 

Heldy  that  they  could  not  properly  be  described  as  ^^  goods  and  chattels^ 
and  that  the  indicttnent  was  not  proved. 

THE  following  case  was  stated  by  Talfourd,  J. : — 
William  Powell  was  tried  before  me  at  the  last  assizes  for 
Brecon,    on    an    indictment    charging    him   with  burglariously 
breaking  and  entering  the  dwelling-house  of  David  Williams  in 
the  night  time,  with  intent  to  steal  goods  and  chattels  therein. 
Case.  The  prisoner  in  1843  borrowed  of  David  Williams  the  sum  of 

600/.,  and  executed  to  him  a  mortgage  in  fee  of  freehold  land,  and 
in  the  year  1848  he  borrowed  of  Williams  the  further  sum  of  200L 
and  executed  another  mortgage  by  way  of  further  charge  on  the 
same  land.  Both  deeds  contained  the  provisoes  of  redemption 
and  covenants  for  the  payment  of  the  principal  and  interest  of  the 
sums  advanced.  WilCams,  the'  mortgagee,  brought  an  action  of 
debt  against  the  prisoner  for  the  recoverv  of  these  sums  remaining 
unpaid,  which  was  pending  and  approachmg  trial  when  the  burglary 
was  committed. 

The  evidence  proved  that  the  prisoner  committed  the  burglary 
in  order  to  steal  the  mortgage  securities;  and  in  answer  to  a 
question  put  to  the  jury  by  me,  after  they  had  delivered  a  verdict 
of  guilty,  they  stated  that  the  offence  was  committed  with  intent  to 
steal  the  mortgage  deeds.  In  a  bundle  with  the  first  deed,  which 
had  been  kept  in  a  drawer  ransacked  on  the  night  of  the  burglary, 
was  a  satisfied  and  cancelled  bond  of  a  former  mortgage  belonging 
to  Williams  the  mortgagee,  and  which  was  also  afterwards  kept 

(a)  Reported  by  A.  BiTTLBfiTOMf  Esq.,  Barrister-at  Law. 


CRIMINAL  LAW  CASES.  397 

with  both  mortgage  deeds ;  but  these  were,  in  fact,  at  the  office  of       Rbo. 
the  mortgagee's  attorney  vrhen  the  burglary  was  committed.  *- 

On  the  part  of  the  prisoner  it  was  objected  that  the  intent  was       ^ 

not  properly  alleged  in  the  indictment,  as  though  the  mortgage        1852. 
deeds  might  be  the  subject  of  statutable  larceny,  as  ^*  valuable    ^TI" 
securities,"  they  were  not  goods  and  chattels.     1  overruled  the    ^goST" 
objection,  thinking  that  the  mortgage  deeds  being  substantially  andiAaudi^ 
securities  for  debts,  and  containing  covenants  to  pay  principal  and  ^^^9^^^^^ 
interest  were  distinguishable  from  deeds,  which  as  ^*  savouring  of 
the  realty"  were  not  the  subjects  of  larceny  at  common  law,  and 
that  the  parchments  on  which  the  covenants  were  inscribed  were 
chattels,  if  indeed  the  words  **  goods  and  chattels"  might  not  be 
rejected  as  surplusage. 

The  prisoner  was  sentenced  to  ten  years'  transportation,  but 
doubts  having  been  suggested  if  he  was  properly  convicted  on  the 
objection  as  applied  to  Ui%  facts,  I  present  this  case  for  the  judgment 
of  the  Court  of  Criminal  AppeaL  The  prisoner  remains  in  this 
country  under  his  sentence.  The  counsel  for  the  prosecution  also 
relied  on  the  satisfied  bond  as,  at  all  events,  the  subject  of  larceny. 

The  question  for  the  Court  is,  whether  the  conviction  is  right. 

January  24. 

Slade  (with  him  AUen),  for  the  prisoner. — There  is  a  fatal 
variance.  The  mortgage  deeds  are  not  ^' goods  and  chattek," 
They  are  either  title  deeds  and  not  the  suDJects  of  larceny  as 
savouring  of  the  realty ;  or  they  are  choses  in  action,  or  valuable  -^'K™"""*- 
securities, — and  so  only  the  subjects  of  larceny  by  statutory  enact- 
ment,— applying  to  them,  not  as  goods  and  chattels,  but  as  valuable 
securities.  [ Wightman,  J. — Would  they  go  to  the  heir  or  exe- 
cutor?] There  is  some  difference  of  opinion  between  the  courts 
on  that  subject ;  but  it  is  unnecessary  to  consider  that  question, 
because,  if  they  would  go  the  heir,  then  it  is  quite  clear  that  the 
intention  to  steal  them  would  not  make  the  breaking  and  entering 
burglarious.  So  strict  was  the  rule  of  the  common  law  upon  thu 
subject,  that  not  only  were  title-deeds  themselves  not  the  subject 
of  larceny  {^Reg.  v.  fVestbeer,  I  Leach,  12),  but  even  the  box  which 
contained  tnem  was  also  deemed  to  savour  of  the  realty.  Thus 
Lord  Coke  says  (3  Inst.  109),  ^^  So  it  is  of  a  box  or  chest  with 
charters,  no  larceny  can  be  committed  of  them,  because  the 
charters  concern  the  realty,  and  the  box  or  chest,  though  it  be  of 
great  value,  yet  shall  it  be  of  the  same  nature  the  charters  be  of: 
et  omne  majus  dignum  trahit  ad  se  minus/*  [ Aldebson,  B. — I  sup- 
pose, then,  that  if  a  lion  was  stolen  in  a  cage,  it  would  be  said  that 
the  cage  was /era  naturts,']  The  statute  7  &  8  Geo.  4,  c  29,  s.  23, 
does  not  help  the  case ;  because  if  the  deeds  are  evidence  of  title 
to  the  realty  it  makes  it  a  misdemeanor  only  to  steal  them ;  and  of 
course  breaking  into  a  house  with  intent  to  commit  a  misdemeanor 
is  not  burglary.  But  supposing  them  to  be  ^*  valuable  securities," 
within  s.  5  of  7  &  8  Geo.  4,  c  29,  the  stealing  of  them  is  only 
made  felony  by  that  statute,  they  being  at  common  law  mere 
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diases  in  action^  and   not  the  subject  of  larceny,  because  oP  no 
intrinsic  value.     They,  therefore^  cannot  be  described  in  an  indict- 
ment as  goods  and  chattels.      It  is  true  that  in  Rep.  y.  Perry 
(I  Den.  C.  C.  69>  1  Cox  Crim.  Cas.  222),  a  void  cheque  was  held  to 
^~r~        be  properly  described  in  one  count  of  an  indictment  for  larceny  as 
^^%i^^    "  one  piece  of  paper  of  the  value  of  one  penny,"  but  there  the 
mdckatteig—  instrument  purporting  to  be  a  cheque  turned  out,  upon  inspection , 
Mortgage  dMdt,  uqjj  ^  }qq  qq^  .  j^^j  g^^  perhaps,  in  this  case  if  the  parchments  had 

turned  out  not  to  be  what  they  professed  to  be,  but  mere  waste 
parchment,  they  might  have  &llen  within  the  description  of  goods 
and  chattels.      If  valuable  securities  might  always  have   been 
described  as  goods  and  chattels,  and  treated  as  a  picture  or  a  map, 
without  reference  to  the  nature  of  their  contents,  what  necessitjr 
was  there  for  passing  the  statute,  which  makes  it  felony  to  steal 
valuable  securities?    If,  in  Reg,  v.  Perry ^  there  had  been  but  one 
count  charging  a  larceny  of  a  piece  of  paper,  and,  upon  the  evi- 
dence, that  piece  of  paper  had  turned  out  to  be  a  valid  cheque, 
then  the  variance  would  have  been  fatal,  as  it  is  here.  [Talfocrp, 
J. — How  do  you  distinguish  this  from  R.  v.  Vyse  (1  Moo.  C.  C. 
Argument        218)?     Somc  of  the  judges  doubted  there  whether  the  pieces  of 
stamped  paper  were  valuable  securities ;  but  all  thought  that  they 
were  goods  and   chattels.]      There  the  notes  had  been  paid  in 
London,  and   were  in  possession  of  a   partner  in    the   banking 
firm,  who  was  taking  them  into  the  country  to  be  re-issued, 
when  they  were  stolen.      They    were,  in   truth,  not    valuable 
securities  at  the  time  when  they   were  taken  ;    and  they   were 
therefore    goods    and   chattels.      [Wightman,  J.  —  Mortgages 
are  chattels  real.      Alderson^   B. — But  the  indictment  must 
be   understood  of  such  goods  and  chattels   as  are  the  subject 
of  larceny.      (He  referred  to  R*  v.  Watts,   4  Cox  C.  C.  336.) 
Jebvis,  C.  J. — In  that  case   the  cheque  had   been   paid,    and 
returned  to    the  drawers.]      The   words  ^^ goods  and  chattels" 
cannot  be  rejected  as  surplusage;   because  then  the  indictment 
would  charge  simply  an  intent  to  steal  therein;  and  there  are 
many  things,  the  stealing  of  which  is  not  felony. 

Jebvis,  C.  J. — It  should  have  allied  an  intent  to  commit 
felony  therein. 

Cur.  adv.  vulL 

Judgment.  Jeevis,  C.  J.|  now  delivered  the  judgment  of  the  court. — After 

reading  the  case,  his  lordship  said : — The  case  assumes,  that  the 
prisoner  broke  and  entered  the  house,  with  intent  to  steal  the 
mortgage  deeds,  they  being  securities  for  money.  It  is,  there- 
fore, quite  unnecessary  to  deal  with  the  question  whether  mort- 
gage deeds,  containing  covenants  to  pay,  are  distinguishable  from 
deeds  savouring  of  the  realty ;  because  securities  for  money  are 
not  goods  and  chattels.     ( Calye's  case  (b),  8  Bep.  33  a. ;    Chanell 

(h)  In  Calye^8  caae  it  is  said :  ''  which  words  (Jbona  et  cattalla)  do  not  of  their  proper 
nature  extend  to  charters,  and  eridenoes  concerning  freehold  or  inheritance,  or  obligations,  or 
other  deeds  or  specialties,  being  things  in  actioo." 
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V.  Roboikam  (c),  Yelv.  68.)    The  case  of  K  v.  Vyte  (1  Moa  C.  C.        R"o. 
218)  was  different;  the  notes  had  been  paid;  they  had  become      p^^u^^ 

mere  paper  and  stamps,  the  property  of  the  prosecator ;  and  were        

therefore  his  goods  and  chattels.     In  this  case,  the  mortgage  s«cu-        185S. 
rities  were  not  satisfied.     We  therefore  think  that  the  eonyiction 
was  wrong. 

Conviction  reverted* 


HIGH  COURT  OF  JUSTICIARY. 
(Before  Lord  Justice  Clerk,  Lords  Colonsat  and  Cowan.) 

November  17,  1851, 
H.  M.  Advocate  v.  Subnet  and  others. 

Evidence. 

A  letter  i$  admistibU  in  evidence  to  prove  identity  of  an  absent 

accomplice, 

BURNET  was  charged  with  stealing  a  50L  Bank  of  Engknd 
note,  and  Masterton  as  an  accessory  in  dii^posing  of  it. 
Masterton  was  outlawed  for  non-appearance.  In  proceeding  with 
the  case,  quoad  the  thdt,  the  prosecutor  proposed  to  prove  and 
produce  to  the  jury  a  letter,  written  by  Masterton  from  London, 
where  he  had  been  apprehended  on  presenting  the  note  at  the 
Bank  of  England. 

Broum  ol^ected  that  this  evidence  was  incompetent  against 

Burnet ;  that  even  had  Masterton  been  at  the  bar  the  statements 

in  his  letter  could  not  have  been  received  against  Burnet.    A 

fortiori,  no  letter  of  Masterton's  could  be  evidence  against  Burnet, 

the  only  party  now  being  tried. 

Young f  A.  D.,  and  the  SoUdtor-General,  for^the  prosecution, 
explained  that  his  only  object  in  producing  the  letter  was  to  iden- 
tify Masterton  with  the  perscm  alleged  to  be  dealing  with  the 
stolen  property. 

(c)  In  ChaneU  t.  RoiboAamj  which  wm  an  adaon  of  treapan  for  takhig  gooda  and  chattda, 
it  waa  held  that  the  plaintiff  waa  not  entitled  to  recover  a  bond  or  the  Talne  of  it  nnder  that 
description. 
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The  Court  held  that  the  prosecutor  must  first  establish  some 
connexion  or  communication  between  Burnet  and  Masterton. 

A  witness  was  then  called,  who  proved  that  Burnet,  two  or 
three  weeks  previous  to  the  alleged  theft,  had  been  seen  occa- 
sionally in  the  shop  of  Masterton,  who  carried  on  business  aa  a 
spirit  dealer  in  Edinburgh. 

The  Court  held  this  sufficient,  and  then  allowed  the  brother  of 
Masterton  to  examine  the  letter  written  from  London,  and  prove 
that  it  was  in  the  handwriting  of  Masterton. 


COURT  OF  QUEEN'S  BENCH. 

November  21,  1851. 

Keg.  v.  The  Inhabitants  op  Waverton.  (a) 

Indictment  for  non-repair  of  highway — Reference  from  one  count  to 

another — Sufficiency  after  verdict. 

The  \8t  count  of  an  indictment  alleged  that  a  certain  highway y  in  the 
township  of  fF.,  was  out  ofrepair^  and  that  the  inhabitants  of  the  said 
totonship  were  by  custom  bou?id  to  repair  it. 

The  2nd  count,  after  alleging  a  custom  for  the  inhabitants  of  the 
township  to  repair  all  roads  within  it,  which  otherwise  would  be 
repairable  by  the  parish,  proceeded  thus :  "  Th€tt  the  said  part  of  the 
said  common  highway  hereinbefore  mentioned  to  be  ruinous  and  in 
decay  as  aforesaid,  was  a  common  highway,  which  but  for  the  said 
usage  would  be  repairable  by  the  parish  at  large  ;  and  that  by  reason 
of  the  premises,  die  inhabitants  of  the  township  ought  to  repair  and 
amend  the  same  part  of  the  said  common  highway,  so  being  ruinous 
and  in  decay  as  aforesaid,  when  and  so  often  as  it  hath  been  and 
shall  be  necessary  ;  and  that  the  inhabitants  of  the  township  have  not 
yet  done  the  same. 

A  verdict  of  not  guilty  having  been  found  upon  the  first  count,  and  of 
guilty  upon  the  second : 

Held,  upon  a  fnotion  in  arrest  of  judgment  upon  the  second,  that  that 
count  sufficiently  referred  to  the  first  to  import  into  it  the  allegations 
contained  in  the  first  count,  that  the  road  was  situate  in  the  township 
of  W,,  and  was  out  of  repair. 

INDICTMENT  for  the  non-repair  of  a  highway. 
The  1st  count  alleged  that  on,  &c,  there  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  a  certain  common  Queen's  highway 

(a)  Beported  b/  A  BmusroH,  E«q.,  Barruter>at-Law. 
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in  the  said  county,  used  for  all  the  subjects  of  our  sidd  Lady  the        Beo. 
Queen,  to  go,  return,  pass,  and  repass,  ride  and  labour,  on  foot        ^^^ 
and  on  horseback,  and  with  cattle,  carts,  and  carriages  at  their  iirHAsiTAim 
will  and   pleasure,  and   that   a   certain   part   of  the   said   last- of  WAYSBToir. 
mentioned  common  Queen's  highway,  situate,  lying,  and  being  in        ~7 

the  township  or  district  of  Waverton,  otherwise  called  Waverton        ' 

High  and  Low,  in  the  parish  of  Wigton,  in  the  county  aforesaid,  indiamentfir 
called  Yeven's  highway,  leading  from,  &c.  (particularly  describing    J^J^*^ 
it),  on  the  day  and  year  aforesaid,  and  from  thence  continually,  j;^^^  j^ 
hitherto,  until  the  day  of  the  taking  of  this  inquisition,  at  the    one  oomu  to 
parish  and  in   the  township  or  district   last   aforesaid,    in   the      <w<'<^« 
county  aforesaid,  was  and  is  yet  very  ruinous,  miry,  deep,  broken, 
and  in  great  decay  for  want  of  due  reparation  and  amendment  of 
the  same,  so  that,  &c. 

2nd  Count. — That  within  the  parish  of  Wigton  aforesaid,  &c, 
from  time  whereof,  &a,  there  had  been  and  still  are  divers  town- 
ships or  districts  whereof  the  township  or  district  of  Waverton,  &c 
is  one,  and  that  the  inhabitants  of  the  said  township  or  district  of 
Waverton,  &c*,  from  time  whereof,  &c,  have  repaired  and  amended 
and  have  been  used  and  accustomed  to  repair  and  amend,  and  of 
right  ought,  &C.,  when  and  so  often  as  it  hath  been  or  shall  be 
necessary,  such  and  so  many  of  the  common  highways  situate,  and 
beinff  within  the  township  or  district  of  Waverton  aforesaid,  as 
wouM  otherwise  be  repairable  and  amendable  by  the  inhabitants 
of  the  said  parish  at  large,  and  that  the  said  part  of  the  said 
common  highway  hereinbefore  mentioned  to  be  ruinous,  deep,  l«"^c*"«»*- 
miry,  broken,  and  in  decay  as  aforesaid,  was  a  common  highwav, 
which,  but  for  the  said  prescription  or  usage,  would  be  repairable 
and  amendable  by  the  inhabitants  of  the  said  parish  of  Wigton 
at  large ;  and  that  by  reason  of  the  premises,  the  inhabitants  of 
the  township  or  district  of  Waverton  aforesaid,  in  the  parish 
aforesaid,  during  all  the  time  last  aforesaid,  ought  to  have  repaired 
and  amended,  and  still  ought  to  repair  and  amend,  the  same  part 
of  the  said  common  highway  so  being  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid,  when  and  so  often  as  it  hath 
been  and  shall  be  necessary.  And  the  said  inhabitants  of  the  said 
township  aforesaid  have  not  yet  done  the  Same,  to  the  evil 
example  of  all  others  in  like  cases  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

The  3rd  count  was,  in  substance,  the  same  as  the  2nd. 

This  indictment  was  tried  before  Williams,  J.,  at  the  last  assizes 
for  the  county  of  Cumberland,  when  a  verdict  of  not  guilty  was 
entered  on  the  1st  count,  and  a  verdict  of  guilty  on  the  2nd  and  3rd. 

KnowkSf  in  this  Term,  obtained  a  rule  nisi  to  arrest  the  judg- 
ment on  those  counts,  on  the  ground  that  they  neither  alleged 
that  the  road  was  out  of  repair,  or  that  it  was  within  the  indicted 
township. 

November  13. 

Tempk  and  Pickering  showed  cause. — These  counts  are  made 
VOL.  V.  2d 
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good  by  reference  to  the  Ist  count  Tbey  allege  the  liability  of 
the  defendants  to  repair  the  said  road  so  being  ruinous ;  and  that 
is  either  of  itself  an  allegation  that  the  road  is  ruinous,  or  it  im- 
ports into  the  2nd  the  express  averment  contained  in  the  Ist 
count.  So  it  was  not  necessary  to  repeat  the  description  of  the 
road,  given  very  fully  in  the  1st  count;  it  is  enough  to  refer  to 
that  description,  as  is  done  in  the  2nd  and  3rd  counts.  At  all 
events,  the  verdict  cures  the  defect ;  because  the  jury  could  not 
have  found  the  defendants  guilty,  unless  the  road  was  out  of 
repair,  and  within  the  township  of  Waverton:  (1  Wms.  Saund* 
228,  n.  1 ;  2  Wms.  Saund.  60,  a ;  R.  v.  Aylett,  1  T.  R  63 ; 
R.  V.  Craddocky  2  Den.  C.  C.  31 ;  R.  v.  Waters^  1  Den.  C.  C.  356 ; 
R.  V.  Boyally  2  Burr.  832 ;  R.  y.  Somertan,  7  B.  &  C.  463.) 

KnowleSy  Atkertan  and  Unthanky  contr^ — A  verdict  will  cure  a 
defective  mode  of  stating  a  title ;  but  will  not  supply  the  omission 
to  state  one  at  all ;  and  here  no  title  at  all  is  stated.  There  is 
nothing  in  the  2nd  or  3rd  count  which  necessarily  imports  that 
the  defendants  are  guilty  of  not  repairing  a  road  which  is  out  of 
repair  in  the  township.  Nor  are  there  any  sufficient  words  of 
reference  to  help  it.  ^  So  being  ruinous,"  in  the  conduiUng 
allegation,  which  merely  states  a  conclusion  of  law,  means  only 
^^  so  described  to  be  ruinous.''  It  is  descriptive  only ;  it  identifies 
the  road,  and  does  not  allege  that  the  road  is  in  the  state  described 
in  the  1st  count.  The  same  observation  applies  to  both  objections. 
[Lord  Campbell,  C.  J. — The  2nd  count  says,  '^The  same 
part  of  the  said  common  highway ;"  then,  in  the  1st  count,  that 
part  is  described  as  being  in  the  township.]  There  must  be  express 
words  of  incorporation:  {R.  v.  Martin^  9  Car.  &  P.  215.) 
[Coleridge,  J. — R*  v.  Waters  seems  also  in  your  favour;  for 
there  '^  the  said  child  ^  was  held  not  to  import  an  averment  that 
the  child  was  of  tender  years,  contained  in  a  previous  count.1  The 
substance  of  the  offence,  at  least,  ought  to  be  definitely  and 
positively  charged.  Sir  N.  Poyn£s  case  (Cro.  Jac  214) ;  JohnsatCs 
case  (Cro.  Jac  610);  R.  v.  HazeU  (13  East,  139.) 

Cur.  ad,  tmlL 


jadgmoDt.  Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 

court,  {b) — ^In  this  case  the  verdict  was  for  the  defendant  on  the 
1st  count,  and  for  the  crown  on  the  2nd  and  3rd.  The  2nd  and 
3rd  counts  of  the  indictment  in  this  case  are  drawn  very  inartifi- 
cially ;  but  we  think  that  after  verdict  they  may  be  supported. 
The  allegations  to  which  our  attention  was  directed,  when  the 
motion  was  first  made  for  arresting  the  judgment,  certainly  do  not 
simply  charge  that  the  road  was  out  of  repair,  namely,  '^that 
the  said  part  of  the  said  common  highway  hereinbefore  men- 
tioned to  be  ruinous,  &c,  was  a  common  highway,  which,"  &c. ; 
this  is  only  a  description  of  the  highway,  and  not  an  allegation  that 
it  was  actually  out  of  repair ;  but  then  follows  an  allegation  *<  that 


(6)  Lord  Campbell,  C.  J.,  Pittteeon,  J.,  Co]eridg;e,  J.,  and  Wightman,  J. 
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the  inhabitants  of  the  township  ought  to  repair  and  amend  the  said        Reo. 
part  of  the  said  common  highway  so  being  ruinous,  &c,  as  afore-        .^' 
said,  when  and  so  often  as  it  had  been  and  shall  be  necessary,  and  ikhabitaiitb 
that  the  said  inhabitants  of   the   said   township  have  not  yet  of  Waybbtoh. 
done  so."    Here  we  have  a  specific  reference  to  the  Istcount,        rrrr 

which  contains  a  formal  allegation  that  this  part  of  the  highway ' 

was  out  of  repair.     There  are  many  authorities  to  show  that  one  Indictment  for 
count  in  an  indictment  may  refer  to  another,  and  that  under    JJ^JJ^?! 
such  circumstances  the  maxim  applies  verba  relaia  inesse  videntur.  lufimt^fivm 
The  objection  that  the  2nd  and  3rd  counts  do  not  show  the    oneeoututo 
part  of  the  highway  out  of  repair  to  be  in  the  township,  admits  of      another. 
a  similar  answer.     The  1st  count  alleges  that  ^^  a  certain  part  of  the 
said  highway,  situate^  Ijii^g  ^^^  being  in  the  parish  of  Waverton, 
&c.  (describing  it  and  stating  its  width),  was  and  is  ruinous."    And 
the  2nd  and  3rd  counts  allege*  *'  that  the  said  part  of  the  said 
common  highway  hereinbefore  mentioned  to  be  rmnous,  &c,  was 
a  highway  which  the  inhabitants  of  the  township  were  bound  to 
repair."    It  has  been  determined  that  any  qualities  averred  to 
belong  to  any  subject  in  one  count  of  the  indictment,  if  they  are 
separated  from  it,  shall  not  be  supposed  to  be  alleged  as  belonging 
to  it  in  a  subsequent  count,  which  merely  introduces  it  by  refer- 
ence ;  but  the  local  situation  of  the  part  of  the  highway  described 
must  necessarily  and  invariably  belong  to  it,  and  if  you  describe  it 
as  in  a  particular  township,  when  there  is  afterwards  enough  to 
identify  it  as  being  what  is  so  described,  a  repetition  of  the  alle* 
gation,  Beems  not  to  be  strictly  necessary.    We  must  very  much 
regret  the  negligence  in  framing  indictments  which  cause  such 
discussions ;  but,  we  are  happy  to  add,  that  in  this  case  it  has  not  led 
to  a  failure  of  justice ;  and  the  rule  for  arresting  judgment  must, 
therefore,  be  discharged. 

Ruk  dUcharged. 


2d2 
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OXFORD  CIRCUIT. 
Staffobd  Summer  Assizes,  1851. 

July  28. 

(Before  Mr.  Justice  Erle.) 

Reg.  r.  DuFFiELD  and  others,  (a) 

Conspiracy-^  Combination  among  workmen — Right  to  combine — Inter-' 
ference  with  third  parties — Conspiracy  to  compel  manufacturer  to 
raise  wages — Evidence — Admissibility  cf  printed  handbills  and  speeches 
of  cO'COMpirators. 

\st.  It  is  a  clearly  established  rule  of  law  that  workmen  have  a  rights 
while  they  are  perfectly  free  from  engagementy  and  have  the  option  of 
entering  into  employment  or  not^  to  agree  among  themselves  Aat  they 
will  not  go  into  any  employment^  unless  they  can  get  a  certain  rate  of 
wageSy  and  each  man^  for  himself  may  say^  **  Iwill  not  go  into  any 
employ  unless  I  can  get  a  certain  rate  of  wages  ;"  and  all  of  them  may 
say,  '^  we  wHl  agree  with  one  another,  that  in  our  trade,  as  able*bodiod 
workmen,  we  wUl  not  take  employ  unless  the  employers  agree  to  give  a 
certain  rate  of  wages," 

2nd,  But  workmen  have  no  right  to  combine  together  to  persuade  men 
already  hired  by  and  in  the  employ  of  other  masters  to  leave  that  employ- 
mentjfor  the  purpose  of  compelling  those  masters  to  raise  their  wages, 

Srd,  Therefore,  a  conspircun/  to  obstruct  a  manufacturer  in  carrying  on 
his  business,  by  inducing  and  persuading  workmen  who  had  been  hired 
by  him,  to  leave  his  service,  in  order  to  force  him  to  raise  his  rate  of 
wages,  or  to  make  an  alteration  in  the  mode  of  conducting  and  carry- 
ing on  his  trade,  is  an  indictable  offence  ;  and  an  agreement  to  induce 
and  persuade  workmen  under  contracts  of  servitude  for  a  time  certain, 
to  absent  themselves  from  such  service,  is  an  indictable  offence,  although 
no  threats  or  intimidation  be  proved,  or  any  ulterior  ot^ect  averred, 

Ath,  Workmen  who  agree  that  none  of  those  who  make  the  agreement 
will  go  into  employ  unless  for  a  certain  rate  of  wages,  have  no  right  to 
agree  to  molest,  or  intimidate,  or  annoy  other  workmen  in  the  same  line 
cf  business,  who  refuse  to  enter  into  die  agreement,  and  who  choose  to 
work  for  employers  at  a  hnoer  rate  of  wages;  and,  semble,  such 
agreement  to  molest  or  intimidate  is  an  indictable  conspiracy,  as  weU 
in  relation  to  workmen  willing  to  be  hired  and  employed,  as  to  those 
already  hired  and  employed, 

6th,  In  these  eases,  the  essence  of  the  offence  is  the  combination  to  carry 
out  an  unktwjul  purpose,  and  the  unlawful  combination  and  conspi- 
racy is  to  be  inferred  from  the  conduct  of  the  parties.  If  several 
persons  take  several  steps,  all  tending  towards  one  obvious  purpose, 
it  is  for  the  jury  to  say  whether  those  persons  had  not  combined 

(a)  R«p«rted  bj  J.  E.  Datis,  Esq.,  Banuttr-at-Law. 
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together  to  bring  about  that  end  which  their  conduct  so  obviously        Eeo. 
appears  adapted  to  effectuate,  v, 

6th.  P.,  a  manufaeturery  having  been  applied  to  by  i?.,  the  secretary  of    I>''^"M'D 
a  trade  society^  and  by  other  persons^  to  adopt  a  particular  scale  of  ^^  QTHgBs. 
prices^  refusal  to  comply^  and  immediately  cfUrtoards  the  defendants        i85i. 

and  R.  were  severally  seen  about  the  manufactory  of  P.,  watching^        

and  in  conversation  tcith  his  workmen  ;  and  at  the  same  time  a  printed  Contpiractf  to 

placard,  signed  by  i?.,  was  distributed,  stating  that  P.'s  wages  were    '^"*  '^"' 

below  the  average.     This  was  followed  by  the  desertion  of  P's  work- 

men,  some  of  whom  were  seen  in  the  company  of  one  of  the  defendants, 

who  was  also  proved  to  have  proposed  and  assisted  with  money  and 

otherwise,  in  effecting  the  removal  of  such  workmen  to  distant  parts 

of  the  country.     Evidence  was  also  given  of  the  defendants  being  seen 

together  on  other  occasions,  and  (U  '*  shop  "  meetings  relating  to  the 

wages  of  the  workmen.  Held,  evidence  of  a  conspiracy  by  the  defendants 

to  induce  and  persuade  P.*s  workmen  to  leave  his  service,  in  order  to- 

compel  him  to  raise  his  wages. 

7th.  Held  cUso,  that  the  above  circumstances,  with  the  additional  fact 
that  P.  having  advertised  for  workmen,  persons  offered,  and  were 
accepted  as  workmen,  and  agreed  to  come  on  the  following  day,  but 
none  of  thetn  didvome,  was  evidence  to  support  a  count  charging  the 
defendants  tcith  conspiring  by  molesting  and  obstructing  such  workmen 
as  might  be  willing  to  be  hired  by  T.,  to  prevent  them  from  hiring  them^ 
selves  to  him. 

Sth.  If  persons  conspire  together  to  take  away  the  workmen  of  a  manu- 
facturer, that  constitutes  such  an  obstruction  and  molestation  of  him 
as  to  support  that  part  of  a  count  which  alleges  a  conspiracy  by  molest" 
ing  and  obstructing  him. 

9th.  If  a  handbill  says  that  certain  things  will  be  done  by  certain  per* 
sons,  and  that  handbill  is  circulated  where  it  is  probable  those  persons 
would  see  it,  and  they  do  the  very  thing  that  the  handbill  indicates 
they  would  do,  the  contents  of  the  handbill  are  admissible  in  evidence 
against  them  ;  but,  semble,  that  a  handbill  declaratory  of  the  inten^ 
tions  of  certain  persons,  is  not  evidence  against  parties  not  expressly 
named  in  it,  although  there  is  evidence  from  which  it  may  be  inferr^ 
that  they  assisted  in  carrying  out  acts  ifuUcated  in  the  bill,  and  that 
they  co-'Operated  with  the  person  whose  signature  is  affixed  to  the  bill, 
the  evidence  of  such  connexion  stopping  short  of  proof  of  agency,  or 
of  a  conspiracy  between  all  the  parties  existing  at  that  time. 

lOth.  In  order  to  render  the  speech  of  a  third  person  at  a  meeting  ad- 
missible in  evidence  on  an  indictment  for  conspiracy  against  t/tird 
parties,  not  present  at  that  meeting,  it  must  be  shown  either  that  such 
third  person  was  co-operating  at  that  time  with  the  defendants  as  a 
co-conspirator,  and  engaged  with  them  in  one  common  purpose,  or  that 
he  was  acting  as  the  agent  of  the  defendant.  Therefore,  on  an 
indictment  for  conspiring  to  intimidate  and  seduce  workmen,  evidence 
that  the  defendants  and  third  parties  were  watching  and  speaking 
together,  under  circumstances  from  which  the  prosecution  sought  to 
establish  the  charge  of  conspiracy,  was  held  insufficient  to  let  in  a  speech 
made  by  one  of  such  third  persons  in  the  absence  of  the  defendants, 
for  it  was  not  to  be  assumed  that  the  parties  were  watching  and  specJi- 
ing  for  the  purpose  of  intimidating  and  seducing  workmen,  for  that 
was  the  actual  issue  in  the  case. 

1  \di.  The  only  principle  of  admitting  what  A.  says  in  the  presence  of  B. 
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Bbo.  in   evidence  against  B.^  is  founded  upon  the  supposition    that  B* 

^'  would  say  "it  is  not  true^^  if  it  was  not  true^  and  his  silence  goes  to 

AHD  ™HER8        ^  T^'H^  ^  cvidence  from  which  an  assent  mag  be  inferred.     But  that 

which  is  said  by  a  man  in  a  judicial  position  is  often  not  assented  to 

18M.  by  those  who  hear  it,  and  they  have  not  an  opportunity  of  arguing  it, 

— ^ —  and,  thereforey  it  is  not  admissible  in  evidence  against  them. 

Conspiracy  to  \2th.  A  prosecutor  having  applied  to  the  mayor  of  a  town  for  protection 
^^  *  against  certain  parties^  the  mayor,  after  hearing  both  sides  of  the  ques^ 
tion,  expressed  an  opinion :  Held,  that  the  witness  cannot  be  asheely  on 
cross-examination^  what  the  mayor  said  ;  and,  semblcy  that  it  is  imma- 
terial whether  what  the  mayor  said  was  in  the  nature  of  a  judgmenty 
a  decision^  or  a  mere  opinion. 
\Zth.  A  witness  may  name  a  written  instrument,  although  not  produeecL 
A  witness  may,  thereforCy  state  that  at  a  certain  period  he  entered  into 
*'  contracts  "  with  his  men,  without  producing  them  at  the  time. 

THE  defendants,  George  Duffield,  Thomas  Woodworth   and 
John  Gaunt,  were  indicted  for  conspiracy.     The  indictment 
contained  twenty  counts. 

The  1st  count  was  as  follows : — 

"  Staffordshire  to  wit. — The  jurors  for  our  Lady  the  Queen,  upon 
their  oath  present,  that  heretofore,  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  in  this  count  mentioned,  one 
Edward  Perry  carried  on  trade  and  business  as  a  manufacturer  of 
japanned  and  tin  wares  at  Wolverhampton,  in  the  said  county  of 
Stafford,  and  that  divers,  to  wit,  fifty  persons,  were  workmen,  and 
were  hired  and  employed  by  and  worked  as  workmen  for  the  said 
Edward  Perry,  in  his  said  trade  and  business ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
George  Duffield,  late  of  the  parish  of  Wolverhampton,  in  the  said 
county  of  Stafford,  labourer,  Thomas  Woodworth,  late  of  the 
same  place,  labourer,  and  John  Gaunt,  late  of  the  same  place, 
labourer,  with  divers  other  evil-disposed  persons,  on  the  fifth  day 
of  October,  in  the  year  of  our  Lord,  1850,  with  force  and  arms  at 
the  parish  aforessdd,  in  the  county  aforesaid,  did  amongst 
themselves  unlawfully  conspire,  combine,  confederate  and  agree 
together  by  unlawfully  molesting  the  said  workmen  so  hired  and 
employed  by  and  working  for  the  said  Edward  Perry  in  his  said 
trade  and  business  as  aforesaid,  to  force  and  endeavour  to  force 
the  said  workmen  so  hired  and  employed  by  and  working  for  the 
said  Edward  Perry  as  aforesaid,  in  his  said  trade  and  business  as 
aforesaid,  to  depart  from  their  said  hiring  employment  and  work, 
to  the  great  damage  of  the  said  Edward  Perry,  to  the  evil  example 
of  all  others  in  tne  like  case  offending,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity." 

The  2nd  count  was  the  same  as  the  first,  only,  instead  of 
alleging  that  the  conspiracy  was  by  unlawfully  •'  molesting"  the 
workmen,  alleged  it  to  be  "  by  unlawfully  using  threats  to  the 

said  workmen. 

The  3rd  count  alleged  the  means  used  to  be  "  by  unlawfully 
intimidating  the  said  workmen." 

The  4th  count  was  as  follows : — 
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^'  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further        Rm. 
present,  that  heretofore,  before  and  at  the  time  of  committing  of    ^    "* 
the  offence  hereinafter  in  this  count  mentioned,  the  said  Edward  j^p  qthbbs. 

Perry  carried  on  trade  and  business  as  a  manufacturer  of  japanned        

and  tin  wares  at  Wolverhampton  aforesaid,  in  the  county  afore-  ]^^ 
said,  and  that  Frederick  Orchard,  William  Whessell,  James  Smith,  contpiracy  to 
Richard  Cole,  and  Henry  Summerfield  were  workmen,  and  were  raUe  waget. 
hired  and  employed  by  and  worked  as  workmen  for  the  said 
Edward  Perry  in  his  said  trade  and  business;  and  the  jurors  afore- 
siud,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
George  Duffield,  the  said  Thomas  Woodworth,  and  the  said  John 
Gaunt,  with  divers  other  evil-disposed  persons,  on  the  day  afore- 
said, in  the  year  aforesaid,  witn  force  and  arms  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  amongst  themselves  unlaw- 
fully conspire,  combine,  confederate  and  agree  together  by 
unlawfully  molesting  ihe  said  Frederick  Orchard,  William 
Whessell,  James  Smith,  Richard  Cole  and  Henry  Summerfield, 
the  said  workmen  so  hired  and  employed  by  and  working  for  the 
said  Edward  Ferry  in  his  said  trade  and  business  as  aforesaid,  to 
force  and  endeavour  to  force  the  said  Frederick  Orchard,  William 
Whessell,  James  Smith,  Richard  Cole  and  Henry  Summerfield,  so 
hired  and  employed  by  and  working  for  the  said  Edward  Perry  as 
aforesaid,  in  his  said  trade  and  business  as  aforesaid,  to  depart 
from  their  said  hiring,  employment  and  work,' to  the  great  damage 
of  the  said  Edward  Perry,  the  said  Frederick  Orchard^  William 
Whessell,  James  Smith,  Richard  Cole,  and  Henry  Summerfield^  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace,"  &c. 

The  5th  count  differed  from  the  fourth  in  substituting  ''Edward 
Thompson"  for  the  workmen  mentioned  in  that  count,  and  in 
alleging  the  means  used  to  be  ''  by  unlawfully  using  threats  to  the 
said  Edward  Thompson." 

The  6th  count  was  similar  to  the  fourth  and  fifth,  but  alleged 
''  Edward  Thompson  and  Thomas  Harper''  to  be  the  workmen, 
and  the  means  used,  to  be  ''  by  unlawfully  intimidating  the  said 
Edward  Thompson  and  the  said  Thomas  Harper." 

The  7th  count  was  similar  to  the  first,  but  instead  of  the 
allegation  that  the  means  used  were  by  ''unlawfully  molesting 
the  said  workmen,"  alleged  them  to  be  "  by  unlawfully  molesting 
the  said  Edward  Perry, 

The  8th  count  was  the  same  as  the  seventh,  but  alleging  the 
means  used  to  be  "by  unlawfully  obstructing  the  said  Edward 
Perry  as  aforesaid  in  ms  said  trade  and  business  as  aforesaid." 

The  9th  count  was  as  follows: — 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  before  and  at  the  time  of  the  committing 
of  the  offence  in  this  count  mentioned,  one  Edward  Ferry  carriea 
on  trade  and  business  as  a  manufacturer  of  japanned  and  tin  wares 
at  Wolverhampton  aforesaid,  in  the  county  aforesaid;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
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Bbo.        the  Bud  George  Duffield,  the  said  Thomas  Woodworth,  and  the  said 
jj    •■  John  Gaunt,  with  diTera  other  evil-disposed  persons,  at  the  pariBh 

Axa  oniBHS.  aforesaid,  in  the  county  aforesaid,  witn  force  and  arms  on  the  day 

aforesaid,  in  the  year  aforesaid,  did  unlawfully  conspire,  combine, 

'^'^  confederate  and  agree  together  hy  molesting  the  said  Edward 
Cmnpiraet  to  Fbttj  to  force  and  endeavour  to  force  the  said  Edward  Perry,  bo 
rain  vaga.  carrying  on  his  trade  and  business  as  aforestud,  to  make  an  altera- 
tion in  the  mode  of  conducting  and  carrying  on  his  trade  and 
business  as  aforesaid,  to  the  great  damage  of  the  said  Edward 
Perry,  to  the  evil  example  of  all  others  in  the  like  case  offendingt 
and  against  the  peace,"  &c. 

The  10th  count,  after  alleging  that  Edward  Penr  carried 
on  trade  and  business  as  a  manufacturer  of  japanned  and  tin 
wares  at  Wolverhampton,  and  that  divers,  to  wit  fifty,  workmen 
were  hired  and  employed  and  worked  for  him,  allege<l  that  the 
defendants,  with  divers  other  evil-disposed  persons,  on  the  day 
aforesaid,  in  the  year  aforestud,  with  force  and  ajnus,  Sec.,  "did 
unlawfully  conspire,  combine,  confederate  and  agree  together  by 
obstructing  the  said  Edward  Perry,  by  inducing  and  persuading 
the  workmen  in  the  hiring  and  employment  of  the  said  Edward 
Perry,  so  carrying  on  business  as  aforesaid,  to  leave  their  hiring, 
employment  and  work,  to  force  and  endeavour  to  force  the  said 
Edward  Perry,  so  carrying  on  trade  and  business  as  aforesaid,  to 
make  an  alteration  in  the  mode  of  conducting  and  carrying  on 
his  said  trade  and  business  as  aforesdd,  to  the  great  damage,  &c. 
The  I  Ith  count  alleged  "  that  divers  persons  were  being  faired 
and  employed  as  workmen  for  the  said  Edward  Perry  in  his  said 
trade  and  buainess,"  and  that  the  defendants,  with  others,  "  did 
amongst  themselves  unlawfully  conspire,  combine,  confederate  and 
agree  together,  by  molesting  and  obstructing  such  workmen  as 
might  be  willing  to  be  hired  and  employed  by  the  said  Edward 
Perry  in  his  said  trade  and  business  as  aforesaid,  and  who  were  not 
then  hired  and  employed  by  the  said  Edward  Perry,  or  by  any 
other  person  to  prevent  and  endeavour  to  prevent  the  said  work- 
men, so  willing  to  he  hired  and  employed  fay  the  said  Edward 
Perry,  in  his  said  trade  and  business  as  aforesaid,  from  hiring 
themselves  to  and  from  accepting  work  and  employment  from  the 
said  Edward  Perry  as  aforesaid,  in  bis  said  trade  and  business  as 
aforesaid,  to  the  great  damage  of  the  said  Edward  Perry,"  &c. 

The  12th  count  was  the  same  as  the  eleventh,  only  alleging  the 
means  to  be  *'  by  unlawfully  using  threats  and  intimidation  to  sach 
workmen,"  &c. 

The  13th  count  was  as  follows: — "And  the  jnrors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  heretofore,  before 
and  at  the  time  of  the  committing  of  the  offence  bereinafler  in  this 
count  mentioned,  the  said  Edward  Perry  carried  on  trade  and  bad- 
ness as  a  manu^cturer  of  japanned  and  tin  wares,  at  Wolveiliamp- 
ton  aforesaid,  in  the  county  aforesaid,  and  that  divers,  to  wit  fifty, 

? arsons,  being  artificers,  had  contracted  with   the  said  Edward 
erry  to  serve  him  as  workmen  and  artificers  in  his  said  trade  and 
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business  for  certain  times  and  periods,  respectively  agreed  upon        B"®* 
between  them  and  the  said  Edward  Perry,  and  that  the  said  persons     di,pfikm> 
BO  being  such  artificers  as  aforesaid  has  entered  into  the  service  amd  othkm. 

of  the  said   Edward   Perry  as  such  manufacturer  as  aforesaid ;        

and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  If^* 
present,  that  the  said  George  Duffield,  the  said  Thomas  Wood-  Ccrupiracy  to 
worth,  and  the  said  John  Gaunt,  together  with  divers  other  evil-  »'o««  ^f'S^- 
disposed  persons  on  the  day  aforesaid,  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
amongst  themselves  unlawfully  conspire,  combine,  confederate  and 
agree  together  by  divers  subtle  means  and  devices  to  induce  and  per- 
suade the  said  artificers^  so  having  contracted  with  the  said  Edward 
Perry  as  aforesaid,  to  serve  him  in  his  said  trade  and  business 
for  certain  times  and  periods  so  as  aforesaid  respectively  agreed 
upon  between  them  and  the  said  Edward  Perry  as  aforesaid,  and 
so  having  entered  into  the  service  of  the  said  Edward  Perry  as 
aforesaid,  unlawfully  to  absent  themselves  from  the  said  service  of 
the  said  Edward  Perry  without  the  consent  of  the  said  Edward 
Perry,  before  the  respective  terms  of  their  said  contracts  as  afore- 
said were  completed,  to  the  great  damage  of  the  said  Edward 
Perry,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace,"  &c. 

The  14th  count  alleged  that,  ^  before  and  at  the  time  of  the 
committing  of  the  ofience  hereinafter  in  this  count  mentioned,  the 
said  Edward  Perry  carried  on  trade  and  business  as  a  manufacturer 
of  japanned  and  tin  wares  at  Wolverhampton  aforesaid,  in  the 
county  aforesaid,  and  that  one  Frederick  Orchard,  being  an  arti- 
ficer, had  contracted  with  the  said  Edward  Perrv  to  serve  him  as 
a  workman  and  artificer  in  his  said  trade  and  business  for  a  certain 
time  and  period,  to  wit,  for  the  period  of  one  year,  from  the  ninth 
day  of  September,  a.d.  1850,  upon  certain  terms  then  agreed 
upon  between  him  the  said  Frederick  Orchard  and  the  said  Edward 
Perry,  and  that  the  said  Frederick  Orchard,  so  being  such  artificer 
as  aforesaid,  had  entered  into  the  said  service  of  the  said  Edward 
Perry  as  aforesaid ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  George  Duffield,  the  said 
Thomas  Wood  worth,  and  the  said  John  Gaunt,  tosrcther  with  divers 
other  evil-disposed  persons  on  the  day  aforesaid,  m  the  year  afore- 
said, with  force  and  arms  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  amongst  themselves  unlawfully  conspire,  combine, 
confederate  and  agree  together  by  divers  subtle  means  and  devices, 
and  ille^l  acts  and  practices,  and  by  intoxicating  the  said 
FredericK  Orchard,  to  induce  and  persuade  the  said  Frederick 
Orchard,  such  artificer  as  aforesaid,  and  so  having  contracted  with 
the  said  Edward  Perry  as  aforesaid  to  serve  him  in  his  said  trade  and 
business  for  the  said  period,  on  the  said  term^so  as  aforesaid  agreed 
upon  between  the  said  Frederick  Orchard  and  the  said  Edward 
Perry  as  aforesaid,  and  so  having  entered  into  the  service  of  the  said 
Edward  Perry  as  aforesaid,  unhwfuUy  to  absent  himself  from  the 
service  of  the  said  Edward  Perry  without  the  consent  of  the  said 
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Bso.  Edward  Perry^  and  before  the  term  of  his  6sud  contract  as  aforeaaid 

«•  was  completed,  to  the  great  damage  of  the  said  Edward  Perry,  &c. 

AND^Hiota.  ^^®  ^^^  count  was  similar  to  the  14th,  only  substituting  the 

name  of  ^*  William  Aston"  for  *^  Frederick  Orchard,"  and  alleging 

^^^^'  his  contract  of  service  with  Mr.  Perry  to  have  been  for  **two 

Contmraeu  to  7®*™  ^^"'^  ^^  '^^^  ^^7  ^^  November,  A.D.  1850." 
nmwoffu.  The  16  th  count  alleged  that  the  defendants,  ^'with  divers 
other  evil-disposed  persons,  on  the  day  aforesaid,  in  the  year  afore- 
said, with  force  ana  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  unlawfully  conspire,  combine,  confederate  and  agree 
together  unlawfully  to  intimidate,  prejudice,  and  oppress  one 
Edward  Perry  in  his  trade  and  occupation  as  a  manufacturer  of 
japanned  and  tin  wares,  and  to  prevent  the  workmen  of  the  said 
Edward  Perry  from  continuing  to  work  for  the  said  Edward  Perry 
in  his  said  trade  and  occupation,  to  the  great  damage  of  the  said 
Edward  Perry,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace,"  &c. 

The  17  th  count  alleged  that  the  defendants,  with  others,  on, 
&c.,  with  force  and  arms,  at,  &c.,  '^  did  unlawfully  conspire,  com- 
bine,  confederate  and  agree  together  by  divers  subtle  means  and 
devices  and  wicked  acts  and  practices  to  injure,  and  oppress  the 
said  Edward  Perry  in  his  trade,  business,  and  occupation  of  a 
manufacturer  of  tin  and  japanned  wares,  and  to  induce  the  work- 
men of  the  said  Edward  Perry  to  depart  from  their  employment 
and  work  with  the  said  Edward  Perry  before  the  period  of  their 
agreement  with  the  said  Edward  Perry  was  completed,  to  the 
great  damage  of  the  said  Edward  Perry,  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace,"  &c. 

The  18  th  count  alleged  that  the  defendants,  with  others,  at» 
&c.,  with  force  and  arms,  on,  &c.,  ^*  wickedly  intending  to  injure 
and  oppress  the  said  Edward  Perry  in  his  trade  and  business  as  a 
manufacturer  of  japanned  and  tin  wares,  did  unlawfully  conspire, 
combine,  confederate  and  agree  together  by  divers  subtle  means 
and  devices,  and  by  intoxicating  and  thereby  rendering  senseless 
the  workmen  of  tne  said  Edward  Perry  in  his  said  trade  and 
business,  to  convey  to  a  distance  and  carry  away  the  said  work- 
men of  the  said  Edward  Perry,  and  thereby  to  prevent  the  said 
workmen  from  continuing  to  work  for  the  said  Edward  Perry,  and 
to  injure,  aggrieve,  and  oppress  the  said  Edward  Perry  in  his  said 
trade  and  business  as  aforesaid,  and  to  the  great  damage  of  the 
said  Edward  Perry,"  &c 

The  19th  count  alleged  that  the  defendants,  with  others,  on, 
&C.,  with  force  and  arms,  at,  &c.,  '^  did  unlawfully  conspire,  com- 
bine, confederate  and  agree  together  unlawfully  to  intimidate, 
prejudice,  and  oppress  one  Edward  Perry  in  his  trade  and  occupa- 
tion as  a  manufacturer  of  japanned  and  tin  wares,  and  to  entice 
and  seduce  away  the  workmen  of  the  said  Edward  Perry  from  the 
employment  of  the  said  Edward  Perry,  and  thereby  to  injure  and 
oppress  the  said  Edward  Perry  in  his  said  trade  and  occupation, 
to  the  great  damage  of  the  said  Edward  Perry,"  &c 
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The  20th  count  alleged  that  the  defendants,  with  others,  at,  &Cy        Bao. 
with  force  and  arms,  on,  &c,  "  unlawfully  did  conspire,  combine,    ^  Jl\„r^ 
confederate,  and  agree  together  by  divers  subtle  means  and  devices,  j^x,  oxHua. 

and  by  illegal  acts  and  practices,  and  by  molesting  and  rendering       

intoxicated  the  workmen  in  the  employment  of  the  said  Edwaid       ]^' 
Perry,  and  by  inducing  the  said  workmen  to  depart  from  the  said  contpiraqf  to 
employment  of  the  said  Edward  Perry,  and  to  break  their  contracts    ram  wage$. 
with  the  said  Edward  Perry,  to  force  and  compel  the  said  Edward 
Ferry  to  alter  and  thereby  increase  the  amount  of  waees  which 
he  the  said  Edward  Perry  then  was  in  the  habit  of  paying  to  the 
workmen  in  the  employment  of  him  the  said  Edward  Peny,  to  the 
great  damage  of  the  said  Edward  Perry,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace,"  &c. 

Allen,  Sent,  Huddkstan,  and  Rupert  Kettle  for  the  prosecution. 

Keating y  Q*C.,  Skinner y  and  Vaughan  for  the  defendants. 

Alleny  Seijt.,  stated  the  case,  of  which  the  following  is  the  sub- 
stance.— The  prosecutor,  Mr.  Perry,  was  a  manufacturer  of  tin- 
plate  ware  at  Wolverhampton.     Tnere  were  four  or  five  similar 
establishments  in  the  town.     The  trade,  down  to  the  spring  of 
1850,  had  been  uniformly  prosperous,  finding  full  occupation  to 
the  men  engaged  in  it,  and  affording  reasonable  and  fair  profit  to 
those  embarking  their  capital  in  it.     It  seemed  to  have  been  a 
trade  little  subject  to  changes,  and  he  believed  that  down  to  the 
period  in  question  there  had  been  no  dissensions  of  any  kind  between 
the  masters  and  their  servants.    Down  to  that  period  Mr.  Perry 
was  the  largest  manufacturer  of  the  kind  in  Wolverhampton,  and 
he  was  in  the  habit  of  paying  his  workmen  from  25s.  to  2L  a  week, 
according  to  the  amount  of  work.    Neither  at  that  time  nor  before 
had  there  been  any  agreement  between  the  masters  to  make  the 
wages  similar  in  all  cases,  but  Mr.  Perry  had  conducted  his  works 
on  the  principle  he  himself  thought  proper  to  lay  down,  on  the 
scale  of  wages  he  thought  proper  to  pay  and  the  workmen  thought 
proper  to  accept,  without  reference  to  the  wages  given  by  otner 
masters.     Mr.  Perry  also,  in  conjunction  with  his  brother,  carried 
on  japan  works,  and  the  tin  works  and  japan  works  were  intimately 
connected — so  intimately,  that  if  the  tin  works  were  stopped,  the 
japan  works  must  stop  also  for  want  of  materials,  so  tnat  any 
sudden  cessation  in  the  trade  of  the  tin  works  carried  on  by  Mr. 
Edward  Perry  would  have  an  injurious  effect  not  only  on  that 
particular  branch  of  the  trade,  but  would  also  throw  the  japan 
workmen  out  of  employ.     That  was  the  state  of  the  trade  up  to 
1850.     Mr.  Perry  was  in  the  habit  of  using  machinery  in  his 
manufactory;   other  manufacturers  did  not  use  machinery,  and 
there  was  some  little  difference  in  the  rate  of  wages  paid  M^essrs. 
Perry's  men  and  the  men  in  the  employ  of  the  other  manufac- 
turers, and  this,  probably,  gave  rise  to  what  afterwards  happened. 
The  men  in  the  employ  of  Messrs.  Perry  had  the  work  prepared 
for  them  by  machinery,    and,    consequently,    the  wages  were 
different  to  those  paid  by  the  manufacturers  who  did  not  thus 
prepare  their  work.    Down  to  April,  1850,  not  a  word  of  com- 
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Bbg.       plaint  had  been  made  against  Mr.  Perry  by  his  workmen,  and  at 

^'  that  time  he  was  full  of  orders,  and  giving  full  employment  to  every 

AND  OTHERS.  ^^^^9  woman,  and  child  engaged  by  him.     It  was  under  these  cir- 

cumstances  that  a  certain  class  of  persons  associated  together,  not 

^^^^'       in  Wolverhampton,  but  in  London,  thought  proper  to  interfere. 

Conspiracy  to  -^  letter  was  received  by  Mr.  Perry  from  London.    The  seal  of 

raise  wages,    the  letter  contained   the  inscription,  '' National   Association   of 

United  Trades,  fox  the  Employment  of  Labour,*'  and  the  letter 

was  as  follows : — 

'^  National  Association  of  Uhited  Trades, 
255,  Tottenham  Court  Road, 

London,  April  2,  1850. 

**SiB, — I  am  requested  by  the  executive  committee  of  the 
above  association,  to  inform  you  that  a  deputation  of  their  body^ 
in  conjunction  with  certain  representatives  of  the  tin-plate 
workers  of  Wolverhampton,  purpose  waiting  upon  you  on  Monday, 
the  8th  April,  instant,  to  take  your  opinion  on  the  book  of  prices 
which  has  been  left  for  your  examination,  and  which  the  tin-plate 
workers  are  desirous  should  be  established  as  the  recognised  price 
list  for  the  town.  I  am  further  instructed  to  express,  on  the  part 
of  this  committee,  its  sincere  desire  that,  by  the  proposed  inter- 
view an  arrangement  may  be  come  to,  which  may  in  future  con- 
tribute to  the  harmony  and  good  feeling  of  both  employers  and 
workmen  in  your  important  and  lucrative  branch  of  manufacture. 
Mr.  Frederick  Green  and  Mr.  Thomas  Winter  are  the  persons 
appointed  by  this  committee  to  act  in  a  mediatorial  capacity  on 
behalf  of  the  tin-plate  workers,  and  they  venture  to  hope  that  you 
will  receive  them  purely  as  mediators,  and  not  as  presuming  to 
visit  you  in  an  offensive  spirit  of  dictation. 

^'  I  have  the  honour  to  remain.  Sir, 

'^  Your  most  obedient  humble  servant, 

**  Wm.  Peel,  Secretary." 

Mr.  Perry  having  large  orders  on  hand  necessarily  felt  alarmed, 
because  his  experience  had  shown  him — and  the  practice  had  been 
found  to  be — that  disputes  never  took  place  between  the  men  and 
the  masters  when  work  was  slack;  but  when  a  trade  was  pe- 
culiarly prosperous,  when  orders  were  on  hand,  and  it  was  known 
that  they  were  pressing,  that  was  the  moment  selected  for  em- 
barrassing the  employers.  Aware  of  this,  Mr.  Perry  sought  to 
fortify  himself,  and  he  called  his  men  in  and  asked  them  if  they 
had  any  objection  to  enter  into  a  written  contract  to  work  for  him 
a  certain  time.  Many  of  them,  indeed  the  greater  portion  of 
them,  said  they  had  no  objection.  The  amount  of  remuneration 
was  settled  and  fixed,  the  men  binding  themselves  for  certain 
periods  to  work  for  Mr.  Perry,  and  for  Mr.  Perry  alone,  at  the 
scale  of  prices  so  fixed  upon,  Mr.  Perry  agreeing  to  supply  them 
with  work  and  wages  under  any  and  all  circumstances.  It  seemed 
perfectly  reasonable  and  reciprocal,  that  when  the  men  undertook  to 
devote  their  entire  labours  for  the  profit  of  their  master,  the 
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master  should  engage  to  find  work  for  them  under  all  circum-       Bbo. 
stances.    There  was  this  little  difference  in  the  agreement^  the    ^   ^' 
men  were  to  give  six  months'  notice  of  their  intention  to  leave  the  ^^^^d  ormita. 

master,  while  the  master  on  his  part  was  bound  only  to  give  one       

month's  notice.  It  seemed  to  be  a  just  and  reasonable  contract,  ^^^^- 
as  Mr.  Peny  undertook,  under  any  circumstances,  to  provide  his  coMf^nes  iq 
men  with  employment  and  pav  them  their  wages.  But  if  it  were  rtUte  wages. 
not,  it  was  an  agreement  such  as  the  men  thought  fit  to  make, 
such  as  they  had  a  right  to  make,  and  such  an  agreement  as  no 
stranger  had  a  right  to  interfere  with  so  as  to  induce  the  men  to 
break  it.  Messrs.  Winter,  Green  and  Peel  waited  upon  Mr. 
Perry  at  his  counting-house,  and  made  certain  inquiries.  They 
wished  to  know  why  he  had  dismissed  a  certain  man  from  his 
employ.  Mr.  Perry  declined  to  give  any  infoimation  upon  that 
head,  and  upon  that  thev  said  that  they  were  come  simply  to 
settle  the  disputes  which  had  existed  between  him  and  his  work- 
men. Mr.  Perry  replied  that  he  was  unconscious  of  any  disputes 
having  existed  between  him  and  his  men,  and  with  regard  to  the 
book  of  prices,  he  said  he  would  take  the  book  and  see  whether 
the  prices  suited  him  or  not.  Mr.  Perry  thought  it  would  be  as 
well  not  to  come  to  an  open  rupture,  and  they  left  upon  the 
understanding  that  he  would  consider  the  prices  and  give  them 
some  answer.  After  several  calls  and  inquiries  had  been  made 
respecting  the  book  of  prices,  in  the  month  of  July  Mr.  Perry 
said  he  would  have  nothing  to  do  with  it.  From  that  time  he 
was  subjected  to  the  annoyance  and  interference  of  which  he  had 
to  complain,  and  had  at  length  been  compelled  to  institute  pro- 
ceedings against  George  Duffield,  Thomas  Woodworth,  and  John 
Gaunt,  the  parties  included  in  the  indictment.  He  (Serjt  Allen) 
would  not  at  that  moment  produce  printed  placards  which  had 
been  issued,  because  he  was  afraid  it  mi^ht  be  ruled  by  his  lord- 
ship that  he  did  not  sufficiently  connect  the  defendants  with  them« 
He  would,  however,  say,  that  placards  had  been  issued  of  an  inju- 
rious tendency,  and  of  the  character  of  which  they  mi^ht  judge  if 
put  in  evidence.  If  the  placards  were  admitted  in  evidence,  then 
his  task  would  be  short ;  but  if  not,  he  should  be  able  to  connect 
the  three  defendants  with  all  that  was  done  by  Peel  and  the 
others,  and  show  that  by  their  subsequent  acts  they  carried  out 
the  conspiracy  with  which  they  were  charged.  A  meeting  of  tin- 
plate  workers  had  been  held,  at  which  Green,  a  person  of  the 
name  of  Rowlands,  Peel,  and  others  were  present  At  this 
meeting  the  three  defendants,  who  were  not  workmen  of  Mr. 
Perry,  accepted  a  regular  employment,  they  became  members  of 
a  secret  local  committee  at  Wolverhampton,  at  a  salary  of  4«.  Qd. 
a  day,  and  6rf.  drink  money.  From  that  time  Mr.  Perry  found  a 
commotion  among  his  workmen :  he  found  that  the  three  defen- 
dants were  enticing  them  on,  and  that  his  men  could  not  leave  the 
works  without  being  met  by  one,  two,  or  three  of  the  defendants. 
From  that  time  men  who  had  been  in  Mr.  Perry'tj  employ,  who 
had  received  liberal  wages  and  were  good  workmen,  disappeared 
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from  their  work  and  from  the  town  of  Wolyerhampton.    Many  af 

these  men  had  recently  before  entered  into  the  contracts  to  serve 

▲MD 'ormou.  Mr.  Perry,  as  already  observed.     The  men  thus  disappeared  under 

the  auspices  of  the  defendants,  and  from  eighty-five,  tne  number  of 

men  was  reduced  to  twenty-two,  those  twenty- two  not  being  of  the 

Cofupiraey  to  i^ost  able  kind.  The  men  selected  to  be  taken  &om  the  works 
raiu  wagea.  were  the  bcst  workmen,  the  object  being  to  embarrass  Mr.  Perry. 
Orders  being  pressings  Mr.  Perry  was  obliged  to  go  to  France  and 
Germany  for  workmen,  and  hire  them  at  any  cost.  After  a  time 
the  men  dropped  in  again  and  returned  to  their  old  master,  and  it 
appeared  they  had  been  sent  to  all  parts  of  the  kingdom,  some  had 
even  been  sent  to  Ireland.  The  men  received  small  pittances 
while  away,  and  they  returned  penniless,  miserable  and  starving. 
Proceedings  were  taken  before  the  ma^strates,  and  the  three 
defendants  were  committed  for  trial,  bail  being  afterwards  taken 
for  their  appearance  to  answer  the  charge.  He  should  show 
beyond  all  doubt  that  these  three  men.  Gaunt,  Duffield,  and 
Woodworth,  having  accepted  the  office  of  secret  local  committee, 
and  supplied  with  funds,  got  Mr.  Perry's  men,  made  them  drunk, 
and  in  that  state  sent  them  o£F  to  Liverpool,  Birmingham,  Preston, 
and  even  Ireland.  When  &way»  the  defendants  supplied  them 
with  money  by  means  of  post-office  orders.  These  were  the  facts 
of  the  case  upon  which  the  charge  was  brought.  It  would  be  for 
the  jury  to  say,  whether  the  three  defendants,  either  or  all  of 
them,  did  conspire  with  others  in  using  intimidation^  threats  or 
force,  or  by  molesting,  to  induce  or  compel  the  men  to  leave  their 
employment  The  nature  of  the  charge  was, — first,  they  were 
charged  with  interfering  by  molesting  and  endeavouring  to  force 
the  men  to  leave  their  work.  The  defendants  were  also  charged 
with  having  interfered  in  the  business  of  Mr.  Perry,  and  by  such 
molestation  and  interference  inducing  him  to  alter  the  mode  of 
conducting  his  business ;  and  there  was  another  charge,  that  of 
preventing  men  hiring  themselves  to  Mr.  Perry. 

Mr.  Edward  Perry,  the  prosecutor,  was  called  and  examined  by 
HuddlestofL  He  deposed  to  the  receipt  of  the  letter  of  the  2nd 
April,  1850,  signed  William  Peel,  secretary,  read  by  Serjt.  Allen 
in  his  statement,  and  also  to  a  conversation  with  Peel,  Bowlands^ 
and  Green,  on  the  8th  April,  when  they  tendered  a  book  of  prices 
for  his  adoption.  The  witness  also  stated  that  he  had  several 
interviews  with  Peel  and  Green  between  April  and  July.  In  that 
interval  he  sot  a  considerable  stock  on  hand,  and  entered  into 
contracts  witn  a  number  of  workmen.  [A  paper  was  handed  to 
the  witness.]  ^'  This  is  a  contract  I  entered  into  with  a  man 
named  Frederick  Orchard." 

Htiddkston  (to  the  witness.) — I  believe  you  entered  into  many 
of  those  contracts  with  your  workmen  f 

Witness. — I  did  from  that  time. 

Keatinfff  Q.  C,  interposed. — ^We  shall  hear  of  them  when  they 
come;  (to  the  witness)  I  suppose  all  the  contracts  you  entered  into 
were  in  writing? 
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Witness. — They  were.  Rio. 

Huddlestan. — How  many  did  you  enter  into  ?  ..    •• 

"Witness. — About  fifty  or  sixty  altogether.  ato  o^Ss. 

Keating  objected  to  evidence  of  any  contract  not  produced.  You        

cannot  call  pieces  of  paper  contracts  without  proving  them.  ^^^* 

Erle,  J. — I  think  you  may  name  the  instruments  always ;  but  cbiMpmiey  to 
I  will  endeavour  to  take  that  which  is  legal  evidence,  and  stop  at    ram  wagu, 
the  boundary:  and  this  I  take  to  be  legal  evidence:  ^^ After  April 
I  got  a  considerable  stock  in  hand,  and  entered  into  contracts  in 
writing  with  men   about  fifty  or  sixty  in  number:    this  with 
Orchard  is  one.*'  (i) 

The  witness  then  proceeded  to  state  that  about  the  month  of 
July,  Peel,  Green,  and  Rowlands,  and  one  or  two  other  persons 
called  on  him,  and  witness  said  he  would  have  nothing  to  do  with 
them.  He  would  not  allow  third  parties  to  interfere  in  his  busi- 
ness. Peel  said  they  were  exceedmgly  sorry ;  things  must  take 
their  course.  After  this  time  witness  observed  many  strangers 
about  his  manufactory  and  premises,  and  among  others,  the  three 
defendants,  Duffield,  Wood  worth  and  Gaunt,  and  Rowlands  alsoi 
they  were  there  repeatedly,  and  in  conversation  with  the  work- 
men outside  the  gates.  A  hired  workman  named  Haines  had  left 
without  leave,  and  during  his  absence  witness  saw  the  defendant 
Duffield  standing  in  the  gateway,  and  a  strange  boy  giving  him  a  / 
bundle  of  clothes;  the  boy,  on  being  asked,  said  they  wereHaines' 
dothes.  The  workmen  were  continually  holding  **  shop  meetings'' 
and  discussions.  Aft;er  this  time  the  workmen  began  to  leave  in 
couples.  Between  July  and  the  end  of  the  year  about  sixty  men 
left.  On  the  27th  of  July  the  witness  caused  the  following 
placard  to  be  printed  and  distributed  in  Wolverhampton,  and  also 
advertised  in  the  Birmingham  papers : — 

^'  To  Journeymen  Tin-plate  workers. 
**  Wanted,  twenty  good  workmen  in  the  above  line ;  constant 

(&)  In  the  ease  of  Rtg,  t.  Rowlaayit  and  others  (see  the  oezt  ease),  a  nmilar  objectioa 
was  raised.  Ifr.  Geor^  Henry  Perry  being  nnder  ezanuDstion,  having  stated  that  nearij  all 
his  workmen  who  were  not  under  written  contracts  had  left  him  in  Jnlj,  thefbUowing  questiona 
were  put  to  him:  **  At  that  time  were  thsM  pesroos  who  were  under  written  contracts,  with 
yonf"  Witness. — **  At  that  time  then  were  fourteen  or  fifteen  under  written  oontracts.* 
"  When  had  those  contracts  been  dgned  by  them?"  Witness. — "  Some  were  five  or  six  yean  old." 

WhaUUgj  Q.  C.  interposed. — The  contracts  must  be  produced. 

Erlb,  J. — **  I  think  Uie  question  is  reguUr:yon  may  not  ask  as  to  the  contents  of  a  writtta 
instrument:  but  when  a  man  has  been  in  your  employ  you  have  a  right  to  ask  him  whether  he 
was  employed  by  word  of  month  or  by  writing,  and  if  he  was  employed  by  writing,  you  may 
ask  *  how  long  had  he  been  in  your  employ.'  Neither  of  those  things  are  the  contents  of  the 
written  instrument.  Mr.  Huddleston*s  question  is  founded  on  the  statement  of  the  witness,  that 
abont  that  time  fourteen  or  fifteen  men  were  in  his  employment  under  written  contracts.  '  How 
long  had  they  been  in  your  serrioe  under  the  written  contracts'  is  in  effect  the  question." 

In  the  progress  of  the  case  in  the  text  (Reg.  t.  Dufidd  and  otken),  a  witness  for  the  pfo- 
iecution  was  asked  whether  he  had  been  an  apprentice  of  the  prosecutor  at  any  time. 

Keatrng,  Q.  C.  objected  that  it  would  appear  from  some  document  when  he  was  apprentioe. 

Erlb,  J. — The  relation  may  be  prored,  although  it  may  be  created  by  deed.  The  rdation  of 
landlord  and  tenant  may  be  proved,  although  created  by  deed.  A  man  may  say  he  was  the 
serrant  of  another,  notwithstanding  he  was  hired  by  writing.  The  witness  may  say  he  waa  an 
apprentice.    (See  also  Reg.  t  Pld^^oUe,  ante,  p.  329.)~[J.  E.  D.] 
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Bsck        employment  will  be  given  at  the  prices  paid  daring  the  last  ei^ht 
*•         years.     Apply  to  Mr.  Edward  Perry,  Jedds-works,  Paul-street. 

▲HD  OTHSB&       '^  N.  B.  Liberal  advances  will  be  made  to  steady  workmen. 

ilsK  '*  Wolverhampton,  July  24,  1850." 

Cofupjracy  to  As  soon  as  this  document  was  published,  witness  saw  the  fol- 
roiMwagu.    lowing  placard  posted  about  Wolverhampton  and  Birmingham, 
and  particularly  about  the  tin  manufactories  there : — 

**  Liberal  advances  to  steady  workmen. 

"  Notice. — Mr.  Edward  Perry  having  refused  to  give  the  list 
price  agreed  upon  by  the  trade  society  to  be  paid  to  the  journey- 
men tm-plate  workers  in  Wolverhampton,  has  advertised  for 
twenty  good  workmen  at  constant  employment,  at  the  prices  paid 
the  last  eight  years.  The  journeymen  are  informed  that  the  prices 
Mr.  E.  Perry  pays  are  from  25  to  30  per  cent  under  the  prices 
paid  at  other  manufactories  in  this  town,  and  from  10  to  15  per 
cent,  under  the  list  agreed  to  by  the  men,  which  is  the  average 
between  the  prices  paid  by  him  and  by  Mr.  Richard  Perry,  Mx. 
Walton,  and  Messrs.  Shoolbred  and  Co. 

"  On  behalf  of  the  Committee, 

"  Henry  Rowlands,  Secretary." 

"Wolverhampton,  July  24,  1850." 

This  witness  then  preceded  to  give  the  following  evidence.  I  also 
saw  this  hand-bill  (a  paper  was  put  into  the  hands  of  the  witness) 
circulated  about  the  town.  I  saw  it  about  the  same  time  that  I  saw 
the  defendants  on  my  premises.  The  copies  of  this  handbill  were 
principally  stuck  in  the  windows  of  some  of  the  beer-shops  or 
public  houses.  I  saw  one  of  them  in  the  window  of  a  public-house 
called  "  The  Swan,"  which  is  frequented  by  the  tin-plate  workers. 
I  believe  I  saw  one  in  the  Garrick's  Head  public-nouse :  and  I 
saw  one  at  the  Star  beer-house.  Feel  and  Green  and  Winters 
lodged  there.  A  copy  was  also  left  at  my  manufactory.  I  have 
seen  the  three  defendants  continually  going  into  the  above  houses, 
while  that  document  was  in  the  window. 

Huddleston  now  proposed  to  have  the  hand-bill  read. 

Keating^  Q.  C.  (after  looking  at  it)  objected  that  at  present  it 
was  not  evidence.  It  puiports  to  emanate  from  a  different  body 
altogether.  Seeing  the  heading  and  foot  it  seems  to  me  it  is 
not  proper  to  be  read. 

[Mr.  Justice  Erie  looked  at  the  document  It  was  headed 
*^  Special  application  for  an  extra  levy ;"  and  was  addressed  ^'  to 
the  members  of  the  several  trade  societies  connected  with  the 
National  Association  of  United  Trades,  by  the  Central  Com- 
mittee," and  was  signed  "  on  behalf  of  the  Central  Committee, 
William  Peel,  Gen.  Sec"  (c)] 

(e)  See  poH^  p.  423,  and  alio  tb|s  docmndDt  at  length  in  the  next  caae,  Reg.  v.  RowUmda  and 
others. 
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Eble,  J. — I  do  not  at  present  see  that  this  is  evidence.     Of       Rko. 
course  yoii  tender  it  in  evidence  as  the  act  of  these  defendants,     j.    ^' 
either  by  themselves  or  as  being  published  by  their  authority  ?        ^^  others. 

AUeUy  Serjt — Or  recognised  l)y  them,  my  Lord.  

Erle,  J. — Published  by  them  or  by  their  authority ,  and  you        ^^^^' 
may  prove  that  either  by  showing  they  published,  or  adopted  it  Conspiracy  to 
after  it  was  published.     I  have  been  looking  back,  and  I  do  not    raise  wages, 
find  anything  connecting  them  with  it  more  than  that  it  was  in 
the  windows  of  some  of  the  public  houses  which  these  men  were 
in  the  habit  of  going  into  and  coming  out  of. 
^' Allen. — The  evidence  is  that  PeeX  Green,  and  Winters  lodged 
at  the  Star  public-house  during  the  time  they  were  at  Wolver- 
hampton.    The  evidence  is  offered  as  showing  what  the  intention 
of  Peel  and  those  persons  who  appear  on  tne  scene  before  the 
present  defendants  appear  at  all,  was.     This  is  their  act,  and  is 
part  of  their  conduct  in  pursuance  of  a  conspiracv  which  was 
previously  formed.      The  three  defendants  and  Kowlands  are 
found  loitering  about  the  manufactory  at  this  very  time.     Row- 
lands was  one  of  the  persons  who  waited  on  Mr.  Perry  in  the  first 
instance  with  the  letter  and  the  price  book.     Rowlands  and  Peel, 
and  others  live  at  this  house,  in  the  window  of  which  this  placard 
is  exhibited.    It  is  submitted  that  this  is  within  the  principle  upon 
which  flags  are  exhibited  in  a  procession,  or  any  exhibition  of 
placards  at  a  meeting  are  received  in  evidence  against  persons  Evidence  of 
taking  part  in  those  assemblies.     The  question  was  discussed  on  conspiracj. 
the  trial  of  O'Connell. 

Erle,  J. — The  gist  of  the  bill  was  apparently  for  the  purpose 
of  compelling  the  scale  of  prices.  As  it  purports  to  come  from 
the  local  committee,  it  might  veir  well  be  evidence  against  Row- 
lands, if  he  was  on  his  trial ;  and  as  it  purports  to  be  in  the  name 
of  the  central  committee,  and  Peel  as  secretary  to  the  central 
committee  said,  in  effect,  '*  Rowlands  is  our  local  agent,"  it  is  to 
be  presumed  he  must  have  seen  it,  and  it  is  good  evidence  against 
Peel  and  Rowlands ;  (d)  but  I  am  at  a  loss  in  seeing  the  link  as  to 
the  agency  of  Rowlands  with  respect  to  the  three  defendants  who 
are  charged  with  molesting  workmen,  or  conspiring  to  molest 
workmen,  and  with  conspiring  to  molest  Mr.  Perry. 

Allen,  Serjt. — What  I  purpose  is,  to  connect,  by  their  acts,  the 
three  defendants  in  this  case  with  all  that  went  before,  and  in 
which  Rowlands  and  the  others  were  instruments, 

EuLE,  J. — Then  you  will  give  in  evidence  thos3  acts  of  the 
defendants  that  hereafter  you  will  contend  are  in  pursuance  of 
what  was  propounded  in  that  handbill.  You  may  make  a  handbill 
admissible  against  a  man,  if  I  may  so  say,  by  retrospective  light 
arising  from  his  conduct.  If  a  handbill  says  that  certain  things 
will  be  done  by  certain  persons,  and  that  handbill  is  circulated 
where  those  persons  probably  saw  it,  and  they  do  the  very  thing 
that  the  handbill  indicates  they  would  do,  when  that  is  in  evidence 

(d)  See  the  next  ease,  Reg.  ▼.  Rowlands, 
VOL.  V.  2  E 
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Req. 

V. 

DUFFIELD 
AND   OTHERS. 

1851. 

Conspiracy  to 
raise  wages. 


Evidence  of 
conspiracy. 


I  am  of  opinion  that  the  bill  would  be  admissible  against  them^  but 
we  are  not  at  that  stage  yet. 

lAHeUy  Serjt.,  then  withdrew  it  for  the  present.] 

Erle,  J. — I  have  made  a  note,  **  put  in,  objected  to,  and  with- 
drawn." 

The  witness  then  stated  that  his  brother  went  to  Paris,  and  that 
he  subsequently  had  in  his  employment  six  French  workmen,  who 
remained  about  six  weeks,  and  then  left  without  notice.  A  few 
days  after  these  men  arrived  the  witness  saw  the  defendant  Duffield 
taking  off  one  to  the  Garrick's  Head :  witness  and  his  brother 
went  after  him  and  brought  him  away  from  Duffield.  The  witness 
also  deposed  to  the  fact  of  workmen  of  the  names  of  Thompson, 
Harper,  Ireland,  Jones,  Brittain,  Whessell,  Smith,  Cole,  Summer- 
field,  Whittington,  Dance,  Aston,  and  Short,  who  were  under 
written  contracts,  leaving  him  without  notice. 

The  witness  being  asked  for  the  dates  when  these  different  per- 
sons left  him,  said,  "  I  have  a  memorandum  of  all  the  dates  when 
they  left  and  when  they  come  back,"  and  was  about  to  refer  to  a 
paper,  when  ^ 

Keating y  Q.C.,  interposed. — ^Was  it  made  at  the  time  they  left? 
— No. 

EiiLE,  J. — Did  you  enter  it  in  a  book  when  they  left? — I  know 
by  their  work  when  they  went  away.  I  had  another  document, 
which  was  on  a  rough  piece  of  paper,  and  I  have  copied  it  out 
more  neatly. 

Htfddleston. — ^Was  the  other  in  your  own  handwriting? — ^It  was, 
and  made  at  the  time. 

Erle,  J. — Then  it  comes  within  the  rule :  this  is  a  fair  copy  of 
a  rough  minute  made  at  the  time.  That  is  evidence,  as  the  witness 
swears  it  is  a  fair  copy.     He  may  read  that,  {e) 

The  witness  then  gave  the  dates  from  the  copy-memorandum, 
and  proceeded  to  state  that  in  the  whole  he  lost  sixty  workmen, 
and  had  subsequently  employed  Germans.  That  he  advertised  for 
workmen,  and  afterwards  noticed  strangers,  having  the  appearance 
of  workmen,  coming  towards  his  manufactory.  Some  were  engaged 
to  come  on  the  following  day,  and  they  did  not  come. 

On  cross-examination  by  Keating^  Q.C.,  the  witness  stated  that 
in  October  he  applied  to  the  Mayor  of  "Wolverhampton,  as  being 
the  chief  magistrate  in  the  town,  for  protection,  because  his  men 

(e)  Whether  the  witness  can  refresh  his  memory  by  referring  to  a  mere  copy  of  his  original 
memorandum  is  a  question  of  some  difficulty  and  doubt  In  several  cases  he  has  been  allowed 
to  do  so,  where,  haying  looked  at  the  copy,  he  was  enabled  to  swear  positively  to  the  facts  finxn 
his  own  recollection ;  but  here  it  must  be  presumed,  though  some  of  the  reports  are  silent  on 
the  subject,  that  the  copy  was  made  from  the  notes  of  the  witness,  either  by  himself  or  by 
some  person  in  his  presence,  or  at  least  in  such  a  manner  as  to  enable  the  witness  to  swear  to 
its  accuracy.  Even  then  it  may  be  questionable  whether  the  copy  should  be  used,  so  long  as 
the  original  is  in  existence,  and  its  absence  unexplained:  for  there  is  much  weij^ht  in  the  remark 
of  Mr.**Jn8tice  Patteson,  who  observes,  that  the  rule  requiring  the  production  of  the  beat 
evidence  is  equally  applicable,  whether  a  paper  be  produced  as  evidence  in  itself,  or  be  merely 
used  to  refresh  the  memory.  Be  that  as  it  may,  thos  much  seems  clear,  that  if  the  copy  be  an 
imperfect  extract,  or  be  not  proved  to  be  a  correct  copy,  or  if  the  witness  have  no  independent 
recollection  of  the  facts  narrated  therein,  the  original  most  be  used:  Taylor  on  Evidence,  vol  2, 
p.  934,  and  cases  there  cited. — [J.  E.  D.] 
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were  continually  annoyed  and  his  manufactory  beset  by  the  tin-        Rbg. 
plate  workers  going  past  it.     The  mayor  expressed  a  wish  to  see  *• 

the  witness  at  the  public  oflSce,  and  he  attended-     The  mayor  had  akd^thbes. 

invited  the  delegates  from  the  National  Trade  Association  to  meet  him        

there.  Witness  objected  to  their  being  present.  There  were  several        ^^^^' 
magistrates  on  the  bench.     Witness  stated  to  the  mayor  the  an-  cantpiracy  to 
noyances  he  had  experienced^  and  claimed  from  him  protection  for    raise  wages, 
himself,  his  workmen,  and  property.  The  delegates  brought  forward 
and  discussed  the  rate  of  wages  paid  by  the  witness  as  compared 
with  other  manufacturers  in  Wolverhampton.     The  mayor  per- 
mitted them  to  speak^  but  the  witness  objected  to  their  inter- 
ference. 

Keating  was  about  to  ask  the  witness  whether  the  mayor  and 
magistrates  who  were  assembled  upon  that  occasion  did  not  express 
an  opinion^  whether  rightly  or  wrongly,  upon  the  matter,  and  what 
that  opinion  was,  when 

AUen^  Seijt.,  objected  that  the  question  could  not  be  asked. 

Keating  submitted  that  if  the  opinion  was  expressed  to  the  pro- 
secutor  it  was  a  proper  question. 

Erle,  J. — That  which  is  said  to  a  man  may  be  said  to  be  an 
admission  of  the  truth  of  the  fact,  if  the  thing  is  said  of  a  matter 
within  his  knowledge,  and  if  he  does  not  deny  it ;  but  that  which 
is  said  by  a  man  in  a  judicial  position  is  often  not  assented  to  by 
those  who  hear  it,  and  they  do  not  often  have  an  opportunity  of  sutements 
arguing  it-     The  only  principle  of  letting  what  A.  says  in  the  ^"««  magis- 
presence  of  B.  be  admitted  in  evidence  against  B.,  is  upon  the  *^*^ 
supposition  that  B.  would  say,  ^^  it  is  not  true,''  if  it  was  not  true. 
It  goes  to  the  jury  whether  he  did  not  assent  to  it ;  but  when  a 
man  is  before  the  mayor  and  says,  "  I  object  to  your  going  into 
this,"  and  you  ask  him  what  the  mayor  said  about  the  matter 
which  he  objected  to,  I  think  it  cannot  be  held  that  he  assented  to 
the  opinion  expressed  by  the  mayor. 

Keating. — I  tender  the  evidence. 

Erle,  J. — The  witness  says,  **I  was  before  the  mayor  in 
October,  1850 ;"  then  you  propose  the  question,  "  What  did  the 
mayor  say  about  this  matter  of  the  wages  ?" 

Keating, — I  will  introduce  it  with  another  question.  (To  the 
witness) :  Did  you  wait  until  the  mayor  and  the  magistrates  had 
taken  time  to  deliver  their  decision  or  their  opinion  ? — I  did. 

Did  they  retire  to  consider  the  matter? — They  did. 

By  the  Judge.— I  told  the  mayor  that  I  objected  to  either  the 
mayor  or  the  delegates,  or  any  other  person,  interfering  between 
me  and  my  workmen,  and  that  all  I  came  for,  was  protection. 

Erle,  J. — Then  it  will  stand  on  this  statement : — "  I  waited 
till  the  mayor  and  magistrates  retired  and  returned  and  gave  their 
opinion ;"  then  comes  the  proposed  question,  "  What  did  the 
mayor  say  ?" 

Keating, — I  will  put  another  question  first.  Were  you  there 
in  consequence  of  an  application  you  made  to  the  mayor? — Wit- 
ness: I  was. 

2  e  2 
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Keo.  Keating. — The  prosecutor  makes  an  application,  there  is  a  hear- 

..    ^'  log  and  a  decision,  and  I  propose  to  give  the  decision  in  eyidence. 

AKD  OTHERS.   J-^is  IS  a  juUgment, 

Erle,  J. — It  is  neither  a  decision  or  a  jud^ent.     It  is  a  pro- 

^^^^;        posal  of  arbitration  dissented  from  by  one  of  tiae  parties^  and  taken 
Conspiracy  to  ^P  ^J  the  Other.     The  witness  applied  to  the  mayor ;  the  mayor 
raise  wages,    dcsired  him  to  attend ;  the  mayor  asked  him  to  meet  the  dele- 
gates ;  that,  of  course,  means  that  the  mayor  intended  to  endea- 
vour to  mediate. 

Keating  submitted  that  at  all  events  he  had  a  right  to  bave^  as 
a  fact,  the  view  the  mayor  and  magistrates  took  of  it. 

Erle,  J. — I  am  at  a  loss  to  know  upon  what  principle.  Sup- 
pose, on  a  trial  for  a  misdemeanor,  A.  B.  says  in  the  street  of  the 
defendant,  '^  That  man  is  one  of  the  guiltiest  men  I  know,  and  is 
fit  to  be  made  a  public  example  of/'  would  you  say  that  was  ad- 
missible in  evidence  against  him?  Then  if  it  is  not  admissible, 
would  it  be  admissible  if  he  said,  ^^  He  is  a  particularly  respectable 
man,  a  great  friend  of  mine,  and  I  think  he  ought  to  get  off."  I 
do  not  like  to  decide  a  matter  in  a  hurry ;  but  to  my  mind  it  is 
one  of  the  most  familiar  points  that  that  which  is  said  by  another 
tribunal  is  most  particularly  to  be  repudiated  by  a  tribunal  which 
is  to  form  an  opinion  of  its  own. 

Keating. — I  propose  to  offer  it  in  this  way.     The  witness  says 

statempnts       '^®  applied  to  the  mayor  for  protection ;  he  made  an  application  to 

before  the  mayor  to  do  something  or  other ;  he  appeared  there,  and  other 

magistrate.       parties  appeared  there,  to  whose  being  heard  the  witness  objected; 

the  mayor,  however,  seems  nevertheless  to  have  heard  them ;  he 

also  heard  what  Mr.  Perry  and  those  with  him  had  to  state ;  and 

having  heard  that,  he  delivered  an  opinion,  or  a  decision,  or  a 

judgment,  or  whatever  it  was,  upon  the  matter  of  the  application 

made  to  him.     Now  Mr.  Perry,  as  I  understand,  and  the  other 

parties,  wait  while  the  mayor  and  the  other  magistrates  retire  in 

order  to  consider  what  their  opinion,  or  decision,  or  judgment, 

ought  to  be,  and  they  return  and  deliver  an  opinion,  or  judgment, 

or  decision,  and  I  propose  to  give  in  evidence  what  that  was. 

AUen^  Serjt.,  objected. 

Erle,  J. — I  think  I  ouorht  to  give  Mr.  Keating  the  option  of 
putting  the  question,  **  W  hat  did  the  mayor  say  ?"  and  I,  npon 
objection,  rule  in  his  favour,  contrary  to  that  which  I  have  already 
held,  and  contrary  to  what  I  should  say  was  my  opinion,  but  I 
am  always  unwilling  to  reject  evidence.  If  there  is  the  least  doubt 
about  it,  it  is  better  always  to  admit  it.  My  opinion  is  against  its 
admissibility  ;  nevertheless,  I  will  admit  it. 

The  witness  then  stated — The  mayor  said  I  had  asked  for  pro- 
tection and  I  should  have  it,  but  he  went  into  a  long  tale  about 
quantum  meruit  for  wages.  I  do  not  know  what  it  was — I  thought 
it  was  a  good  deal  of  nonsense  at  the  time. 

Keating. — I  have  no  doubt  you  recollect  the  pith  of  what  was 
said.  Was  it  not  to  the  effect  that  the  mayor  and  magistrates  of 
the  town  were  of  opinion  that  you  ought  to  give  the  wages  which 
were  given  by  Messrs.  Shoolbred  and  Walton  ? 
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Erle,  J. — I  gave  you  permission  to  ask  what  the  mayor  said.        Reg. 
Now  you  put  a  further  question  which  you  suggest  as  the  pith  of         «'• 
what  the  mayor  said,  which  is  not  what  ne  said.  awd  others. 

Keating. — If  1  am  entitled  to  have  what  the  mayor  said,  I  may        

be  permitted  in  cross-examination  to  put  it,  "  Did  he  not  say  so       ^^ 

"^i^^''''    XX  .  .  .      Conspiracy  to 

£bl£,  J. — I  am  unable  to  see  my  way  to  this  evidence,  but  if  raue  wagu, 
persisted  in  I  will  take  it. 

The  Witness  then  continued. — The  mayor  said  if  my  agreement 
stated  that  I  was  to  pay  the  same  wages  as  were  paid  to  other 
workmen  in  Wolverhampton,  and  there  were  no  data  to  go  by,  the 
question  would  be,  what  was  the  quantum  meruit  of  the  town,  and 
I  ought  to  pay  that. 

Duncan  M^Naughton,  the  prosecutor's  foreman,  proved  that  after 
the  period  when  his  master  refused  to  adopt  the  book  of  prices, 
persons  were  posted  at  various  places  near  the  manufactory.  Wit- 
ness had  seen  the  three  defendants  and  Rowlands  together  on 
various  occasions^  talking  to  the  men  in  Mr.  Perry's  employment. 
When  witness  went  from  the  manufactory  into  the  town  of  Wol- 
verhampton, the  defendants  followed  him,  observing  where  he 
went.  Rowlands  did  the  same,  but  not  so  frequently.  Rowlands 
was  Secretary  to  the  Tin-Plate  Workers'  Society.  The  witness 
then  confirmed  the  prosecutor's  statement  as  to  the  men  leaving 
his  employment.  After  advertising  for  workmen,  parties  of  them  ^^j^n^g 
came  to  the  manufactory  and  asked  for  situations,  and  witness 
promised  to  put  them  to  work,  and  yet  they  never  appeared  after- 
wards. On  one  occasion,  after  prombing  to  set  two  men  to  work 
on  the  following  day,  witness  went  into  a  room  at  the  Garrick's 
Head  frequented  by  the  tinmen,  and  saw  those  two  men  sitting 
there,  and  the  defendant  Woodworth  was  there.  The  two  men 
did  not  afterwards  come  to  work.  The  effect  of  the  workmen 
going  away  was  to  prevent  Mr.  Perry  completing  orders. 

Samuel  Shale  proved  that  he  was  at  a  shop  meeting,  at  Messrs. 
Walton's  manufactory,  of  their  men,  about  September,  1850. 
Duffield  was  present.  He  said  he  had  been  in  office  and  could  do 
nothing,  and  would  give  it  up.  He  applied  for  something,  and  it 
was  said  he  was  to  have  something  allowed  him  for  losing  his  time 
and  doing  the  tinmen  good.  There  was  something  proposed  about 
a  secret  committee :  the  men  proposed  upon  it  were  Woodworth 
and  Gttunt,  two  of  the  defendants,  and  a  man  named  Pitt,  and  the 
proposition  was  carried.  These  men  were  to  receive  4*.  6^/.  a-day. 
Gaunt  and  Woodworth  left  their  work  after  this  meeting.  A 
subscription  of  4«.  a-piece  was  soon  after  called  for :  the  money 
went  to  the  **  Trade."  The  witness  afterwards  saw  Mr.  Perry's 
workman  Orchard  with  Duffield  and  Woodworth  at  the  Star,  and 
deposed  to  a  conversation  between  them.  The  witness  had  seen 
the  defendants  in  the  company  of  Green  and  of  Rowlands  many 
times  between  September  and  November. 

Duncan  M^Naughton  was  recalled,  and  stated  that  he  was  pre- 
sent at  a  meeting  held  in  the  theatre  at  Wolverhampton  at  the 
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Rko.  end  of  October,  1 850.  Peel  and  Green  were  at  the  meeting.  They 
lodged  at  the  Star  at  that  time.  Feel  addressed  the  meeting.  On 
the  witness  being  asked  what  Peel  said, 

Keating  submitted  that  the  question  could  not  be  put. 

Erle,  J. — I  do  not  see  how  it  is  admissible.     No  defendant  is 

Conspiraeif  to  **  ^^^  meeting.  Unless  they  are  shown  to  be  at  the  meeting,  you 
raise  wages,  must  show  that  Peel  was  co-operating  with  them  as  a  co-conspirator^ 
which  is  assuming  the  probandum,  or  you  must  show  that  he  was 
their  agent,  I  do  not  see  that  he  was  agent,  and  at  this  stage  I 
am  not  aware  that  there  is  evidence  enough  to  contend  that  it  is 
established  that  Peel  and  these  men  were  engaged  in  one  common 
purpose,  and  that  in  pursuance  of  that.  Peel  addressed  that 
meeting. 

Htiddleston. — We  show  Peel  and  the  defendants  together,  and 
Peel  and  Green  afterwards  acting  with  them. 

Erle,  J. — You  must  show  a  combination  for  a  common  purpose. 
I  do  not  know  what  this  meeting  was  for,  and  it  must  be  one  of  the 
purposes  specified  in  the  indictment. 

Huddleston. — That  is  the  way  we  propose  to  do  it.  We  propose 
to  show  a  public  meeting,  at  which  certain  persons  were  present, 
which  persons,  we  show,  were  associated  with  these  defendants  by 
their  subsequent  acts. 

Erle,  J. — But  you  must  show  they  were  co-operating  with 
them  at  this  very  time.  You  must  show  them  parties  to  a  con- 
spiracy, and  after  you  have  once  shown  that,  the  act  of  each  con- 
spirator is  admissible  against  the  whole. 

Huddleston  submitted  that  had  been  done  by  showing  Rowlands 
and  the  defendants  watching  and  acting. 

Erle,  J. — Watching  and  speaking ;  but  then  it  is  not  quite  to 
be  assumed  that  they  w^ere  watching  and  speaking  for  the  purpose 
of  intimidating  workmen  and  seducing  them.  That  is  the  actual 
issue  in  the  cause ;  if  that  is  to  be  assumed,  we  need  not  trouble 
ourselves  any  more.     The  evidence  is  not  quite  enough,  I  think. 

Evidence  was  then  given  with  respect  to  the  abduction  of  Mr. 
Perry's  workmen  by  intoxicating  and  intimidating  them,  tending 
to  implicate  the  defendants.  The  only  further  evidence  connecting 
the  defendants  with  the  acts  of  Rowlands,  and  vice  versa,  was  as 
follows : — 

Frederick  Orchard,  a  witness,  stated  that  at  a  meeting  at  the 
Swan  tavern  in  October,  1840,  he  being  under  a  written  agreement 
with  Mr.  Perry,  the  defendants  WocSworth  and  DufiSeld  called 
him  out  of  the  room,  and  Duffield  asked  witness  if  he  was  willing 
to  go  away,  and  that  if  he  would  go  they  would  allow  him  12^. 
a-week.  Witness  agreed  to  go  with  four  others  by  a  midnight 
train  on  the  following  Saturday.  Duffield  said  he  (the  witness) 
might  get  every  bone  in  his  sldn  broken  if  he  did  not  go.  Two 
days  after,  on  the  18th  of  October,  witness  attended  a  meeting  at 
the  Garrick's  Head.  The  three  defendants  and  Rowlands,  "  the 
secretary,"  Green,  Winters,  and  others,  were  there.  Duffield  said, 
speaking  of  the  men  in  Mr.  Perry's  employ,  that  they  did  not  mean 
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to  send  any  more  articled  men  away  until  the  meeting  was  over  at       Rso. 
the  theatre.     On  the  27th  of  October  the  witness  was  at  the  Star,     j.^" 
Green  and  Winters  lodged  there.     All  the  defendants  were  there,  ato  otoers. 

and  Green,  Rowlands,  Winters,  and  others.    They  had  a  quantity        

of  papers  with  them  with  the  secretary's  name  attached.     Wooa-        ^^* 
worth  said  he  was  going  to  circulate  bills  about  the  town.     He  conspiracy  to 
gave  witness  one.     On  the  6th  of  November  witness  was  again  at    raise  wages, 
the  Star.   The  defendant  Duffield,  in  the  presence  of  Woodworth, 
said  he  had  got  a  situation  for  witness  in  Ireland.     Witness  ex- 
pressed his  unwillingness  to  ^o,  saying  he  was  a  hired  servant, 
and  Duffield  said,  "  You  had  better  go,  or  else  it  will  be  worse 
for  you."     The  witness  was  paid  some  money  by  Woodworth,  and 
went  off  in  a  state  of  intoxication  by  the  train  from  Wolverhamp- 
ton to  Chester,  and  thence  to  Cork. 

At  the  close  of  the  evidence  for  the  prosecution, 
Alleuy  Serjt.,  again  tendered  the  handbill  in  evidence  which  was 
found  exhibited  at  the  windows  of  the  public-houses  where  Peel, 
Kowlands,  and  other  parties  lodged,  (f)  Resubmitted  that,  looking 
at  the  contents  of  the  document,  it  contained  an  announcement 
which  was  subsequently  carried  out  by  the  acts  of  the  three 
defendants. 

Skinner  submitted  that  the  connexion  of  the  parties  ought  in 
the  first  instance  to  be  shown  before  any  internal  evidence  was 

given.  ^     ^  ^  Evidence  of 

Erle,  J. — This  is  proposed  to  be  put  in  upon  the  ground  that  ooospiracj. 
it  was  in  a  situation  where  the  defendants  would  probably  see  and 
read  it.    If  it  announced  that  they  would  perform  certain  acts, 
and  afterwards  they  did  the  acts,  then  it  would  be  admissible  in 
evidence  against  them. 

Skinner  contended  that  his  lordship  was  not  entitled  to  look  at 
the  document  until  in  some  way  or  other  it  was  connected  with 
the  defendants. 

Erle,  J. — The  nature  of  a  document  is  sometimes  to  be  consi- 
dered before  you  decide  whether  it  is  admissible  or  no.  As  at 
E resent  advised,  the  balance  in  my  mind  is  against  the  admissi- 
ility.  It  is  sought  to  weigh  down  the  scale  by  internal  evidence. 
Before  I  say  finally,  '*no,"  I  think  I  ought  to  run  my  eye  over  it. 
I  only  read  the  first  column  when  it  was  first  ofiered. 

Mr.  Justice  Erie  then  examined  the  handbill.  [As  already 
observed,  it  was  signed  by  Peel,  and  was  addressed  to  the  members 
of  the  several  trade  societies  connected  with  the  National  Asso- 
ciation of  United  Trades  by  the  central  committee.  It  stated  that 
the  committee  had  been  called  upon  by  the  tin-plate  workers  of 
Wolverhampton  for  advice  and  assistance  to  enable  them  to  obtain 
from  their  employers  an  established  book  of  prices  for  the  town. 
It  narrated  interviews  and  negotiations  with  the  manufacturers, 
and  that  "  prices  were  proposed  by  Mr.  E.  Perry  which  would 
have  placed  the  men  in  a  worse  position  than  they  are  in  at  prc- 

(/)  Sceanie,  p.  416. 
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fiKo.        sent."      The    following  were   the   portions  of   the  handbill   to 
-    *•  which  the   counsel  for    the  prosecution    directed  his   lordship's 

AND   OTHERS.     ftttCntlOn  I 

*'  In  this  position  your  committee  were  applied  to  by  the  com- 

1^*  mittee  of  the  tin-plate  workers  to  support  them  in  an  attempt  to 
Ccnspiracy  to  forcc  the  Original  book  upon  the  non-conforming  employers,  and 
raUe  wages,  that  the  association  should  support  those  who  were  members  of 
the  National  Association^  ninety-nine  in  number,  or  such  of  them 
as  it  might  be  necessary  to  take  out,  and  that  the  trade  should 
support  those  who  were  not  members  of  the  National  Ajbso- 
ciation. 

^^  Your  committee,  considering  this  case  as  one  for  an  advance 
of  wages,  did  not  consider  itself  warranted  in  pledging  the  asso- 
ciation without  the  sanction  of  the  members.  They  therefore 
submitted  to  the  Tin-plate  Workers*  Committee  the  following 
propositions : — 

^'  ^  1st.  That  the  deputation  from  the  central  committee  proceed 
to  Wolverhampton  on  Monday,  the  1st  of  July. 

*^  *  2nd.  That  the  deputation  be  instructed  to  re-open  negotia- 
tions with  the  men  and  their  employers  for  a  modified  list  of  prices, 
upon  a  basis  of  the  average  of  the  prices  now  paid  by  Messrs. 
Shoolbred,  Walton,  E.  Perry,  and  R.  Perry. 

*^  ^  3rd.  That  this  committee  draw  up  a  memorial  to  the  trades. 

Evidence  of       explanatory  of  the  case  of  the  tin-plate  workers,  calling  for  their 

conspiracy.        couseut  to  such  a  Icvy  as  may  be  necessary  to  enable  them  to 

accomplish  their  objects  in  behalf  of  the  tin-plate  workers,  in  the 

event  of  their  renewed  attempt  to  settle  the  case  by  mediation 

failing. 

^'  ^  4th.  But  should  the  attempts  to  settle  this  by  mediation  fail, 
and  any  arrangements  beneficial  to  the  men  be  gained  by  ulterior 
measures  of  a  more  coercive  character,  this  committee  beg  it  to  be 
distinctly  understood,  that  in  the  event  of  a  depression,  or  through 
a  relaxation  in  the  organization  of  their  trade,  the  employers 
attempt  to  reduce  them  to  their  present  prices,  this  committee 
shall  not  be  called  upon  to  defend  their  position  by  pecuniary 
assistance.'"  ••••*♦ 

**  Your  committee  are  powerfully  impressed  that  when  it  becomes 
known  that  the  just  and  reasonable  clauns  of  the  tin-plate  workers 
will  be  backed  by  the  united  and  continuous  support  of  the 
National  Association,  that  the  struggle  will  be  short,  that 
Messrs.  R.  and  E.  Perry,  with  all  their  wealth  and  influence, 
will  not  like  to  see  their  business  passing  away  to  their  neigh- 
bours, or  to  other  towns,  who  will  be  quite  ready  to  receive  it. 
Neither  the  men,  nor  your  committee  can  be  charged  with  pre- 
cipitancy, or  of  having  made  any  unreasonable  demands."] 

£rle,  J. — I  do  not  see  anything  specifically  referring  to 
Duffield,  Woodworth  and  Gaunt,  who  are  the  persons  now  on 
their  trial.  It  seems  to  me  that  that  is  wanting.  I  can  find  a 
great  deal  about  other  persons ;  and  from  the  line  of  examination 
taken  here,  if  they  had  been  on  their  trial  it  might  have  been  a  difie- 
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rent  question,  {g)  The  inclination  of  my  mind  is  against  its  Beo. 
admissibility  in  this  case.  ^    ^' 

[The  evidence  was  accordingly  rejected.]  ^d  qtubbs. 

Keatinffy  Q.  C.  addressed  the  jury  for  the  defendants.     In  the        

course  of  his  address  he  made  the  following  observations  with  ^^^' 
respect  to  the  law  of  conspiracy,  as  it  affected  combinations  among  carupiraey  to 

workmen  : —  roue  wages, 

^^  Conspiracy  is  a  word  very  often  used  and  sometimes  mis- 
understood. Conspiracy,  no  doubt,  is  iUesal;  and  conspiracy 
consists  in  combination.  But  you  are  not,  therefore,  to  jump  to 
the  conclusion  that  every  combination  is  illegal,  or  that  every 
combination  is  a  conspiracy.  Of  course,  everything  that  is  great 
that  is  done  in  this  country  is  done  by  means  of  combination ; 
and  the  question  is,  when  you  come  to  ask  yourselves  whether  a 
particular  combination  constitutes  a  conspiracy  or  not,  whether 
the  combination  is  for  a  purpose  which  is  in  itself  illegal,  or  which 
is  meant  to  effect  a  purpose  not  in  itself  illegal,  but  by  means 
which  are  themselves  illegal;  and  I  believe,  gentlemen,  that 
although,  undoubtedly,  the  definition  of  conspiracy  has  been 
stretched  somewhat  beyond  that ;  although  I  believe  it  has  been 
said  (though  I  cannot  nnd  any  distinct  authority  for  it)  that  that 
which  would  be  no  offence  to  do  in  one,  would,  if  agreed  to  be 
done  by  more  than  one  person,  constitute  an  offence  against  the 
law,  I  believe  that  that  doctrine  rests  on  no  legal  foundation ;  and  jg^^j^-  ^^  ^^ 
I  believe  that  the  only  true  and  safe  definition  of  conspiracy  is  priBonen. 
that  which  I  submit  to  you  (oi  course  with  deference  to  what  you 
will  hear  from  my  Lord),  tnat  it  must  be  a  combination  for  the 
purpose  either  of  doing  an  illegal  act,  or  of  doing  an  act  not  in 
itself  illegal,  but  by  means  which  are  illegaL  I  know  of  no  other 
definition  for  that  wide  net  called  conspiracy,  except  that  which  I 
have  the  honour  to  lay  before  you,  and  which  of  course  you  will 
only  receive  subject  to  its  being  approved  of  when  my  Lord  comes 
to  lay  down  the  law  to  you.  ^ow,  gentlemen,  the  general 
features  of  this  indictment  would  seem  to  refer  to  the  illegal  acts  of 
the  defendants  with  reference  to  the  wages  which  workmen  in 
Wolverhampton  were  to  receive  from  their  emplovers ;  and  I  am 
sure  that  I  address  many  who  are  perfectly  well  aware  of  what 
are  the  rights  of  masters  and  what  are  the  rights  of  workmen 
under  the  present  system  of  law.  Masters  have  a  perfect  right,  I 
apprehend,  to  combine  together  and  agree  to  fix  the  rate  of  wages 
which  thev  as  capitalists  shall  give  to  their  workmen ;  and,  upon 
the  other  hand,  tne  workmen  have  just  as  clear  a  correlative  right 
to  combine  and  meet  for  the  purpose  of  fi^i^  the  rate  of  wages 
for  which  they  will  part  with  their  labour.  The  one  right  is  not 
more  clearly  ascertained  than  the  other,  nor  does  it  rest  upon  any 
other  foundation  of  law,  or  I  would  add,  of  justice  than  does  the  other 
of  those  rights;  and,  therefore,  you  are  not  to  suppose,  gentlemen, 
when  it  is  paraded  before  you  that  workmen  meet  and  discuss  the 

C^)  As  to  the  eflRwt  of  the  placard  aa  eridenoa  agaioat  Peel  and  Rowlands,  aaa  tho  naxt  case, 
Reg,  T.  Rowkatdk  and  atkers. 
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Bao^        rate  of  wages,  or  when  it  is  put  before  you  that  they  join  in 
DnvnELD     ^^^®*^^s  ^or  the  purpose  of  insuring  their  receiving  such  a  rate  of 

Am>  oTHXBs.  wages,  you   are  not  therefore  to  suppose  that  they  are  doing 

thereby  an  illegal  act ;    for  they  are  doing  that  which  the  law 

^^^^'        sanctions  them  in  doing.     But  there  is  a  point  at  which  the  law 

Caiuptracy  to  Bays  they  shall  stop,  and  that  point  is  very  clear  and  very  well 
raite  vfoges,  defined ;  and,  like  all  rules  of  law  for  a  disobedience  to  whidi 
parties  may  subject  themselves  to  criminal  proceedings,  it  is  broad 
and  plain,  and  distinctly  marked.  It  is  this :  whilst  the  workmen 
have  a  full  right  to  meet  and  combine  to  fix  the  rate  of  wages  at 
which  they  and  their  fellows  will  give  their  labour  to  the 
capitalist,  they  have  no  right  whatsoever,  by  threats,  by  intimida- 
tion, by  violence,  by  obstruction,  or  by  molestation,  to  carry  out 
their  views ;  but  so  long  as  they  carry  out  their  object  short  of 
that,  they  have  a  perfect  right  to  meet,  to  combine,  and  to  fix 
their  wages,  and  to  agree  amongst  themselves  that  they  will  not 
work  for  less  than  certain  wages.  Nay  more,  as  it  was  put  by  a 
learned  and  able  Judge  in  a  recent  case,  tried  at  Liverpool,  {h) 
men  have  a  right  to  meet  and  to  agree  that  they  will  not  work 
under  a  certain  rate  of  wages.  They  have  a  right,  if  their  fellows 
ask  them,  to  tell  them  that  they  ought  not  to  work  under  a 
certain  rate  of  wages.  They  have  a  perfect  right,  in  fact,  staying 
short  of  conducting  it  by  violence,  obstruction,  molestation,  intimi- 

Keating  for  the  Nation,  or  threats,  by  themselves,  and  others,  to  combine  and  to 

prisoners.  agree  to  the  fixing  a  rate  of  wages,  and  to  say  that,  except  at  that 
rate  of  wages,  they  will  not  give  their  labour  to  the  capitalist. 
Now,  gentlemen,  accordingly,  the  present  indictment,  in  its  more 

Erominent  features,  charges  the  de^ndants  that  they  did  conspire 
y  threats,  by  intimidation,  by  obstruction,  and  by  molestation,  to 
prevent  the  workmen  of  Mr.  Edward  Perry,  the  prosecutor,  from 
continamg  at  their  work;  and  undoubtedly,  if  tLt  were  proved 
before  you,  it  would  sustain  those  counts  of  the  indictment  framed 
in  that  aspect  of  the  case.  There  are  also  counts  which  refer 
generally  to  the  servants  of  Mr.  Edward  Perry  being  so  impeded ; 
there  are  counts  also  which  refer  to  particular  servants  being  so 
impeded ;  but  I  believe  that  the  gist  of  the  indictment  is  with 
reference  to  the   statute  of  the  6  Geo.  4,  (t)  and  charges  that 

(A)  Bolfe,  B.  in  Reg,  y.  (fCinmior^  LiTerpool  spring  assizes,  1847,  not  reported,  bntprinted  £rom 
the  shorthand  writer^s  notes. 

(i)  6  Geo.  4,  c  129.  This  statute  recites  the  5  Geo.  4,  c  95,  and  that  the  provisions  of 
that  act  have  not  been  found  effectoal;  that  combinations  of  workmen  are  iojorious  to  trade 
and  oommerce,  dangerous  to  the  tranquillitj  of  the  oonntry,  and  especially  prejudicial  to  the 
interests  of  all  who  are  concerned  in  them ;  aud  thai  it  is  expedient  to  make  further  provision 
as  well  for  the  security  and  personal  freedom  of  individual  workmen  in  the  disposal  of  their 
skill  and  labour,  as  for  the  security  of  the  property  and  persons  of  masters  and  employees. 
The  statute  then  repeals  the  5  Geo.  4,  c  95,  and  enacts  (sect.  3),  that,  ^'  if  any  person  shall  by 
violence  to  the  person  or  property,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way 
obstructing  another,  force  or  endeavour  to  force  any  journeyman,  manufacturer,  workman,  or 
other  person,  hired  or  employed  in  any  manufacture,  trade  or  business,  to  depart  from  his  hiring, 
employment,  or  work,  or  to  return  bis  work  before  the  same  shall  bo  finibhed,  or  prevent  or 
endeavour  to  prevent  any  journeyman,  manufacturer,  workman  or  other  person  not  being  hired 
or  employed  from  hiring  himself  to,  or  firom  accepting  work  or  employment  from  any  person 
or  persons;  or  if  any  person  shall  use  or  employ  vit^ence  to  the  person  or  property  of  another, 
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either  by  moleBtation^  by  intimidation^  by  threats,  or  by  obstruc-        Reg. 
tion,  the  servants  of  Mr.  Perry  were  prevented  from  eontinuing  *'• 

in  his  service  generally,  or  that  the  particular  servants  therein  ^jj  otheks. 

named  were  so  prevented.     There  are  also  counts  in  this  indict-       

ment,  which  charge   in  general   terms,   a  conspiracy  by  subtle        ^^^^' 
means  to  induce  and  persuade  artificers  who  had  contracted  with  conspiracy  to 
]VIr.  Edward  Perry,  to  desert   his  service;  and  the  changes,  I    raise  wages. 
believe^  are  rung  upon  that  set  of  counts  as  to  servants  generally, 
and  as  to  servants    particularly.     I  believe,  also,  that  there  are 
counts  framed  on  that  view  of  the  case  as  to  conspiracy,  to  oppress 
and  impoverish  Mr.  Edward  Perry  by  various  means  which  are 
stated,  subtle  means  and  wicked  acts  and  artifices,  and  also  by 
intoxicating  and  rendering  senseless  the  workmen  in  his  employ- 
ment, and  upon  that  set  of  counts,  with  reference  to  the  intoxi- 
cation of  the  workmen,  I  presume  the  case  for  the  prosecution  Keating  for  the 
very  mainly  relies.     Mr.   Serjt.  Allen  has  placed  before  you  aP^^°°®"' 
view  of  the  case,  with  reference  to  those  counts  of  the  indictment, 
which  to  me  is  quite  new,  but  which,  whether  you  will  go  along 
with  him  in  his  view,  or  whether  you  may  hesitate  to  do  so,  I 
know  not.      The  learned  serjeant  says,  ^  Is  there  any  difference 

or  threats,  or  intimidation,  or  shall  molest,  or  in  any  way  obstmct  another  for  the  pnrpose  of 
forcing  or  inducing  snch  person  to  belong  to  any  club  or  association,  or  to  contribute  to  any 
oommon  fond,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to  any  particular 
club  or  association  or  not  having  contributed  or  having  refused  to  contribute  to  any  common 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  having  complied  or  of  his  refusing 
to  comply  with  any  rules,  orders,  resolutions,  er  regulations  made  to  obtain  an  advance,  or  to 
reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter  the 
quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufacture,  trade,  or  business, 
or  the  management  thereof;  or  if  any  person  shall  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing  another,  force 
<a  endeavour  to  force  any  manufacture  or  person  carrying  on  any  trade  or  business,  to  make 
any  alteration  in  his  mode  of  regulating,  managing,  conducting,  or  carrying  on  such  manu- 
facture, trade,  or  business,  or  to  limit  the  number  of  his  apprentices,  or  the  number  or  descrip- 
tion, of  his  journeymen,  workmen,  or  servants;  every  person  so  offending,  or  aiding,  abetting, 
or  assisting  therein,  being  convicted  thereof  in  manner  hereinafter  mentioned,  shall  be  imprison^ 
only,  or  sli^ll  and  may  be  imprisoned  and  kept  to  hard  labour,  for  any  time  not  exceeding  three 
calendar  months." 

Sect  4  psovides  **  that  this  act  shall  not  extend  to  subject  any  persons  to  punishment,  who 
shall  meet  together  for  the  sole  purpose  of  consulting  upon  and  determining  the  rate  of  wages 
or  prices,  which  the  persons  present  at  such  meeting  or  any  of  them,  shall  require  or  demand 
for  his  or  their  work,  or  the  hours  or  time  for  which  he  or  they  shall  work  in  any  manufacture, 
trade,  or  business,  or  who  shall  enter  into  any  agreement,  verbal,  or  written,  among  themselves, 
for  the  pnrpose  of  fixing  the  rate  of  wages  or  prices  which  the  parties  entering  into  such 
agreement,  or  any  of  them,  shall  require  or  demand  for  his  or  their  work,  or  the  hours  of  time 
for  which  he  or  they  will  work  in  any  manufacture,  trade,  or  business;  and  that  persons  so 
meeting  for  the  purposes  aforesaid,  or  entering  into  any  sudi  agreement  as  aforesaid,  shall  not 
be  liable  to  any  prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the  contrary  notwith- 
standing." 

Sect  5  also  provides  "  that  this  act  shall  not  extend  to  subject  any  persons  to  punishment 
who  shall  meet  together  for  the  sole  purpose  of  consulting  upon  and  determining  the  rate  of 
wages  or  prices  which  the  persons  present  at  snch  meeting,  or  any  of  them,  shall  pay  to  his  <»* 
their  journeymen,  workmen,  or  servants,  for  their  work,  or  the  hours  or  time  of  working  in  any 
manufacture,  trade,  or  business,  or  who  shall  enter  into  any  agreement  verbal  or  written,  among 
themselves,  for  the  purpose  of  fixing  the  rate  of  wages  or  prices,  which  the  parties  entering  into 
snch  agreement,  or  any  of  them,  shall  pay  to  his  or  their  journeymen,  workmen,  ot  servants, 
for  their  work,  or  the  hours  or  time  of  working  in  any  manufacture,  trade,  or  business;  and 
that  persons  so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such  agreement  as 
aforesaid,  shall  not  be  liable  to  any  prosecution  or  penalty  for  so  doing,  any  law  or  statute  to 
the  contrary  notwithstanding." 
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Beg.       between  incapacitating  a  workman  from  performing  his  contract 
•'•         by  a  blow  on  the  head  or  by  pouring  liquor  down  his  throat,  and 

AHD^H^  ^  making  him  drunk?'     Now^  certainly,  I  should  have  thought 

there  would  be  a  good  deal  of  diflFerence  in  every  point  of  view, 

^^^^'       between  those  cases  so  put.    But  I  presume  that  the  reason  for 

Congpiraey  to  putting  it  in  that  way  was  this,  that  it  might  be  supposed  that 
raise  wages,  intoxication  being  used  as  a  means  to  cause  a  workman  to 
depart  from  his  duty  would  not  be  sufficient,  but  that  if 
you  could  bring  yourselves  to  believe  that  intoxicating  a  man 
was  exactly  the  same  as  giving  a  blow  which  would  inca- 
pacitate mm  from  performing  his  service,  a  conspiracy  to 
intoxicate  would  be  uie  same  thing  as  a  conspiracy  to  give  the 
blow,  and  that,  consequently,  it  would  be  a  conspiracy  to  do  an 
illegal  act  ♦  •  •  Gentlemen,  the  question,  as  I  have  before 
sait^  which  you  have  to  try  will  be  this,  whether  there  has  been 
a  conspiracy  proved  before  you  in  which  the  defendants  partici- 
pated; for  I  am  quite  ready,  of  course,  to  admit  that  it  is  not 
necessary  that  it  should  be  a  conspiracy  including  the  defendants, 
and  the  defendants  alone ;  but  whether  there  was  a  conspiracy  in 
which  the  defendants  participated  to  do  an  illegal  act,  either  by 
legal  or  illegal  means,  or  to  do  an  act  not  illegal  by  means  which 
are  iUegaL  Now,  I  may  at  once,  in  order  to  clear  the  way  to  what 
I  conceive  to  be  the  real  point  for  you  to  try  here,  or  rather,  the 

Keating  for  the  ^^  point  to  which  you  will  have  to  apply  the  evidence  in  the  case, 

prisoaen.  admit  that  if  you  think  the  evidence  of  the  witness  Frederick 
Orchard,  who  was  called  before  you,  entitled  to  credit,  he  certainly, 
and  he  alone,  mark  you,  speaks  to  that  which  would  bring  the  de- 
fendants upon  this  record  within  the  definition  of  persons  doing 
that  which  is  illegal,  and  which  I  have  submitted  to  you  ;  because 
he  alone,  of  all  the  numerous  witnesses  who  have  been  called 
before  you,  is  the  witness  who  put  into  the  mouth  of  one  of 
these  defendants  anything  approaching  to  a  threat.  [After  com- 
menting upon  the  evidence  of  Orchard,  Keating  proceeded.]  It  is 
not  my  intention,  upon  the  evidence,  to  contend  that  these  defen- 
dants are  not  shown  to  have  wished  well  to  those  who  struck ; 
nay,  more,  that  they  were  not  prepared  to  assist  them  after  they 
had  determined  to  go;  but  even  if  you  should  think  that 
they  had  agreed  so  to  assist  them  after  they  had  determined  to  go,  I 
should  submit  to  my  Lord  that  it  is  not  an  indictable  conspiracy. 
Gentlemen,  if  the  workmen  have  a  right  to  combine  for  wages, 
I  should  submit  that  the  workmen  (I  am  now  putting  the  con- 
tracts out  of  the  question,  for  the  present)  have  a  perfect  right 
not  only  to  refuse  to  work  for  certain  wages  themselves,  but  they 
have  a  right  to  advise  others  not  to  work,  except  for  certain  wages; 
that  they  have  a  perfect  right  to  do,  and  if  they  have  a  perfect 
right  to  do  that,  an  agreement  to  do  it  cannot  be  illegal ;  and, 
therefore,  looking  at  this  case  apart  from  the  contracts,  I  should 
submit  to  you,  under  the  direction  of  my  Lord,  that  even  if  you 
were  of  opinion,  which  probably  you  would  be,  that  these  three 
defendants,  in  common  with  many  others  at  Wolverhampton,  were 
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very  desirous  that  Mr.  Perry's  rate  of  wages  should  be  raised^  or        Beo. 
should  be  altered,  and  were  also  very  desirous  that  workmen  •'• 

should  not  work  for  him,  except  at  the  wages  that  other  workmen  a»d  others. 

got;  nay,  more,  if,  irrespective  of  contracts,  they  had  advised        

them  so  to  do,  I  apprehend  that  they  would  not  be  committing  an  ^®^^* 
indictable  offence,  because  that  which  is  lawful  for  one  man  to  do,  c<nupiracv  to 
I  apprehend,  it  cannot  be  a  conspiracy  for  others  to  agree  to  do ;  raUe  vyag^t. 
and  though  I  am  aware,  as  I  said  before,  that  a  contrary  position 
has  been  put  forward,  I  believe  it  will  be  found  to  rest  on  no 
foundation  whatever,  but  on  the  contrary,  the  act,  which  it  is  the 
object  of  the  men  to  do,  must  be  clearly  and  distinctly  an  illegal 
act.  My  Lord,  I  am  sure^  will  recollect  a  very  strong  case  in 
which  it  was  held  bv  the  full  Court  of  King's  Bench,  presided 
over  by  Lord  EUenborough,  that  an  agreement  to  enter  upon 
land,  and  take  hares,  even  at  night,  was  not  an  indictable  con- 
spiracy, because,  although  the  act  no  doubt  was  in  itself  illegal, 
still  it  was  in  the  nature  of  a  civil  trespass,  and  could  not  be  made 
the  subject  of  an  indictment  for  a  conspiracy,  {k)  Now,  that  was 
a  very  strong  case,  for  the  doing  of  that  very  act  was  afterwards 
made  highly  penal.  [Erle,  J. — A  conspiracy  to  injure  a  man 
in  his  private  property ;  a  conspiracy  to  prevent  all  customers 
from  coming  to  his  shop — ^what  is  that  but  a  civil  injury  ? — a  con- 
spiracy to  injure — two  men  combining  to  interfere  with  a  man's 
civil  right — ^is  indictable.]  I  am  perfectly  aware  that  it  is  not  Keating  for  the 
easy  to  reconcile  all  the  cases  upon  the  subject  of  conspiracy  It  prisonen. 
is  difficult  to  reconcile  that  case  with  many  other  cases,  and  espe- 
cially with  some  Nisi  Prius  cases  that  there  have  been,  or  cases 
before  a  single  judge,  but  I  believe  I  have  stated  the  case  correctly ^ 
and  I  am  not  aware  that  it  has  ever  been  in  terms  overruled,  and 
it  illustrates  what  I  was  about  to  say :  that,  at  all  events,  the  law 
looks  upon  the  charge  of  conspiracy  as  one  which  must  clearly 
ascertain  the  object  of  the  parties  agreeing  or  combining,  to  be  an 
illegal  object,  and  an  illegal  object  something  beyond,  at  all  events, 
what  Lord  EUenborough  in  that  case  called  a  civil  trespass.  In 
the  present  case,  I  apprehend  (always  excluding  the  evidence  of 
Orchard),  that  you  have  no  evidence  before  you,  but  on  the  con- 
trary, the  evidence  is  the  other  way,  that  any  one  of  these  defen- 
dants, or  any  persons  who  are  brought  together  with  them,  were 
the  parties  who  induced  any  of  the  workmen  to  leave  the  employ 
of  Mr.  Edward  Perry." 

Keating  subsequently  contended  to  the  jury,  with  respect  to  the 
counts  respecting  the  breach  of  written  contracts,  that  there  was 
no  evidence  to  nx  the  defendants  with  a  knowledge  of  the  exist- 
ence of  those  contracts,  and  that,  moreover,  as  the  conspiracy  was 
alleged  to  date  irom  the  8th  of  April,  and  the  written  contracts 
between  the  prosecutor  and  his  workmen  were  not  entered  into 
until  the  months  of  July,  August,  and  September,  the  alleged 
object  of  inducing  the  men  to  violate  their  contracts,  was  dis* 

(h)Rexy,  TumtTy  13  East,  228;  as  to  this  case,  BMpoH, 
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Rbo.        proved,  and  could  have  had  no  foundation  or  existence*  He  submitted 

*•  also  that  any  support  or  assistance  rendered  to  Mr.  Perry's  work- 

▲KD^^BBs.  J^cn,  after  they  had  determined  to  leave  his  service,  would  not 

sustain  the  indictment,  and  that  there  was  no  evidence  that  thej  left 


^^^^'       in  consequence  of  anything  done  by  the  defendants.    **  The  agree- 
Corupiracy  to  D^^nt  of  thcsc  parties  to  go  is  an  agreement  which  precedes  their 
raise  voffes.    being  brought  into  contact,  either  with  the  defendants,  or  with 
any  body  connected  with  the  defendants  in  any  shape  or  way.    No 
doubt,  when  they  had  made  up  their  minds  to  go,  and  did  go,  the 
funds  of  the  society  were  there  to  assist  them ;  but  I  should  submit 
that  that  will  not  support  any  count  in  this  indictment,  if  yoa 
should  be  of  opinion  that  their  going  away  was  the  result  of  their 
own  agreement,  independently  of  any  act  done,  or  anything  said 
to  them  by  any  of  the  parties  connected  with  such  a  society.     In 
such  case,  I  apprehend,  clearly,  the  circumstance  of  their  being 
assisted  subsequently  by  the  funds  of  this  society  would  not  main* 
tain  a  single  count  in  this  indictment,  because  in  every  count,  I 
believe,  there  is  an  allegation  that  they  were  caused  to  go  either  by 
inducement,  by  obstruction,  by  molestation,  by  intimidation,  or  by 
using  unlawful  threats;  therefore,  I  apprehend,  the  prosecutors  have 
failed  in  that  which  they  were   bound  to  show  upon  some  of  the 
counts :  namely,  that  the  object  of  these  parties  was  not  merely 
to  assist  persons  who  had  left  Mr.  Perry,  but  to  induce  them  to  go 
Keating  for  the  ^^ay ;  in  fact,  to  get  them  to  go  away  by  inducement  of  their 
prisonen.         own,  and  not  from  any  agreement  of  the  workmen  themselves. 
*    *     *     It  does  seem  to  me  to  be  of  great  importance  for  you  to 
see  what  it  is  that  first  causes  these  men  to  leave  the  service: 
whether  they  determine  amongst  themselves  to  leave  the  service, 
or  whether  it  can  be  fixed  on  any  one  of  the  defendants,  that  these 
defendants,  or  any  of  them,  did  seduce  these  men  away  in  the  first 
instance,  as  distmguished  from  their  having  assisted  or  counte- 
nanced them  after  they  had  come  to  the  determination  to  go  away, 
and  after  they  had  gone  away.    In  the  one  case,  I  should  say,  under 
my  Lord's  correction,  that  the  act  itself  is  not  illegal — assisting  them ; 
and  if  it  is  not  illegal,  why,  then,  in  such  a  case  it  cannot  be  illegal 
to  cujiree  to  assist  them ;  and,  certainly,  it  is  a  remarkable  thing 
that,  with  the  exception,  I  think,  of  one  witness,  who  speaks  to 
DulBeld  having  on  one  occasion  said  something  about  the  hired 
men,  there  is  nothing  to  fix  the  other  two  defendants  with  a  per- 
sonal knowledge  of  the  circumstance — that  witness  was  Orchard. 
There  is  not  another  witness  who  fixes  either  of  the  defendants 
with  the  knowledge  of  the  existence  of  these  agreements;  and 
I  apprehend  that,   even   supposing  you  should   be  of   opinion 
(although,  I  should  submit,  there  is  no  evidence  to  warrant  it) 
that  the  object  here  was  to  get  parties  who  had  entered  into  con- 
tracts, to  violate  those  contracts,  which  might  be  an  ill^al  object, 
I  apprehend  that  the  knowledge  of  the  parties  that  contracts  were 
existing,  would  be  absolutely  essential  to  constitute  that  a  con- 
spiracy.    I  would  call  your  attention  to  the  fact,  that  not  only  has 
that  not  been  proved,  but  it  is  not  even  averred ;  there  is  not  an 
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averment  in  this  indictment  that  such  a  knowledge  even  existed  on        Rbo. 
the  part  of  these  persons."  J'- 

Ekle^  J.^  in   summing  up,  said,  the  three  defendants  stand  amd'^^ms. 

charged  upon  this  indictment  with  the  crime  of  conspiracy,  and  I       

may  say  with  the  learned  counsel,  if  we  were  to  put  to  you  the        ^^' 
whole  of  the  twenty  counts,  of  course  it  would  be  an  endless  conapkrum  to* 
embarrassment,  and  I  only  intend,  unless  the  learned  counsel  on    raise  loagn. 
either  side  insist  otherwise,  to  divide  the  counts  into  four  classes, 
and  to  put  to  you  the  question  whether  all  the  four,  or  any  of 
them,  are  in  your  judgment  established.    I  may  say,  gentlemen, 
that  with  respect  to  the  law,  relating  to  combinations  of  workmen, 
nothing  can  be  more  clearly  establisned  in  point  of  law  than  that 
workmen  are  at  liberty  while  they  are  perfectly  free  from  engage- 
ment, and  have  the  option  of  entering  into  employ  or  not,  nothing 
can  be  more  clear  than  that  they  have  a  right  to  agree  among 
themselves  to  ^y  we  will  not  go  into  any  employ  unless  we  can 
get  a  certain  rate  of  wages.    But  I  think,  gentlemen,  it  would  be 
most  dangerous  if  that  proposition  were  earned  at  all  wider  than  the 
terms  in  which  I  put  it ;  that  is  to  sav :  where  workmen  are  per- 
fectly free  from  engagement,  having  the  option  whether  they  will 
hire  themselves  or  not,  each  man  for  himself  may  say,  ^'  I  will  go 
into  no  employ  unless  I  can  get  a  certain  rate  of  wages,"  and  all 
of  them,  if  they  choose,   may  say,    ^'  We  will  agree   with  one 
another  that  in  our  trade,  as  able-bodied  workmen,  we  will  not  ^.^^^  j  ^  ^^^ 
take  empW  unless  the  employers  agree  to  cive  a  certain  rate  of  jmy.'  *' 
wages."      But,  gentlemen,  I  think  it  would  be  most  dangerous 
indeed  if  that  rule  of  law,  so  in  favour  of  workmen  protecting 
their  own  interests,  were  at  all  construed  to  extend  to  that  whica 
is  charged  upon  this  indictment,  and  which  the  counsel  for  the 
prosecution  supposes  is  made  out  by  the  evidence,  and  in  respect 
of  which  your  verdict  is  to  be  given ;  that  is  to  say :  to  suppose 
that   workmen,   who  think  that  a  certain  rate  of  wages  ought 
to  be    obtained,    have  a  right  to  combine  together  to  induce 
men,  already  in  the  employ  of  other  masters,  for  the  purpose  of 
compelling    those    masters  to  raise  their  wages.      The   indict- 
ment charges  in  one  class  of  the  counts,  and  that  to  which  I  think 
your  attention  should  be  most  prominently  directed,  that  they  con- 
spired to  obstruct  Mr.  Perry  in  the  carrying  out  of  his  business,  by 
persuading  and  inducing  workmen,  that  had  been  hired  by  him,  to 
leave  his  service  in  order  to  force  him  to  change  the  mode  of 
carrying  on  his  business.     There  are  no  threats  or  intimidations 
supposed  to  have  been  used  towards  the  workmen,  but  there  is  a 
ck^s  of  counts  founded  upon  that,  and  I  take  it  to  be  perfectly 
clear  in  point  of  law,  and  1  lay  it  down  to  you  for  the  purpose  of 
your  verdict,  that  if  that  class  of  counts  is  made  out  you  will  find 
the  defendants  guUty  upon  that  class  of  counts,  that  they  conspired 
to  obstruct  Mr.  Perry  by  persuading  his  workmen  to  leave  him  in 
order  to  induce  him  to  make  a  change  in  the  mode  of  conducting 
and  carrying  on  his  business.     Some  of  the  counts  charge  that 
they  conspire  to  obstruct  Mr.  Perry  by  this  mode ;  other  counts 
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Rbo.        charge  that  they  conspired  to  molest  Mr.  Perry  by  this  mode ;  and 

^'  I  take  it  for  granted  tnat  if  a  manufacturer  has  got  a  manuiactory, 

^D  ^^ts.  ^^^  ^^3  capitS  embarked  in  it  for  the  purpose  of  producing  articles 

in  that  manufactory^  if  persons  conspire  together  to  take  away  all 

^^*  his  workmen,  that  would  necessarily  be  an  obstruction  to  him  that 
Conspiracy  to  ^ou^d  neccssarily  be  a  molesting  of  him  in  his  manufactory ;  there- 
raiee  wages,  fore.,  if  you  find  that  these  counts  are  established  (that  is,  the  first 
set  of  counts),  you  will  say  they  are  guilty  upon  that  set  of  counts. 
I  do  not  enlarge  with  you  at  all  upon  the  rule  of  law  in  relation 
to  the  offence  of  conspiracy.  It  is  most  obvious,  in  a  word,  that 
if  persons,  intending  to  break  the  law,  are  compelled  to  act  single- 
handed,  those  on  the  side  of  the  honest  part  of  the  community 
can  very  well  oppose  them,  and  for  the  most  part  keep  them  under, 
but  if  those  who  are  determined  to  break  the  law  combine  and 
co-operate  together  for  that  illegal  purpose,  they  are  a  much  more 
formidable  enemy,  and  the  law  has  said  that  combination  for  an 
illegal  purpose  is  in  itself  an  indictable  offence.  We  are  here  to 
look  to  see  whether  it  is  made  out  that  these  three  defendants,  or 
any  two  of  them,  or  any  one  of  them,  with  others  unknown,  did 
combine  together  for  an  illegal  purpose,  and  that  which  I  have 
stated  to  you  as  the  most  prominent  set  of  counts  upon  this  indict- 
ment woidd  certainly  be  a  conspiracy  for  an  unlawful  purpose. 
Gentlemen,  the  second  class  of  counts  to  which  I  would  draw  your 
Erie,  J  to  the  attention  is  that  with  relation  to  the  freedom  of  the  worlonen 
joiy.  themselves.     The  workmen  have  a  right  to  agree  that  none  of 

those  who  make  the  agreement  will  go  into  employ  unless  they  are 
to  receive  a  certain  rate  of  wages ;  but  with  respect  to  their  fellow- 
workmen  they  have  no  right  at  all  to  agree  to  molest,  or  intimidate, 
or  annoy  other  workmen  in  the  same  line  of  business^  who  refuse 
to  enter  into  the  agreement,  and  who  choose  to  go  and  work  for 
the  employers  at  a  lower  rate  of  wages  than  that  which  the  parties 
agree  to  rely  on.  There  is,  therefore,  another  class  of  these  counts 
to  which  your  attention  is  to  be  directed,  which  alleges  that  the 
defendants  did  conspire  to  force  the  workmen,  which  were  hired  by 
Mr.  Perry,  to  leave  his  employ  by  unlawfully  molesting  the  work- 
men that  were  so  hired.  In  other  cases  it  is  by  intimidating  the 
workmen,  so  hired,  by  threats.  In  other  counts  it  is  by  using 
threats ;  and  in  other  counts  it  is  by  intimidating  the  workmen. 
I  think,  gentlemen,  that  as  to  that  set  of  counts  it  will  stand  very 
much  upon  the  evidence  of  Orchard,  because  it  is  one  thing  to 
persuade  and  induce  by  giving  money  and  giving  drink,  and  so  on, 
which  is  the  course  that  with  respect  to  a  great  many  of  the  work- 
men was  pursued :  that  is  one  thing,  and  it  is  a  very  different  thing 
from  threatening  a  man  either  with  personal  injury,  or  with  the 
loss  of  comfort  in  any  way,  if  he  chooses  to  sell  and  hire  himself 
to  another  employer.  That  sort  of  offence,  intended  by  tliis  class 
of  counts,  is  very  much  exemplified  by  Orchard's  evidence.  There 
is  no  doubt  that,  if  you  believe  any  part  of  his  evidence  with 
respect  to  the  threats,  and  believe  that  jDufBeld  there  was  acting 
in  concert  with  Woodworth  and  Gaunt,  or  any  other  person,  it 
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would  be  your  duty  to  aay  one  and  all  are  guilty  of  this  second        Bbo. 
class,  namely,  of  conspiring  together  to  endeavour  by  unlawfully  ^' 

molesting,  or  intimidating,  or  using  threats  to  the  workmen  to  AMD^raiffis. 

induce  them  to  leave  their  employ.     That  part  of  the  law  is       

intended  for  the  protection  of  the  workmen.  Let  those  without  ^^* 
engagements  agree  to  any  terms  they  please,  but  they  have  no  congpwucyto 
rignt  to  interfere  with  other  workmen  who  do  not  come  into  the  rtda^  wages, 
agreement  and  who  are,  of  course,  at  liberty  to  go  to  any 
employers  on  any  terms  they  choose.  If  you  think  that  the  evi- 
dence of  Orchard,  or  any  other  witness  ( I  do  not  remember  any 
other  who  alleges  intimidations  and  threats  to  have  been  used),  you 
will  say  the v  are  guilty  on  that  class  of  counts ;  and  if  you  do  not 
believe  Orchard,  and  there  is  none  other,  then  you  will  say  they 
are  not  guilty  upon  that  class  of  counts.  Then  there  are  two  other 
sets  of  counts,  in  respect  of  which  it  is  not  necessary  for  me  to  lay 
down  the  law  on  the  point  suggested  by  the  learned  counsel  I 
am  against  him  on  that  point  of  law,  but  I  am  now  simply  taking 
the  verdict  of  the  jury  on  the  counts  set  down  here ;  and  if  those 
counts  are  founded  on  a  mistaken  view  of  the  law,  and  your 
verdict  should  be  founded  on  them,  the  argument  of  the  learned 
counsel  will  be  available  hereafter  in  urging  that  those  counts  are  ' 
not  founded  on  any  legal  right.  I  believe  them  to  be  so,  but  that 
is  quite  immaterial  for  the  purpose  of  the  present  inquiry,  because 
I  should  tell  you  there  are  counts  that  charge  that  when  the  work- 
men had  contracted  with  Mr.  Perry  to  serve  him  in  his  trade  for 
certain  times,  the  defendants  conspired  together  to  persuade  these 
artificers  unlawfully  to  absent  themselves  from  his  service.  If  you 
are  of  opinion  it  is  made  out  that  these  men  were  acting  in  com- 
bination at  the  time  when  any  workmen  were,  according  to  the 
evidence  in  your  judgment,  persuaded  to  leave  Mr.  Perry  after 
they  had  been  hired  to  him,  they  would  be  guilty  upon  that  class  of 
counts.  The  last  class  of  counts  is,  that  they  conspired  by  making 
the  workmen  drunk,  and,  by  unlawful  means,  to  induce  them  to 
leave  Mr.  Perry.  That  is  the  fourth  class  of  counts,  and  you  will 
say  by  your  verdict  whether  all  four,  or  three,  or  two,  or  one  or 
none  of  them  are  proved. 

Mr.  Justice  Erie  then  proceeded  to  read  and  comment  on  the 
material  parts  of  the  evidence.  In  remarking  on  Mr.  Perry's  evidence 
with  respect  to  the  deputation  of  persons  who  called  upon  him,  and  his 
subsequent  refusal  to  assent  to  a  book  of  prices,  the  learned  judge 
said : — From  that  time  in  July  began  the  series  of  acts  which  are 
submitted  to  your  consideration,  to  show  that  these  three  defen- 
dants conspired  either  to  obstruct  Mr.  Perry  and  to  make  him 
alter  his  terms,  or  to  obstruct  the  workmen  by  intimidation,  so  as 
to  make  them  go,  or  to  make  the  articled  workmen  leave  him,  or  by 
drunkenness  or  otherwise  to  get  men  in  his  employ  to  go  away. 
He  gives  something  of  a  general  outline  of  that  which  it  is  for  you 
to  consider,  whether  it  docs  not  show  that  some  plan  had  been 
formed  after  these  parties  had  called  upon  him  to  agree  to  a 
uniform  book  of  prices.     He  gives  a  general  outline  of  the  steps 
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Rso.        that  were  taken  that  led  to  this  prosecution,  and  I  may  tell  jou, 

^'         gentlemen,  that  the  essence  of  the  offence  is,  that  the  parties 

AND  ^^BR8.  combined  together  to  carry  out  an  unlawM  purpose ;  I,  for  the 

purpose  of  the  present  inquiry,  use  those  terms  that  the  learned 

^^*        counsel  for  the  defendants  has  insisted  on — ^that  they  combined 
Coiupiraqfto  together  to  Carry  out  an  unlawful  puipose,  the  essence  of  the 
roue  wages,    oifencc  is  the  Combination  to  carry  out  an  unlawful  purpose ;  bat 
although  that  be  the  essence  of  the  offence,  it  does  not  happen 
once  in  a  thousand  times,  when  the  offence  of  conspiracy  is  tried, 
that  anybody  comes  before  the  jury  to  say — '*I  was  present  at  the 
time  when  these  parties  did  conspire  together,  and  when  tbey 
agreed  to  carry  out  their  unlawful  purposes ; ''   that  species   of 
evidence  is  hardly  ever  to  be  adduced  before  a  jury,  but  the 
unlawful  combination  and  conspiracy  is  to  be  inferred  from  the 
conduct  of  the  parties,  and  if  you  see  several  men  taking  several 
steps,  all  tending  towaxds  one  obvious  purpose,  and  you  see  them 
through  a  continued  portion  of  time,  taking  steps  that  lead  to  an 
end,  why,  it  is  for  you  to  say  whether  those  persons  had  not  com- 
bined together  to  bring  about  that  end,  which  their  conduct  so 
obviously  appears  adapted  to  effectuate.     Now,  after  Mr.  Perry 
had  refused  to  agree  to  these  terms,  and  was  resolved  to  carry  on 
his  business  as  he  himself  should  think  right,  the  first  thing  that 
he   observed  was — ^'^Immediately  afterwards  I  noticed  persons 
perambulating  about  the  premises,  and  the  persons  that  I  noticed 
were  DuflSeld,  Woodworth,  Gaunt,  and  Bowlanda"     There  you 
have  the  three  defendants,  and  Rowlands,  who  appears  to  be  the 
local  secretary  of  the  association  for  compelling  one  uniform  rate 
of  wages,  and  you  will  observe  that  Duffield,  Woodworth,  and 
Gaunt  are  not  persons  who  were  in  the  employ  of  Mr.  Perry;  they 
had  no  business  at  all  about  the  premises.     His  lordship  then 
proceeded  to  call  the  attention  of  the  jury  to  the  consequences 
perceived  by  Mr.  Perry,  namely,  the  desertion  of  his  workmen,  and 
the  pecuniary  loss  sustained  by  him : — Therefore,  no  doubt  (said 
the  learned  iudge)  there  would  be  considerable  obstruction  and 
molestation,  by  reason  of  these  men  leaving  his  employ*     Did 
the  defendants  conspire  to  induce  them  to  leave?    With  respect 
to  the  evidence  of  Orchard,  he  observed : — ^You  will  look  at 
the  whole,  and  say  if  you  disbelieve  that  man ;  if  you  do,  I  think 
that  is  the  only  case  of  intimidation  and  threats  to  the  workmen ; 
but  if  you  believe  that  man,  I  think,  according  to  his  evidence,  that 
set  of  counts  would  be  made  out.    In  conclusion,  Mr.  Justice  Erie 
said : — I  will  repeat  to  you  the  four  classes  under  which  you  may 
find  the  defendants  guilty  if  you  think  they  are  guilty.     Did  they 
conspire  to  obstruct  Mr.  Perry  by  inducing  the  workmen  to  leave 
him  for  the  purpose  of  making  him  alter  his  mode  of  regulating 
his  manufactory  ?    Did  they  conspire  to  molest  the  workmen  by 
intimidation  or  threats,  so  as  to  make  them  leave  Mr.  Perry's 
employ  ? — that  is  the  second.     Did  they  conspire  to  make  articled 
workmen  break  their  contracts  and  leave  Mr.  Perry's  employ  ? 
Did  they  conspire  by  intoxication  and  other  unlawnil  means  to 
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induce  the  men  that  were  in  Mr.  Perry's  employ  to  leave  his 
service?  You  will  say  whether  they  are  guilty  of  the  first,  second, 
third  and  fourth,  or  any  smaller  number,  or  of  none,  as  in  your 
judgment  justice  may  require. 

The  jury  found  all  the  defendants  guilty  upon  the  first,  third 
and  fourth  classes,  and  not  guilty  of  the  second  class. 

Eble,  J. — You  acquit  them  of  that  part  of  the  charge  that  I 
have  described  as  standing  upon  the  evidence  of  Orchard? 

Foreman  of  the  Jury. — ^Exactly. 

Erle,  J. — I  think  this  will  be  an  intelligible  verdict  to  appor- 
tion. The  verdict  will  be — Guilty  as  to  that  set  of  counts  which 
charges  the  obstruction  of  Mr.  Perry  :  they  are  a  long  way  from 
the  first  in  the  indictment,  but  I  thought  them  most  prominent  for 
the  jury ;  the  description  is  enough  for  that;  obstructing  Mr.  Perry 
is  what  the  jury  have  found. 

After  some  discussion,  the  verdict  was  entered  as  follows : — 

On  the  Ist^  2nd,  3rd,  4th,  5th,  6th,  7th,  8th;  12th,  16th,  and 
19th  counts.  Not  guilty. 

On  the  9th,  10th,  11th,  13th,  14th,  15th,  17th,  18th,  and  20th 
counts.  Guilty. 

With  respect  to  the  7th  and  8th  counts,  which  alleged  the 
defendants  conspired  by  unlawfully  molesting  Mr.  Perry  (in 
the  7th  count),  and  unlawfully  obstructing  him  and  his  workmen 
(in  the  8th  count)  to  force  the  workmen  to  depart  from  their 
hiring,  employment  and  work, 

Erle,  J.,  observed  that  these  counts  had  better  be  found  for 
the  defendants.  They  were  just  halfway  between  the  two  classes, 
intimidating  the  worlanen,  which  the  jury  had  clearly  negatived, 
and  conspiring  to  force  the  workmen*  The  counts  charge  a 
molesting  of  Mr.  Perry  to  make  the  workmen  leave,  but  the 
molestation  of  Mr.  Perry  was  the  ultimate  end  the  defendants  had 
in  view.  They  would  not  care  a  halfpenny  about  the  workmen 
leaving  or  staying  with  Mr.  Perry,  as  long  as  they  could  drive 
Mr.  Perry  to  come  to  their  terms.  It  was  a  means  to  an  end,-* 
**  We  will  drive  your  workmen  away,  and  so  compel  you  to  come 
to  our  terms,  or  ruin  your  manufactory."  These  counts  might  be 
taken  for  the  defendants. 

The  9th  and  10th  counts  were  the  prominent  counts  of  the  first 
class,  which  he  had  left  to  the  jury. 

The  9th  count  alleged  that  the  defendants  conspired  by  molest- 
ing Mr.  Perry,  to  force  him  to  make  an  alteration  in  the  mode  of 
conducting  and  carrjring  on  his  trade.  There  was  no  doubt  that 
the  jury  had  found  the  defendants  guilty  on  that  count.  So  also 
with  respect  to 

The  10th  count,  which  charged  the  defendants  with  conspiriDg 
to  effect  the  same  object,  by  obstructing  Mr.  Perry  by  inducing 
and  persuading  the  workmen,  in  his  hiring  and  employment,  to 
leave  their  work. 

The  11th  count  alleged  a  conspiracy  to  prevent  workmen  from 
hiring  themselves  to  Mr.  Perry,  by  molesting  and  obstructing  such 
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Bbo.        workmen.     The  evidence  of  Mr.  Perry  and  his  foreman  applied  to 

^    ^'         this, — ^People  were  seen  coming  towards  the  phu^e,  ana  scxne  of 

AHD  OTHKB8.  them  proposcd  to  come  into  the  employ,  but  none  of  them  came. 

There  was  an  advertisement,  and  then  a  counter  advertisement 

^^'  was  put  forward,  sayings  **do  not  go  to  Mr.  Perry's,  for  it  is 
Corupiraey  to  twenty-five  or  thirty  per  cent,  imder  the  average  price."  This 
rake  waget.    also,  fell  within  the  first  dass. 

llie  13th  and  following  counts  had  been  specifically  left  to  the 
jury. 

The  13th  and  17th  fell  within  the  third  dass,  oomspnag  to 
induce  articled  workmen  to  break  their  contracts. 
The  14th,  15th,  and  18th  comprised  the  fourth  dass. 
The  16th  count  alleged  intimidation  to  Mr.  Perry.  As  the 
defendants  abstuned  from  actual  violence,  or  the  threat  of  actual 
violence,  that  should  be  entered  not  guUty ;  and  the  same  with 
respect  to  the  19th.  The  last  was  a  genend  count,  allying  that 
the  defendants  conspired  by  divers  subtle  and  iUegal  acts  to 
force  and  compel  Mr.  Perry  to  raise  the  rate  of  wages.  That  feU 
within  the  same  dass  as  the  9th  and  10th  counts. 


OXFORD  CIRCUIT. 
Staffobd  Summer  Assizes,  1851. 

July  29. 

(Before  Mr.  Justice  Eble.) 

Reg.  v.  Rowlands  and  othehs.  (a) 

Conspiracy — Cambinaiion  among  workmen  to  alter  wages^^ Right  of 
third  parties  to  interfere — Inducing  workmen  to  leave  their  service — 
Evidence — Contents  of  placards — Admissibility  of  general  evidence  to 
rebut  presumption  of  conspiracy  —  PracHce  —  Right  of  precedence 
where  separate  defences, 

\st   Workmen  have  a  right  to  combine  for  their  own  protection^  and  to 

obtain  such  wages  as  they  choose  to  agree  to  demand;  andy 
Semblcj  other  persons,  not  workmen^  may  combine  with  them  to  assist  m 

(a)  Reported  bj  J.  E.  Dath,  Es^,  BanuUMit-Law. 
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ihat  purpose^  hut  the  law  u  only  clear  to  the  extent  that  the  com'        Rkq. 
binatkm  u  lawful  while  its  purpose  is  to  obtain  a  benefit  for  the  parties  «• 

who  combine.  JIJ^ot  ™8. 

2ncL   Quaere,  whether  a  combination  to  force  a  manufacturer  to  assent        

to  certain  wages^  or  a  uniform  booh  of  pricesy  is  in  itself  lawful^  but        i85l. 
a  combination  to  bring  about  that  purpose  by  any  unlawful  means  is        — — 
an  indictable  offence,  whether  it  be  by  intimidation  or  threats  to  the  ^<>^''"<5'  ^ 
worhmeny  or  by  intimidation  or  threats  to  the  manufacturer.  *^"'*  wa^. 

Srd,  An  intention  to  create  alarm  in  the  mind  of  a  manufacturery  and 
so  to  force  his  assent  to  an  alteration  in  the  mode  of  carrying  on  his 
business,  is  a  violation  of  the  law,  and  supports  a  charge  of  con' 
spiring  by  molesting  the  manufacturer,  to  force  him  to  make  an  altera- 
tion in  the  mode  of  conducting  and  carrying  on  his  trade  and  business. 

4th,  A  conspiracy  to  obstruct  a  manufctcturery  in  order  to  force  him  to 
alter  his  mode  of  carrying  on  his  business,  by  inducing  hired  workmen  to 
leave  their  employment  by  intoxicating  them  and  carrying  them  off  into 
concealment,  is  an  indictable  offence, 

5th,  Semble,  a  conspiracy  to  obstruct  a  manufacturery  and  so  to 
force  his  consent  to  a  book  of  priceSy  by  persuading  and  giving  money 
to  his  worhmeny  not  under  contracty  to  leave  their  employmenty  is  also 
indictable, 

6th,  The  contents  of  a  written  document  are  evidence  against  a  person 
whose  name  appears  in  it,  and  who  has  assented  to  its  publication. 

The  contents  of  a  printed  placard  exhibited  in  the  window  of  a  public 
house,  and  purporting  to  be  signed  by  the  secretary,  on  behalf  of  an 
association,  held  evidence  against  such  secretary,  if  he  saw  it  in  the 
window,  and  allowed  it  to  remain  there. 

So,  also,  where  the  placard  announced  acts  done  by  A.  B,  and  C,  D., 
and  they,  seeing  tt,  allowed  it  to  remain  in  the  window :  held  that 
this  was  evidence  of  a  recognition  by  them  of  the  whole  contents  of  the 
placard. 

Proof  that  the  parties  signing  it  and  named  m  it  were  seen  going  m  and 
out  of  the  house,  and  close  to  the  window  of  the  room  where  the 
placard  was  exhibited,  is  evidence  for  the  jury  that  they  saw  it 
and  recognized  the  publication, 

7th.  On  an  indictment  for  conspiring,  by  molesting  a  manufacturer,  to 
force  him  to  make  an  alteration  in  the  mode  of  conducting  his  business, 
and  a  part  of  the  charge,  and  the  evidence  in  support  of  it,  being  the 
inducing  hired  workmen  and  apprentices  to  leave  their  employment, 
the  following  question  to  a  witness,  called  for  the  defendants,  and  who 
was  present  at  various  interviews  between  the  defendants  and  the 
workmen,  was  allowed  to  be  put  and  answered: — "  With  reference 
to  hired  men  and  apprentices,  what  advice  did  the  defendants  give  to 
the  men  f "  and  also,  whether  the  witness  ever  heard  the  defmdants 
use  any  intimidating  language  or  threats,  or  recommend  force  of  any 
kind? 

Sth,  The  prosecutor  having  stated  that,  in  consequence  of  the  desertion 
of  his  workmen,  he  had  been  forced  to  procure  French  artizans,  who 
broke  their  contracts  and  went  away,  held,  that  he  cotdd  not  be  asked 
how  much  he  had  lost  by  the  Frenchmen,  the  amount  of  loss  by  any 
particular  set  of  labourers  being  unconnected  with  the  issue  to  be  tried, 
but  otherwise  as  to  the  total  amount  of  loss,  for  the  intention  to  obstruct 
is  in  issue,  and  the  result  of  the  operations  is  a  relevant  fact  as  to  that. 
The  witness,  therefore,  might  be  asked  wliether,  by  reason  of  the  work' 
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ASn>  OTHKBA. 


Ccmpitoty  to 


men  kavmg  left  kirn  m  tke  manner  deseribed,  he  had  nuiained  serijms 

•• pecuniary  loss, 

9th.  In  the  case  of  several  defendants^  who  are  separately  defended  by 
counselj  the  right  of  cross-examinaOony  and  of  addressing  the  Jury, 
1851.  follows  the  order  of  the  defendants  in  the  induimeni^  and  not  the  ranh 

or  seniority  <f  the  counseL 

THE  defendants,  Henry  Bowlands,  William  Peel,  Frederick 
Green,  Thomas  Winters,  Thomas  Pitt,  Charles  Pratt,  Geoige 
Duffield,  Thomas  Woodworth,  and  John  Gannt  were  indicted  for 
conspiracy.  The  indictment  contained  twenty  counts,  and  was 
substantially  a  repetition  of  the  charges  contained  in  the  indict- 
ment in  the  preceding  case,  but  alleged  to  have  been  committed 
against  other  parties,  and  included  me  three  defendants  already 
tried  and  convicted  upon  it. 

The  1st  count  alleged  that  Richard  Perry  and  Geoige  Henry 
Perry  were  tin  plate  manufacturers  at  Wolverhampton,  and 
employed  divers  workmen,  and  that  the  defendants  conspired,  by 
unlawfully  molesting  the  said  workmen^  to  force  and  endeavour  to 
force  them  to  depart  from  their  employment. 

The  2nd  count  alleged  the  means  used  to  have  been  by 
**  unlawAilly  using  threats "  to  the  workmen,  and  the  3rd  count, 
by  ''  unlawfully  intimidating"  them. 

The  4th  count  allied  that  Joseph  Evans  and  William  Hodson 
were  workmen,  hired  and  employ^  by  the  prosecutors,  and  that 
the  defendants  conspired,  by  *^  unlawfully  molesting  the  said 
Joseph  Evans  and  William  Hodson,"  to  force  them  to  depart  from 
the  employment  of  the  prosecntors. 

The  5th  count  charged  the  means  used  to  be  by  ''unlawfully 
using  threats"  to  William  Hodson,  and  the  6th  count,  by 
''  unlawfully  intimidating  "  Thomas  Griffiths. 

The  7th  count  charged  the  conspiracy  to  be  by  '*  unlawfully 
molesting  "  the  prosecutors,  and 

The  8th,  by  "  unlawfullv  obstructing  "  them. 

The  9th  count  charged  the  defendants  with  conspiring,  by 
**  molesting"  the  prosecutors,  to  force  them  to  make  an  alteration 
in  the  mode  of  conducting  and  carrying  on  their  trade  and 
business. 

The  10th  count  was  similar  to  the  9th,  but  alleged  the  means 
used  to  be  by  "obstructing"  the  prosecutors^  by  inducing  the 
workmen  in  their  employment  to  leave  their  work. 

The  11th  count  chained  the  conspiracy  to  be  by  ''molesting 
and  obstructing  "  workmen  who  were  being  hired  by  the  prose- 
cutors, to  prevent  such  workmen  from  hiring  themselves  to  the 
prosecutors. 

The  12th  count  was  similar,  but  alleged  the  means  used  to  be 
by  "  using  threats  and  intimidation  "  to  the  workmen. 

The  13th  count  alleged  that  artificers  had  contracted  with  the 

S)rosecutors  to  serve  them  as  workmen  and  artificers  in  their  trade 
or  certain  periods  aereed  upon  between  them,  and  had  entered 
into  the  service  of  the  prosecutors,  as  such  manufacturers,  and 
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that  the  defendants  conspired  by  subtle  means  and  devices  to       Reo. 
induce  and  persuade  the  said    artificers  unlawfully  to  absent  ^' 

themselves  from  the  said  service  without  the  consent  of  the  and^othkeI 

prosecutors,  and  before  the  terms  of  their  contracts  were  completed.        

The  14th  count  alleged  that  William  Hodson  had  contracted        ^^' 
with  the  prosecutors  as  m  the  13th  count,  and  that  the  defendants  contpiracy  to 
conspired  by  subtle  means  and   devices,   and    illegal  acts  and    raise  wa^, 

Eractices,  and  by  intoxicating  the  said  William  Hodson,  to  induce 
im  to  absent  himself  from  the  service  of  the  prosecutors. 

The  15th  count  charged  the  same  with  respect  to  Thomas 
Griffiths. 

The  16th  count  charged  a  conspiracy  to  intimidate,  prejudice, 
and  oppress  the  prosecutors  in  their  trade,  and  to  prevent  their 
workmen  from  continuing  to  work  for  them. 

The  17th  count  alleged  that  the  defendants  conspired  by  subtle 
means  and  devices,  and  wicked  acts  and  practices,  to  injure  and 
oppress  the  prosecutors  in  their  trade,  and  to  induce  their 
workmen  to  depart  before  the  period  of  their  agreement  was 
completed. 

Tne  18th  count  charged  the  defendants  with  conspiring  by 
subtle  means  and  devices,  and  by  intoxicating,  and  thereby 
rendering  senseless,  the  workmen  of  the  prosecutors,  to  convey 
them  to  a  distance  and  carry  them  away,  and  thereby  to  prevent 
them  from  continuing  to  work  for  the  prosecutors. 

The  19th  count  charged  a  conspiracy  to  intimidate,  prejudice, 
and  oppress  the  prosecutors  in  tiieir  trade,  and  to  entice  and 
seduce  away  their  workmen,  and  thereby  to  injure  and  oppress 
the  prosecutors  in  their  trade. 

The  20th  count  charged  the  defendants  with  conspiring  by 
subtle  means  and  devices,  and  by  illegal  acts  and  practices,  and 
by  molesting  and  rendering  intoxicated,  the  workmen  of  the 
prosecutors,  and  by  inducing  them  to  depart  from  their  said 
employment,  and  to  break  their  contracts  with  the  prosecutors,  to 
force  and  compel  the  prosecutors  to  alter  and  thereby  increase  the 
amount  of  wages  which  the  prosecutors  were  then  in  the  habit  of 
paying  to  their  workmen. 

AUeuy  Seijt.,  Huddlestan,  and  Rupert  Kettle  for  the  prosecution. 

Whateleyy  Q.  C.>  and  Lawrence  for  the  defendants  Rowlands, 
Pratt,  and  Pitt. 

Parry  (specially  retained)  and  Mcumamara  for  Peel,  Green,  and 
Winters. 

Keating^  Q.  C,  Shinner,  and  VoMghan  for  Dujfield,  Woodworth, 
and  Gnunt 

Atten^  Sent.,  stated  the  case,  the  main  facts  of  which  were 
identical  with  those  in  the  preceding  case  of  the  Queen  ▼.  Duffidd 
and  others,  {b) 

The  prosecutors  of  this  indictment,  Messrs.  Richard  and  Geoi^e 
Henry  i^erry,  were  tin-plate  manufacturers,  carrying  on  business 

(6)  See  oiiie,  p.  404. 
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Bso.        on  a  yery  extensive  scale  at  WolTerhampton^  and  up  to  the  sprii^ 

^'  of  last  year  that  trade  had  been  in  a  very  prosperous  state ;  the 

AMD  Othbrs.  orders  were  very  extensive ;  the  employment  was  general,  and  the 

rate  of  wages  had  been  amply  remunerative  to  the  men.     There 

^^-  were  six  establishments  of  this  character  in  Wolverhampton,  all 
Conspiracy  to  acting  independently  of  each  other,  each  master  or  firm  pursuing 
ra»M  wagu.  its  owu  mode  of  manufacture,  and  offering  to  their  servants  the 
rate  of  wages  which  they  considered  was  sufficient  for  the  purpose, 
each  acting,  in  fact,  independently  of  the  other  as  to  prices;  some 
of  the  masters  being  engaged  in  a  smaller  way  of  business  than 
the  others,  and  not  having  the  facilities  of  manufacture  which 
large  manufacturers  had.  The  consequence  was  that  some  intro- 
duced machinery,  by  which  a  portion  of  the  work  was  prepared ; 
others,  without  that  assistance,  required  the  whole  of  the  manu- 
facture to  be  completed  by  hand.  This,  of  course,  caused  a 
difference  in  the  rate  of  wages  which  was  paid  by  the  manufac- 
turers. In  the  latter  case  the  rate  was  higher ;  in  the  former  the 
wages  less  in  proportion  to  the  assistance  received  from  the 
machinery.  The  establishment  of  Messrs.  Perry,  if  not  quite  the 
largest,  was  one  of  the  largest  in  the  tin-plate  trade  at  Wolver- 
hampton, and  they  employed  machinery,  which  very  much 
facihtated  the  work  before  it  came  into  the  hands  of  the  handi- 
craftsman. Up  to  April,  not  only  had  there  existed  an  entire 
good  understanding  amongst  the  workmen  of  Messrs.  Perry,  but 
amongst  all  the  workmen  engaged  in  that  trade.  On  the  2nd  of 
April,  however,  Messrs.  Perry  received  a  letter  which  created  in 
their  minds  some  astonishment  It  announced  that  there  were 
dissensions  amongst  their  workmen,  and  that  certain  del^;ate8, 
from  a  society  caUed  ''  The  National  Society  of  United  Trades," 
proposed  to  wait  u^n  them  for  the  purpose  of  arranging  the  dia- 
sensions  which  existed  between  them  and  their  men.  Messrs. 
Perry  were  very  much  surprised  at  receiving  such  a  letter,  know- 
ing that  there  had  been  no  complaint  with  regard  to  the  employment 
or  the  rate  of  remuneration  given.  They  began  to  make  some 
inquiries,  and  they  found  that,  with  the  exception  of  one  person, 
the  whole  of  the  men  in  the  manufactory  seemed  to  agree  with 
their  masters;  but  one  person,  of  the  name  of  Preston,  was 
observed  to  go  from  bench  to  bench  throughout  the  workshop, 
and  to  hold  communications  with  the  men  remtive  to  some  secret 
matters.  Messrs.  Perry,  conceiving  that  this  man  was  connected 
or  instructed  by  the  persons  who  had  written  the  letter,  discharged 
Preston  from  their  employ. .  Soon  after  that,  certain  persons,  who 
represented  themselves  as  delegates  from  the  association  referred 
to,  waited  upon  Messrs.  Perry,  and  said  they  had  come  down  for 
the  purpose  of  arranging  the  differences  between  them  and  their 
men,  and  they  desired  to  be  informed,  in  the  first  instance,  what 
was  the  reason  Preston  had  been  discharged.  Messrs.  Perry 
informed  them  that  they  had  exercised  their  own  judgment  in  dis- 
charging him.  The  delegates  then  informed  Messrs.  Perry  that, 
unless  they  restored  that  man  to  his  work,  they  would  take  every 
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man  out  of  the  mamx&ctory ;  and  further,  that  they  had  means  of  Rbo. 
carrying  ont  that  object,  unless  the^  submitted  to  a  scale  of  prices 
which  they  then  proposed.  At  this  moment  Messrs.  Ferry,  feel- 
ing alarmed,  communicated  with  all  their  workmen  to  endeavour 
to  retain  their  services,  and  at  that  time  they  did  not  say  that  thev  ^^^i* 
repudiated  this  proposition.  Several  interviews  took  place  with  cimMkuM  to 
the  delegates  who  came  down  from  London,  consisting  of  Peel,  ram  wagt», 
a  general  secretary,  and  Green,  Winters,  and  others,  official  paid 
agents  of  an  association  called  ^^The  National  Association  of 
United  Trades."  Subsequently  the  delegates  were  informed  that 
Messrs.  Perry  would  not  submit  to  be  controlled  by  any  associa- 
tion whatever.  This  was  about  the  month  of  June  or  July  in  the 
last  year,  and  then  a  state  of  things  was  found  to  exist  which 
seemed  to  be  in  entire  accordance  with  the  threats  and  intimida- 
tions previously  made  by  Mr.  Green,  one  of  the  defendants,  and 
the  other  delegates  from  London — that  every  man  would  be  token 
from  the  manufactory,  and  that  Messrs.  Perry  would  be  left  with- 
out a  workman.  The  first  step  taken  was  the  publication  of  a 
placard,  which  was  exhibited  at  the  ^  The  Star "  public  house, 
where  the  delegates  had  been  stopping,  pending  these  negotiations 
or  threats  to  which  he  had  alluded.  This  hwdbill  was  headed 
^20th  July,  1850.  Special  application  for  an  extra  levy  to 
the  members  of  the  several  trade  societies  connected  with  the 
National  Assodation  of  United  Trades  by  the  central  committee." 
^AUm,  Serjt.,  proceeded  to  read  extracts  from  the  handbill,  which 
18  inserted  subsequently.  It  contained  an  avowal  that  the  object 
was  to  force  the  masters  to  adopt  a  certain  scale  of  payments,  and 
it  proceeded  to  state  what  they  had  done.  It  then  went  on  to  say 
that  if  it  should  be  necessary  for  them  to  adopt  measures  of  a 
coercive  character  to  raise  the  rate  of  wases  of  the  tin-plate 
workers  of  Wolverhampton,  and  the  tinmen  would  subsequently 
submit  to  the  terms  of  the  masters^  and  any  depression  should  fall 
on  them,  the  society  would  not  support  them  in  that  exigency ;  the 
converse,  of  course,  being  that  if  they  stood  out  stoutly  and  re- 
msted  their  masters  to  a  man  they  would  give  the  assistance  which 
they  were  capable  of  giving  from  the  general  society.]  The  handbill 
announced  what  the  purpose  of  these  persons  was,  and  it  described 
the  means  by  which  it  was  to  be  carried  out.  They  in  effect  said, 
**  We  will  aaist  you  in  leaving  your  employment,  unless  they  con- 
sent to  your  demand  to  equalise  the  wages  throughout  the  trade ; 
that  if  you  leave  and  stand  out,  we  will  assist  you  with  money,  or 
otherwise  a  levy  shall  be  made  amongst  the  tinmen  of  Wolver- 
hampton for  that  purpose;  the  sacrifice  will  not  be  very  long^ 
because  there  is  a  dissension  amongst  the  masters  themselves,  and 
the  result  will  probably  be  the  destruction  of  the  trade  of  Messrs. 
Perry,  which  will  be  a  very  happy  circumstance  indeed."  Very  shortly 
after  the  propaffation  of  that  nandbill^  a  meeting  was  held  at  another 
manufactory,  the  Old  Hall,  at  which  a  levy  was  agreed  upon  to  the 
extent  of  4«.  a  week  per  man  from  those  in  work.  Certam  officers 
were  elected.    Those  officers  were  called  members  of  the  Secret 
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Bro.        Committee,  being  workmen  of  another  manufactory,  having  no 

^'  connexion  with  Messrs.  Perr}",  and  haying  no  ri^ht  whatever  to 

ASDOTowL,  iJiterfere  in  the  matter.    These  persons,  thus  appomted,  proceeded 

to  certain  acts  in  accordance  with  the  express  intentions  of  the 

^^^^'       bill  to  which  he  had  alluded.     From  that  moment  Messrs.  Penys' 
Conspiracy  to  manufactory  was  never  free  from  watchmen,  composed  of  members 
raise  woffet,    of   the   Secret   Committee    and    others,  who  watched    all    the 
workmen  that  went  in  and  out  of  the  manufactory,  and  addressed 
them ;  and  from  that  time  the  men  began  to  disappear  in  batches. 
Messrs.  Perry,  who  had  been  in  the  habit  of  employing  from  fifty 
to  one  hundred  hands  amongst  the  tin-plate  workers  alone,  had 
only,  at  the  end  of  July,  two  men  in  their  establishment     Their 
entire  trade  was  put  a  stop  to,  and  not  only  so,  but  the  japan 
trade  connected  with  it.     In  this  dijficulty  Messrs.  Perry  sent  to 
France,  and  Frenchmen  and  Germans  were  brought  over  at  great 
expense  to  execute  the  orders  which  Messrs.  Perry  had  received ; 
but    no  sooner  had  they   been  put   to   work  than  they  were 
despatched  to  different  parts  of  the  kingdom,  and  some  of  the 
defendants  actually  accompanied  them.     Many  of  the  workmen 
were  given  drink  and  became  intoxicated,  and  they  were  carried 
to  dif^rent  parts  of  the  kingdom,  and  liberally  supplied  with 
funds  in  the  first  instance,  but  they  ultimately  became  vagrants 
and  wanderers,  and  found  their  way  back  to  their  old  masters,  and 
most  of  them  were  now  in  Messrs.  Perrys'  employ.     Although 
these  men  would  be,  perhaps,  unwilling  witnesses,  it  would  oe 
proved  beyond  all  doubt  that  their  abduction  was  the  consequence 
of  the  conspiracy  in  which  Peel  and  the  other  delegates  frx)m 
London  were  concerned.    In  addition  to  what  had  been  stated, 
language  had  been  uttered  at  a  public  meeting  held  at  the  theatre 
in  W  olverhampton  on  the  subject,  at  which  most  of  the  defen- 
dants were  present.     The  speakers,  in  fact,  avowed  that  they  had 
used  coercive  measures,  stated  that  all  negotiation  with  Messrs. 
Perry  had  failed,  and   called   for   additional  funds  to  complete 
the  scheme.     It  would,  moreover,  be  found  that,   subsequently 
to  the  return  of  the  poor  men  to  Wolverhampton,  dechu'ations 
were  made  by  many,  if  not  all,  the  defendants,  clearly  showing 
what   their  original  intention  was,   and   that  coercion,  threats, 
and  obstruction  had  been  used  to  the  men.      The  jury  would 
see  that  if  there  was  no  law  to  protect  individuals  in  such  a 
difficulty  as  that  in  which  Messrs.  Perry  had  been  placed,  the 
result  must  not  only  be  injurious  to  individuals,  but  prove  a 
national  mischief.     The  effect  would  be  to  drive  the  trade  to  other 
countries.    Messrs.  Perry  therefore  considered  that  they  were  not 
only  asking  for  themselves  the  protection  of  the  law,  but  that 
they  were  claiming  on  behalf  of  their  trade  and  of  all  the  trades 
in  this  kingdom,  the  undoubted  right  which  every  master  possessed, 
to  conduct  his  own  business  in  his  own  way,  to  offer  what  wages 
he  chose,  and  to  regulate  his  concerns  without  foreign  interference. 
Mr.  George  Henry  Perry,  manufacturer  of  japan  and  tin-plate 
wares  at  Wolverhampton,  and  carrying  on  business  with  his  father. 
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Mr.  Richard  Perry,  under  the  firm  of  Richard  Perry  and  Son,  Bbo. 
was  the  first  witness  examined     He  proved  that,  in  the  spring  of         «'• 

1850,  the  firm  had  a  number  of  orders  on  hand,  and  employed  ik^^'!^^^ 

about  one  hundred  and  twenty  men,  who  received  good  wages,  

varying  from  twenty-five  to  fifty  shillings  a  week.     In  November,  ^®^*- 

1849,  Thomas  Preston,  a  workman,  had  been  discharged.  About  con^^  to 
the  middle  of  December  following,  the  defendant  Green  came  rauewa^. 
into  the  counting-house,  and   stated   that   he  was  a  member  of 

the  National  Association  of  United  Trades,  of  which  Thomas 
Duncombe,  Esq.,  a  Member  of  Parliament,  was  president ;  that 
they  had  twenty  thousand  pounds  at  their  command,  and  that 
nearly  the  entire  working  population  was  co-operating  with  them. 
He  wanted  to  know  the  reason  why  Preston  was  discharged,  and 
whether  it  was  not  because  he  belonged  to  the  Tin-Plate  Workers' 
Society.  He  said,  if  that  was  so^  tney  should  take  all  the  men 
out  of  the  manufactory,  and  stop  the  supplies,  so  that  not  a 
man  should  call  to  get  a  situation.  Witness  assured  him  that 
Preston  was  discharged  because  his  services  were  not  wanted,  and 
told  Green  that  he  had  better  mind  his  own  business,  and  not 
come  meddling  and  interfering  with  theirs.  He  then  left.  In 
April,  1850,  witness  received  a  letter,  dated  the  2nd  of  April, 

1850,  signed  "  William  Peel,  Secretary,"  and  bearing  the  seal  of 
the  ^*  National  Association  of  United  Trades  for  the  employment 
of  Labour,  No.  11,  Tottenham  Court  Road,  London."    Witness's 
brother,  Edward  Perry,  showed  him  a  similar  letter  received  at 
the  same  time.     [The  letter  was  then  read*    It  stated  that  a 
deputation  of  the  National  Association,  in  conjunction  with  certain 
representatives  of  the  tin  plate-workers  of  Wolverhampton,  pro- 
posed waiting  on  Messrs.  Perry  on  the  8th  of  ApriL     The  letter 
has  been  given  in  the  preceding  case,  (c)]     No  persons  called  on 
the  8th  of  April,  but,  some  £tys  after.  Green  called.    He  said 
that  he  was  a  delegate  from  the  National  Association,  and  that  he 
and  Mr.  Peel  had  come  down  to  settle  the  differences  between  the 
Messrs.  Perry  and  their  men.    Witness  said  he  was  not  aware  of 
the  existence  of  any  differences.     Green  said  he  wished  a  book  of 
prices  to  be  adopted,  which  the  men  had  been  writing  out,  and  a 
copy  of  which  the  witness  had  previously  received.     Witness  said 
he  had  not  had  an  opportunity  of  lookiiig  at  it,  but  would  do  so 
some  day  at  his  leisure.     After  the  lapse  of  a  week  or  fortnight 
Green  came  again,  and  urged  the  adoption  of  the  book  of  prices, 
and  said  that  u  the  firm  did  not,  all  the  men  should  be  taken  out. 
Having  orders  on  hand,  and  wishing  to  gain  time  to  ^et  other 
hands,  witness  did  not  give  a  decided  answer,  but  said  he  would 
consider  of  it.     Subsequent  interviews  and  meetings  followed,  at 
which  the  defendants  Green  and  Peel  were  present,,  together  with 
some  employers  and  workmen.     At  the  last  interview,  about  the 
middle  of  June,  no  arrangement  having  been  effected,  Messrs. 
Perry  announced  their  determination  to  carry  on  their  business  as 

(c)  lUg.  T.  Duffidd  and  othen,  anfe,  p.  412. 
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Bbo.        they  had  theretofore  done.    Witness  soon  observed  a  change  in 

^'         their  establishment.     Shop  meetings  were  frequently  held ;  the 

ABDOTEuul  °^®^  ^^  ^^U  ^**^®  work,  and  the  boys  still  less.     Several  men  left 

—        in  Jnlj,  who  were  not  under  written  contracts,  to  the  number  of 

^^^^'       about  twelve.     At  that  time  there  were  fourteen  or  fifteen  men 

Conspinuyio  i^i^der  written  contracts;   some  of  these  contracts  were  of  long 

romwageB,    Standing.     In  the  course  of  August,    September,  and  October, 

these  men  left  their  work;  among  them  were  Hodson,  Evans,  and 

Griffiths.      During  all  this  period,  namely,  between  June  and 

October,  witness  repeatedly  saw  the  defendants  Green,  Duffield, 

Woodworth,  Gttunt,  and  lUwlands  about  the  factory  and  speaking 

to  the  workmen.     He  also  saw  Peel  and  Winters  occasionally. 

They  came  at  all  times  of  the  day,  but  most  frequently  a  little 

before  the  time  of  the  men  leaving  work  for  dinner,  and  before 

they  left  their  work  in  the  evening.     All  the  workmen  who  were 

observed  to  be  spoken  to  by  the  defendants,  left  their  employment 

about  that  time  or  soon  after.     At  the  latter  end  of  October  there 

was  scarcely  a  man  left  in  the  manufactory.  Witness  went  to  Paris, 

and  there  engaged  eight  workmen,  seven  Frenchmen  and  one  Pole, 

and  brought  them  over  to  England.  In  the  afternoon  of  the  first  day 

after  their  arrival  at  Wolverhampton,  witness  missed  several  of  tli^ 

Frenchmen,  and  went  in  search  of  them  to  the  Garrick's  Head,  a 

resort  for  tin-plate  workers.      He  there  found   the  defendants 

Duffield  and  Woodworth,  and  one  of  the  Frenchmen,  who  was 

very  drunk.     There  was  also  a  person  in  the  room  who  aiq>eared 

to  be  a  foreigner,  but  not  one  of  the  witness's  men.     Witness  took 

hold  of  the  drunken  man's  arm,   and  led  him  out.      Duffield 

spoke  to  the  strange  foreigner,  and  said  *'  Follow  them,  go  alongside 

of  them ;  hear  what  they  have  got  to  say ;  they  cannot  hurt  you*" 

He  followed  witness  into  the  street,  but,  upon  Mr.  Edward  Perry 

coming  up,  he  turned  away.      The  foreign  workmen  remained 

until  Christmas,  but  they  did  very  little  work,  and  then  left 

without  notice.   Duffield  and  Woodworth  were  repeatedly  speaking 

to  them.     Witness  went  a  second  time  to  Paris,  and  brougnt  baw 

eleven  other  workmen,  six  of  whom  went  to  Mr.  Edward  Perry's, 

and  the  others  to  witness  and  his  father's.     These  men  left  in  the 

same  way  acr  their  predecessors,  without  notice  or  consent.    A 

number  of  apprentices  also  left  without  leave  or  notice.  The  witness 

having  been  asked  how  much  the  firm  lost  by  these  Frenchmen, 

Parry  objected  that  it  would  not  be  evidence. 

Eble,  J. — I  do  not  exactly  see  the  relevancy  of  it  The  issue  to 

be  tried  is,  whether  these  men  conspired*     The  amount  of  loss  by 

any  particular  set  of  labourers  is  clearly  unconnected  with  that  issue. 

Huddleston  observed,  that  evidence  of  loss  was  ffiven  in  the 

previous  case,  {d)  [Eble,  J. — That  was  the  sum  tot^  of  loss ;  the 

very  issue  in  the  matter  is  the  intention  to  obstruct  in  business ; 

ana,  of  course,  the  result  of  the  operations  is  a  relevant  fact  as  to  that] 

He  then  said  he  would  put  the  question  presently  in  that  way. 

((f)  Rtg.  T.  DuffiM  and  athen,  ante,  p.  404. 
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The  witness  havinff  given  some  farther  evidence  as  to  the       Bbq, 
desertion  of  men,  and  naving  stated  that,  at  the  end  of  October,         v. 
the  nnmber  of  journeymen  were  reduced  from  about  thirty  to  two  ^^J'^^SJ. 

or  three,  in  consequence  of  their  leaving  without  notice ;  the       

following  question  was  asked  bv  is^^« 

Hud&ston. — Have  you  made  any  estimate  of  the  amount  of 
loss? 

Parry,  objected  to  that  <]|ue6tion. 

Erle,  J. — In  this  wa^  it  is  evidence.  You  see  it  is  charged 
that  they  conspired  to  induce  workmen  to  obstruct  Mr.  Perry  in 
the  carrying  on  of  his  business  by  inducing  workmen  to  leave  so 
as  to  force  him  to  make  an  alteration  in  his  business.  It  seems  to 
me  to  be  very  relevant.  I  anticipate,  perhaps,  your  objection.  It 
seems  to  me  veij  relevant  to  the  inquiry  whether  they  conspired 
to  obstruct  him  m  his  business,  to  ask  whether  he  was  obstructed. 
There  might,  no  doubt,  be  more  cogent  proof. 

Parry. — That  he  was  obstructed  in  carrying  on  his  business 
might  appear,  not  from  any  pecuniary  loss  he  sustained,  but  rather 
from  the  fact  that  he  could  not  execute  his  orders,  and  so  on.  I 
apprehend  that  that  might  be  relevant;  but  the  exact  loss  which 
he  sustained,  I  submit  to  your  lordship,  cannot  be  relevant  here, 
and  for  this  reason,  there  is  no  count  in  this  indictment  such  as 
has  sometimes  come  under  your  lordship's  notice,  charging  an 
intention  to  impoverish  these  gentlemen. 

Ebl£,  J. — Take  the  instance  of  a  brickmaker's  business,  which 
goes  on  for  half  the  year ;  and  suppose  there  is  evidence  that, 
towards  the  setting  in  of  the  wet  season,  people  conspire  together 
to  get  all  his  worlonen  to  leave.  K  by  what  you  do  he  gets  rid  of 
the  men  for  the  winter,  you  have  helped  him  on. 

Parry. — Is  not  that  an  inference,  rather  than  a  fact,  my  lord? 

Eble,  J. — ^No.  It  is  a  very  cogent  fact  in  answer  to  such  a 
case,  that  these  men  have  left  in  the  wet  season.  The  question 
would  be,  '^  What  loss  was  it?"  The  answer,  ^'Kone  whatever, 
but  a  benefit" 

Parry  requested  his  lordship  to  make  a  note  of  the  objection. 

Eblb,  J. — If  I  take  a  note  of  it,  I  must  have  it  ai^ed  and 
decided  in  case  my  view  should  not  be  the  correct  one. 

Parry. — It  appears  to  me,  with  great  submission,  that  this  is  not 
a  &ct  in  the  case  to  be  proved.  It  may  be  an  inference  to  be  drawn 
from  the  other  facts  of  the  case.  The  reason  why  I  object  to  it  is 
this — I  have  not  confidence  that  this  gentleman  may  not  very 
much  exaggerate  a  fact  of  this  kind,  and  I  have  no  means  of 
testing  him  or  of  contradicting  him. 

Eble,  J. — To  this  extent  tne  question  is  relevant.  ''By  reason 
of  the  workmen  having  left  you  in  the  manner  you  have  described, 
did  you,  in  your  opinion,  sustain  serious  pecuniarv  loss?" 

Parry. — 1  should  object  to  that  if  my  learned  friend  puts  it  in 
that  way. 

HuddUiUm. — It  is  alleged  in  each  count  ^'  to  the  great  damage 
of  the  prosecutor." 
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Rse.  Erle,  J.9  was  about  to  put  the  question  to  the  witness  in  the 

^-  above  form,  when  the  counsel  for  the  prosecution  withdrew  it. 

▲NDOTflBM.       "^^^  witness  was  then  cross-examined  hj  Whateley^  Q.  C,  on 

behalf  of  Rowlands,  Pratt,  and  Pitt ;  and  afterwards 

^^-  Keatinffy  Q.  C,  rose   for  the  purpose  of  cro8&*examining  the 

Conspiracy  to   witness,  on  behalf  of  Duffield,  Wooaworth,  and  Grant,  when 
raite  wages.        Parry  interposed,  and  said  he  appeared  for  Peel,  the  second 
defendant  on  the  indictment,  and  he  believed  he  had  a  right  to 
cross-examine  the  witness  before  his  learned  friend. 

Erle,  J. — I  have  heard  of  that  rule  of  practice. 

Parry, — It  was  so  decided  in  the  case  of  The  Queen  ▼•  Barber. 

Keating, — My  learned  friend,  Mr.  Greaves,  for  whose  authority 
I  entertain  a  very  high  respect,  says  that  it  was  so  decided  in 
Barber  and  Fletcher^s  case, 

Erle,  J. — And  long  before  that,  I  remember  its  being  claimed 
in  the  Queen's  Bench  over  me,  by  a  junior  to  me  who  preceded 
me  in  the  defence,  because  his  client  was  earlier  named  in  the 
indictment. 

GreaveSy  Q.  C.  (amicus  ctcrtVe)— I  insisted  on  it  in  Barber  and 
Fletcher^ s  case, 

Erle,  J. — I  remember,  in  the  time  of  Lord  Tenterden,  having 
the  matter  decided  against  me. 

Parry  then  proceeded  with  the  cross-examination  of  the  witness, 
followed  by  Keating. 

Mr.  Edward  Perry,  in  his  examination,  gave  the  following 
amongst  other  evidence: — Peel  and  Green  were  in  Wolverhamp- 
ton in  the  month  of  July,  1850.  Winters  was  not  to  my  know- 
ledge. Green  and  Peel  lodged  at  the  Star  beerhouse  when 
they  were  in  Wolverhampton,  and  witness  lodged  there  also  when 
he  was  there.  I  have  seen  DufSeld,  Woodworth,  Grant,  and 
Rowlands  there  also.  I  know  the  Swan  beerhouse.  The  defen- 
dants Duffield,  Grant,  Pitt,  Rowlands,  and  Woodworth  were 
there,  I  believe,  during  the  strike  almost  daily.  I  have  not  seen 
Green  and  Peel  at  the  Swan.  I  have  seen  them  at  the  Swan.  I 
have  seen  them  at  the  Star,  where  they  lodged ;  and  I  think  I  saw 
Green  at  the  Swan  once.  {^Rupert  Kettle  here  put  a  handbill  into 
the  witness's  hand.]  I  saw  this  placard  in  the  window  of  the 
Star.  I  saw  it  there  during  the  stnke.  I  saw  a  similar  paper  to 
this  in  the  Star  window,  in  the  month  of  July  last,  and  I  think  it 
remained  there  several  weeks.  I  also  saw  a  similar  bill  in  the 
window  of  the  Swan  beerhouse. 

R,  Kettle  now  proposed  to  have  the  handbill  read. 

H'hateleyy  Q.  C.,  submitted  that  it  could  not  be  read.  He  only 
appeared  as  far  as  this  was  concerned,  for  Rowlands  and  Pitt,  and 
the  witness  said  that  he  had  seen  Rowlands  at  the  Star,  and  that 
he  had  seen  both  Rowlands  and  Pitt  at  the  Star  and  the  Swan 
during  the  strike,  and  that  that  placard  was  in  the  window.  How 
could  that  implicate  Rowlands  and  Pitt  ? 

Erle,  J.,  inquired  what  the  counsel  for  the  prosecution  said  to 
that? 


CBIMINAL  LAW   GASES.  447 

AUen^  Seijt. — At  present  the  evidence  is  offered  as  against  those       Baa 
defendants  who  were  seen  to  reside  in  the  house  at  that  time.  ^^    ** 

Whateley  supposed  the  evidence  was  intended  to  be  taken  in  con-  ^2„^  othsbs. 

nexion  with  the  questioDS  put  to  the  witness,  because,  first  of  all,        

he  is  asked  whether  Rowlands  and  Pitt  were  there^  and  then  he        ^^* 
is  asked,  **  was  the  placard  in  the  window  ?  *'    He  assumed,  there-  coiupiraey  to 
fore,  that  it  was  for  the  purpose  of  showing  that  they    either    ram  wages. 
ordered  or  sanctioned  the  contents  of  that  document.     Would  his 
learned  friend  say  he  did  not  offer  it  against  Rowlands  and  Pitt  ? 

Erle,  J. — If  it  is  evidence  against  any  one  of  the  defendants 
it  is  admissible,  and  it  must  be  read.  [The  document  was  handed 
to  the  judge,  who,  after  looking  at  it  said,]  I  am  inclined  to  think 
it  is  evidence  as  to  Rowlands,  out  I  will  hear  Mr.  Parry  as  the 
name  of  Mr.  Peel  was  in  the  window  of  the  house  in  which  he 
lodged,  and,  according  to  this  witness,  where  he  was  in  July  during 
the  time  it  was  in  the  window,  and  it  purports  to  speak  in  the 
name  of  Peel.  All  I  should  do  is  to  admit  it  in  evidence. 
^  Parry  requested  his  lordship  to  take  a  note  that  he  objected  to  it. 
*  Alleiiy  Serjt. — We  will  take  it  as  aeainst  Peel  at  present. 

Erle,  J. — I  believe  it  is  admissible  against  those  in  respect  of 
whom  I  draw  the  inference  that  they  saw  it  in  the  window,  those 
in  respect  of  whom  this  handbill  announces  any  intention.  Green 
and  Winters  are  the  two  that  are  named.  It  purports  to  be  an 
instrument  by  Peel,  and  I  think  there  is  evidence  before  me  from 
which  I  am  of  opinion  it  is  probable  that  Peel  had  seen  that 
instrument,  and  it  is  probable,  by  his  not  objecting  to  it,  that  he 
permitted  his  name  to  be  used  to  that  instrument 

Parry  said  he  would  not  argue  the  point,  but  would  simply 
request  his  lordship  to  take  a  note  of  it. 

Erle,  J. — I  am  clear  that  it  is  evidence  as  against  one  of  the 
defendants,  it  being  published  in  his  name,  and,  according  to  the 
testimony  of  this  witness,  being  probably  seen  by  him. 

Parry. — It  is  never  brought  in  any  way  to  his  notice.  It  is 
mere  general  evidence. 

Erle,  J. — If  the  jury  are  of  opinion  that  he  saw  it  and 
sanctioned  its  being  there,  of  course  it  is  good  evidence. 

[The  document  was  about  to  be  read  by  the  associate,  when  Mr. 
Justice  Erie  put  some  further  questions  to  the  witness.] 

Erle,  J. — You  say  that  was  in  the  window  in  July  ?  Witness: 
Yes. 

During  the  time  that  you  saw  Peel  at  intervals  at  the  house  ? 
Yes. 

Are  you  of  opinion  that  Peel  must  have  seen  that  paper? 
Going  in  and  out  of  the  house,  he  could  not  help  it. 

Erle,  J. — In  writing  down  my  ground  for  receiving  the  docu- 
ment, I  say  there  is  evidence  for  Uie  jury  to  the  above  effect 

Parry  said  he  hardly  understood  the  nature  of  the  last  question, 
and  if  it  had  been  put  by  the  counsel  for  the  prosecution  he  should 
have  objected  to  it 

Erle,  J. — Was  it  in  such  a  situation  that  a  man,  constantly 
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coming  in  and  out,  must  have  seen  it  ?  (to  the  witness.)    Did  jou 
see  Peel  in  the  house  in  July  ?    Witness  :  I  did 

Was  the  bill  in  such  a  situation  that  a  man,  going  in  and  out  as 
you  saw  Peel  g<nng  in  and  out,  must  have  seen  it?  He  must 
have  seen  it.     It  was  as  yisible  as  it  is  now  to  me  at  this  distance. 

You  could  not  read  it  at  that  distance  ?  I  could  not  read  it  at 
that  distance,  but  I  could  see  the  heading  of  it 

Parry. — I  do  not  understand  that  your  lordship  has  it  on  your 
note  that  he  saw  Peel  constantly  going  in  and  out.  He  says  he 
saw  him  at  the  Star,  and  that  he  might  have  seen  this  handbill  in 
July. 

Erle,  J.,  read  his  note  of  the  evidence  as  follows: — ^''Peel  and 
Green  were  in  Wolverhampton  in  the  month  of  July,  I  think.  I 
am  certain  Peel  and  Green  were  there  in  July ;  Winters  not  to 
my  knowledge.  I  know  the  Star  beerhouse.  Green  and  Peel 
lodged  there,  and  Winters,  also,  when  in  Wolverhampton.  I  have 
seen  Duffield  there,  and  other  people,  at  the  Star.  I  have  seen 
this  placard  in  the  window  of  uie  Star  during  the  strike.  I  saw 
it  in  the  window  during  the  month  of  July,  and  during  several 
weeks.  I  saw  a  similar  bill  at  the  Swan  in  the  window.  The  bill 
was  in  the  window  in  July  during  the  time  that  I  saw  Peel  thera 
Peel  went  in  and  out  of  the  house  while  the  bill  was  in  the 
window.  I  think  he  could  not  go  in  and  out  of  that  house  with- 
out seeing  that  bill  in  the  window." 

Erle,  J.  rto  the  witness) — Did  Green  go  in  and  out  of  the  Star 
while  the  bill  was  in  the  window  ?    Witness :  Yes. 

I  think  you  say,  you  did  not  see  Winters  there  at  that  time? 
I  did  not. 

Erle,  J. — Nobody  else  is  mentioned  in  the  bill  but  Peel,  Green, 
and  Winters. 

Parry y  requesting  permission  to  put  some  questions  to  the 
witness  before  the  document  was  read,  it  was  agreed  that  the 
reading  should  be  postponed  until  the  end  of  the  witness's  exami- 
nation. 

Erle,  J. — Then  at  present  I  take  this  evidence: — ''The  bill 
was  in  the  window  while  Peel  was  there.  Peel  went  in  and  out 
while  the  biU  was  in  the  window.  Grreen  went  in  and  out  of  the 
Star  while  the  bill  was  in  the  window.  I  think  a  man  going  in 
and  out,  as  Peel  and  Green  did,  must  have  seen  the  bilL" 

Parry. — That  will  be  the  evidence,  and  subject  to  my  altering 
it  on  cross-examination. 

The  witness  was  then  cross-examined  by  WhaJteley.  On  cross- 
examination  by  Parry ^  with  reference  to  the  placard,  he  said : — 
''  I  read  the  bill  I  saw  in  the  window  of  the  Star.  I  read  it  in  the 
window.  My  attention  was  attracted  to  the  window  by  seeing 
several  people  round  it,  reading  it.  I  waited  until  they  had  gone 
away,  and  then  I  went  and  read  it  myself.  The  bill  I  have  here 
to-day  was  brought  by  Mr.  Underhill  (the  attomev  for  the 
prosecution.)  On  my  oath  I  saw  Peel  go  in  and  out  of  the  Star 
in  the  month  of  July,  1850.     I  believe  I  saw  him  twice  or  three 
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tlm^ ;  twice,  at  least.  I  saw  Green  also.  I  saw  him  while  I  was 
reading  the  bill.  ^  There  was  a  little  blind  down,  and  I  saw  him 
through  the  crevice.  I  will  not  swear  that  I  saw  Green  at  the 
Star  more  than  once ;  that  was  jast  as  I  had  finished  reading  the 
bilL  This  bill,  or  a  bill  like  it,  was  posted  at  the  window,  so  that 
persons  outside  could  read  it" 

At  the  close  of  the  examination  of  the  witness,  the  document 
was  read,  Parry  still  objecting  to  its  reception. 
The  placard  was  as  follows: 

**  Special  application  for  an  extra  levy.  To  the  members  of  the 
several  trade  societies  comiected  with  the  National  Association  of 
United  Trades,  by  the  Central  Committee. 

*^  Fellow  Workmen. — Your  committee  have  been  called  upon 
by  the  tin-plate  workers  of  Wolverhampton  for  their  advice  and 
assistance,  to  enable  them  to  obtain  from  their  employers  an 
established  book  of  prices  for  the  town,  to  which  both  employers 
and  employed  shoula  be  required  to  conform.     To  this  request 
your  committee  ^ave  immediate  attention,  and  deputed  one  of 
their  members  to  mquire  into  the  particulars  of  the  case,  and  to 
render  such  assistance  as  might  appear  to  him  and  to  the  Central 
Committee,  upon  his  report,  requisite  in  the  case.     From  the 
report  furnished  by  their  colleague,  the  Central  Committee  found 
that  the  tin-plate  workers  of  Wolverhampton  numbered  about 
300  men,  now  employed  by  six  principal  manufacturers,  and  that 
these  employers  were  paying  for  their  labour  prices  varjring  from 
ten  to  fifty  per  cent,  from  each  other,  and  that  the  men  were 
divided  in  nearlv  equal  proportions  between  the  highest   and 
lowest  paying  shops.     The  Central  Committee  advii^  that  a 
committee  of  the  men  should  be  empowered  to  frame  a  book  of 
prices,  based  upon  the  principle  of  a  fair  and  equitable  remunera- 
tion for  their  labour,  and  that  a  fair  copy  of  sucn  book  should  be 
presented  to  each  of  the  employers,  tor  their  consideration  and 
approval. 

^'  Upon  the  completion  of  this  book,  copies  were  presented  to 
each  employer  by  a  deputation,  accompanied  by  Mr.  Green,  a 
member  of  the  Central  Committee,  and  a  period  of  two  or  three 
weeks  was  required  and  allowed,  to  afford  an  opportunity  for  its 
examination.  At  the  expiration  of  this  period  the  several 
employers  were  again  visited,  each  by  a  deputation  (consisting  of 
Messrs.  Green  and  Peel)  of  this  committee,  together  with  two  of 
their  own  workmen  and  the  trade  secretary. 

^*  A  further  delay  was  (for  various  reasons  assigned)  required 
and  submitted  to,,  when,  at  length,  after  much  trouble  and  several 
protracted  interviews,  a  qualified  assent  was  given  by  two  firms, 
at  both  of  which,  indeed,  the  prices  asked  have  been  paid  some 
time ;  a  third  expressed  a  willinmiess  to  accept  the  book  if  the 
others  did,  but  the  three  others  absolutely  dechned  to  accept  the 
proposed  book,  even  as  a  basis  upon  wluch  to  negotiate  for  the 
formation  of  another. 

^'  In  these  preliminary  attempts  to  arrange  this  matter  for  the 
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Bbo.        mutual  advantage  of  both  parties   concerned^   much    time  was 
^'         expended,  and  a  large  outlay  incurred  both  by  the  men  and  by  the 


▲ND   OTHKRS. 


Association. 

"  Your  committee  were  still  unwilling  to  withdraw  from  the 

^^*  negotiation,  and  additional  interviews  were  obtained  with  the  three 
Corupiraey  to  employ ers,  Mr.  E.  Perry,  R.  Perry  and  Son,  and  Mr.  Feamcombe, 
raiie  wages,  to  luduce  them  to  conscnt  to  a  conference  of  masters  and  men, 
with  a  view  of  trying  to  bring  this  subject  to  a  satisfactory  con- 
clusion. After  repeated  interviews  and  much  argument,  your 
committee  succeeded  in  inducing  the  two  employers,  E.  Perry  and 
K.  Perry  and  Son,  to  make  arrangements  for  the  proposed  con- 
ference, which  it  was  agreed  should  take  place  the  week  after 
Whitsuntide,  and  to  consist  of  those  employers  who  chose  to 
attend,  one  man  from  each  shop,  and  Messrs.  Green  and  Peel,  as 
mediators,  on  the  part  of  the  men.  A  still  further  delay  of  a 
week  took  place  in  deciding  upon  preliminaries,  and,  on  the  3rd  of 
June,  the  first  meeting  took  place,  and  was  attended  by  four 
employers ;  Messrs.  Shoolbred  and  Loveridge,  and  Mr.  Walton, 
having  already  given  their  assent  to  the  book,  declined  any  further 
proceedings  in  the  matter.  Upon  this  day  no  progress  could  be 
made,  in  consequence  of  a  dispute  arising  between  Mr.  E.  Perry 
and  one  of  the  delegates.  The  conference  was  abruptly  adjourn^ 
until  the  following  day.  Upon  its  reassembling,  the  impossibility 
of  bringing  such  conflicting  elements  to  unite,  was  soon  made 
manifest 

"  Prices  were  proposed  by  Mr.  E.  Perry,  which  would  have 
placed  the  men  in  a  worse  position  than  they  are  at  present. 

"  Any  book  established  upon  Mr.  E.  Perry's  proposition  would 
have  amounted  to  a  reduction  of  thirty  per  cent,  to  one-half  of  the 
tin-plate  workers  in  the  town,  150  of  whom  are  members  of  the 
National  Association.  Such  a  proposition,  therefore,  was  quite 
inadmissible,  and  the  conference  was  adjourned  sine  die. 

'^  In  this  position  your  committee  were  applied  to  by  the  com- 
mittee of  the  tin-plate  workers,  to  support  them  in  an  attempt  to 
force  the  original  book  upon  the  non-conforming  employers,  and 
that  the  association  should  support  those  who  were  members  of  the 
National  Association,  ninety-nine  in  number,  or  such  of  them  as 
it  might  be  necessary  to  take  out,  and  that  the  trade  should 
support  those  who  were  not  members  of  the  National  Association. 

^^  Your  committee,  considering  this  case  as  one  for  an  advance 
of  wages,  did  not  consider  itself  warranted  in  pledging  the 
association  without  the  sanction  of  the  members.  They  therefore 
submitted  to  the  tin-plate  workers'  committee  the  following 
propositions : — 

^^  1st.  That  the  deputation  from  the  Central  Committee  proceed 
to  Wolverhampton  on  Monday,  the  1st  of  July. 

^'2nd.  That  the  deputation  be  instructed  to   re-open  nego- 
tiations with  the  men  and  their  employers  for  a  modified  list  of 
S rices,  upon  a  basis  of  the  average  of  the  prices  now  paid  by 
lessrs.  Shoolbred,  Walton,  E.  Perry,  and  R.  Perry.  ; 
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''  3rd.  That  this  committee  draw  up  a  memorial  to  the  trades,  ,Bm. 

explanatory  of  the  case  of  the  tin-plate  workers,  calling  for  their  ^^^f 

consent  to  such  a  levy  as  may  be  necessary  to  enable  them  to  """ 
accomplish  their  objects  in  behalf  of  the  tin-plate  workers,  in  the 

event  of  their  renewed  attempts  to  settle  the  case  by  mediation  ^^^^- 

faihng.  Contpirat^  to 

^*  4th.  But  should  the  attempts  to  settle  this  by  mediatiou  fail,  rou*  waget. 
and  any  arrangements  beneficial  to  ths  men  be  gained  by  ulterior 
measures  of  a  more  coercive  character,  this  committee  beg  it  to  be 
distinctly  understood,  that  in  the  event  of  a  depression,  or  through 
a  relaxation  in  the  organization  of  their  trade,  the  employers 
attempt  to  reduce  them  to  their  present  prices,  this  committee 
shall  not  be  called  upon  to  defend  their  position  by  pecuniary 
assistance. 

'^  In  conformity  with  the  above  resolutions,  Messrs.  Green  and 
Winters  have  again  visited  the  employers,  and,  up  to  this  period, 
have  not  succeeded  in  inducing  them  to  agree  to  the  reasonable 
propositions  of  the  men.  Indeed,  the  conauct  of  the  employers 
through  this  transaction  has  been  marked  by  much  harshness 
and  unfairness,  while  the  men,  on  the  contrary,  have  shown  everv 
disposition  to  conciliate,  and  to  accept  any  reasonable  terms  which 
would  put  an  end  to  their  present  anomalous  position. 

^*  The  Central  Committee  have  a  strong  desire  to  obtain  justice, 
or  even  an  instalment  of  justice,  for  the  tin-plate  workers,  inas- 
much as  they  have  been  amongst  the  staunchest  supporters  of  thb 
Association,  and  having  thus  alwavs  shown  a  readiness  to  support 
the  rights  of  others,  they  conceive  the^  have  a  powerful  claim 
upon  your  support  when  their  own  rights  are  invaded  by  a 
powerful  and  unnoly  confederacy  of  a  clique  of  their  employers. 
Your  committee  are  powerfully  impressed  that  when  it  becomes 
known  that  the  just  and  reasonable  claims  of  the  tin-plate 
workers  will  be  backed  by  the  united  and  continuous  support  of 
the  National  Association,  that  the  struggle  will  be  short,  that 
Messrs.  B.  and  E.  Perry,  with  all  their  wealth  and  influence,  will 
not  like  to  see  their  business  passing  away  to  their  neighbours,  or 
to  other  towns,  who  will  be  quite  ready  to  receive  it.  Neither 
the  men  nor  your  committee  can  be  charged  with  precipitancy,  or 
of  having  made  any  unreasonable  demands. 

^^  It  appears  monstrous  that  two  highly  respectable  gentlemen 
should  be  able  to  pay,  for  a  long  series  of  years,  a  scale  of  prices 
upwards  of  thirty  per  cent^  higher  than  E.  Perry  and  Co. ;  that  they 
should  take  their  goods  to  the  same  market,  and  should,  under 
such  apparent  disadvantages,  be  gradually  increasing  their  busi- 
ness, and,  if  report  may  be  credited,  realizing  a  handsome  profit. 

*^  The  Central  Committee  conceive  it  to  be  their  duty  at  once 
to  make  an  appeal  to  the  trades  in  connexion  with  the  Association 
to  arm  them  with  the  pecuniary  power  to  rescue  these  men  from 
a  system  of  dishonest  and  merciless  exactions  by  a  confederacy  of 
avaricious  capitalists.  This  is  a  case  in  which  every  offer  which 
reason  and  justice  could  dictate  has  been  insultingly  rejected ;  all 
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Rbo.       conciliatoiy  measures  have  failed ;  it  becomes  the  duty  of  this 
^'         committee  to  show^  the  unprincipled  confederacy  that  the  National 

AivD  oTHEBs.  Association  are  pledged  in  a  bond  of  brotherhood  to  protect  each 
' —        other  against  their  unholy  machinations. 
1851.  €€  Already  has  Mr.  E.  Peny  given  evidence  of  the  very  ques- 

Contpiracy  to  tionable  means  he  is  prepared  to  adopt  to  force  compliance  with 

raite  wages,    his  extortionate  demands. 

^'One  man  who  had  declined  taking  out  a  job  at  the  price 
dictated  by  Mr.  Perry,  which  was  considerably  less  than  was 
being  paid  for  the  same  article  in  the  town,  became  at  once 
marked  for  the  especial  vengeance  of  his  ruthless  employer :  pro- 
ducing a  list  of  the  persons  receiving  parochial  assistance  from  the 
parish  of  Wol  verhampton,  he  singled  out  a  name.  '  Is  not  this 
your  father?'  being  answered  in  the  affirmative,  ^  Then  111  take 
care  to  represent  to  the  Board  of  Guardians  that  he  is  no  longer  a 
fit  recipient  of  parochial  assistance,  that  he  has  a  son  capable,  if  he 
chooses,  of  supporting  him,  and  if  he  is  too  idle  to  work  to  support 
his  father,  we  11  try  the  virtue  of  Stafford  gaoL'  These,  fellow 
working  men,  are  the  weapons  which  this  gentleman  is  mean 
enough  to  employ  for  the  protection  of  those  gains  which  he 
unfairly  extorts  from  his  workpeople.  The  Central  Committee 
therefore  put  it  to  you, — Is  not  this  a  case  in  which  the  power 
and  utility  of  the  National  Association  should  be  tested?  Is  it  to 
be  endured,  that  this  Perry  and  his  confreres  are  thus  to  be  pei^ 
mitted  to  trample  upon  the  rights  of  labour  ?  Is  it  after  this 
fashion  that  the  powers  entrusted  to  parochial  dignitaries  should 
be  exercised,  in  enabling  them  more  effectually  to  rob  the  labourer 
of  his  reward  ?  Will  you  not  unanimously  and  promptly  fly  to  the 
rescue  of  your  oppressed  fellow-men,  and  give  tnese  dishonourable 
emplovers  one  striking  proof  of  the  ^  power  of  the  pence.' 

'^  The  Central  Committee  request  that,  imme<uatelv  upon  the 
receipt  of  this  appeal,  the  secretary  of  each  body  will  take  the 
most  prompt  steps  to  call  a  general  meeting  of  the  society  he 
represents,  that  the  call  of  the  Central  Committee  for  a  weekly 
levy  of  sixpence  in  the  pound  will  be  granted  on  behalf  of  the 
tin-plate  workers  of  Wolverhampton,  fi;  is  not  anticipated  that 
this  levy  will  be  required  for  an]^  long  period,  probably  not  more 
than  a  month ;  the  state  of  the  tin  trade,  the  division  among  the 
employers,  one-half  of  them  employing  half  the  men  have  con- 
ceded their  moderate  requirements,  are  circumstances  which  will 
prevent  the  possibility  of  a  lengthened  struggle.  One  of  the  most 
fortunate  results  would  be,  tlmt  Mr.  E.  Perry  should  carry  his 
threats  into  execution,  to  shut  up  his  factory,  and  withdraw  his 
capital  from  the  trade,  which  he  would  thus  leave  to  more  equit- 
able and  conscientious  successors.  It  would  be  a  happy  occurrence 
for  the  tin-plate  workers  of  Wolverhampton. 

'^The  Central  Committee  cannot  doubt  that  a  prompt  and 
unanimous  response  will  be  given  to  this  appeal,  to  the  justice  and 
humanity  of  the  members  of  the  National  Association. 

"  If  this  Association  is  not  ])repared  or  capable  of  protecting  its 
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members  firom  being  thus  plandered  of  the  fair  fruits  of  their        reo. 
industry,  then  ind^  it  is  a  useless  experiment,  and  instead  of 
being  a  shield  and  panoplj  against  the  oppressors'  wrongs,  would 


industry,  then  indeed  it  is  a  useless  experiment,  and  instead  of         ^' 
being  a  shield  and  panoply  against  the  oppressors'  wrongs,  would  j^^^^^^^ 
be  better  designated  as  *  a  delusion,  a  mockery  and  a  snare.'     The 


unfrequency  of  a  demand  for  any  extra  contribution  from  the  i^'i* 
members  of  this  Association  is  a  powerful  proof  of  its  general  (wj^^  ^ 
efficiency,  and  will,  it  is  hoped,  induce  them  cheerfully  to  comply  mm  wagu, 
with  the  present  demand. 

**  The  Central  Committee  feel  that  they  have  performed  their 
duty,  and  now  leave  the  case  of  the  tin-plate  workers  to  the  justice 
and  spirit  of  the  members,  at  the  same  time  not  concealing  from 
them  the  fact  that  the  character  and  honour  of  this  movement  is 
deeply  implicated  in  the  result ;  that  a  prompt  action  will  ensure 
success,  and  strengthen  the  Association  m  an  incalculable  de^ee, 
while  a  failure  must  tend  to  weaken,  disorganize,  and  peniaps 
destrov  it  altogether. 

''The  secretaries  are  therefore  requested  to  lose  no  time  in 
giving  effect  to  the  measures  of  the  Central  Committee,  and  to 
remember  that  this  levy,  to  be  of  use,  must  be  sent  up  regularly 
every  week  during  its  continuance,  which  the  Central  Committee 
will  use  every  endeavour  to  make  of  short  duration. 

''A  deep  and  important  responsibility  now  rests  upon  the 
members  of  the  Association,  thousands  are  watching  their  pro- 
ceedings, whose  adhesion  is  contingent  upon  the  success  or  failure 
of  this  case.  A  due  consideration  therefore  for  your  interests,  in 
strengthening  an  institution  which  you  have  yourselves  reared  for 
your  mutual  protection,  should  prompt  you  to  the  performance  of 
a  duty  which  each  expects  will  not  be  withheld  when  invoked  in 
his  own  behalf;  justice,  humanity,  and  self-preservation  are  the 
powerful  incentives  which  unite  you  to  action,  and  before  these  all 
mere  mercenary  influences  should  be  made  to  succumb. 

^'  A  long  pml,  a  strong  pull,  and  a  pull  altogether,  and  victory 
is  yours. 

''  On  behalf  of  the  Central  Committee, 

"William  Peel,  Gen.  Sec'^ 

A  variety  of  other  evidence  was  adduced  on  the  part  of  the 
prosecution,  of  the  nature  of  that  in  the  preceding  case  of 
Rea.  V.  Duffield  and  others^  and  supporting  the  case  opened  by 
Allen,  Sent. 

The  evidence  tending  to  implicate  the  defendants  Rowlands  and 
Winters,  in  addition  to  the  facts  already  mentioned  in  the  evidence 
of  the  prosecutor  and  his  brother,  was  as  follows: — 

Duncan  M'Naughton,  in  the  service  of  Mr.  Edward  Perry, 
stated  that  Rowlands  and  Winters  were  present,  with  other 
defendants,  at  a  meeting  held  in  the  theatre  at  Wolverhampton, 
in  October.  The  defendant  Peel  addressed  the  meeting,  and 
gave  an  account  of  his  havine  waited  upon  the  masters  in  Wol- 
verhampton. He  said  that  the  negociations  had  failed,  but  that 
it  was  of  littie  consequence,  as  the  masters  might  depend  that 
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Bbo.       eventually  they  would  have  to  pay  the  prices  asked  from  them. 

^'  He  said  that  he  was  there  to  advocate  an  organization  amongst 

AKD  OTHBB8.  ^^^  tiu-pUtc  workcrs  and  other  trades,  and  he  recommended  their 

joining  the  Association  of  United  Trades,  of  which  he  was  the 

^^^^*  secretary.  The  defendant  Green  also  spoke  and  said,  that  having 
Contpiracsf  to  exhausted  all  their  other  plans,  they  were  obliged  to  revert  to 
ratM  wagts.  their  ulterior  means ;  but  he  did  not  add  what  those  means  were. 
He  also  said  that  the  tin-plate  workers  had  drawn  out  a  book  of 
prices  at  the  expense  of  nearly  100^;  that  it  had  been  presented 
to  the  masters,  and  that  the  workmen  said,  as  they  had  a  perfect 
right  to  say,  **  This  is  the  price  we  will  have  for  our  labour,"  and 
that  the  Association  said  to  the  workmen,  **  That  is  the  price  you 
shall  receive  for  your  labour,  and  we  are  prepared  to  support 
you  at  }2s.  6d.  a  week  until  you  get  that  price  from  other 
masters^  who  will  want  workmen  as  they  will  get  the  orders."  On 
cross-examination,  the  witness  stated  that  the  meeting  was  public, 
and  there  were  a  great  many  persons  present,  the  theatre  being 
nearly  full.  A  master  manufacturer  in  the  japan  trade  was  in 
the  chair.  The  witness  said  that  he  was  himself  a  member  of  the 
National  Trades  Association^  and  almost  every  tinman  was,  as  a 
matter  of  course. 

John  Shenton,  a  tin-plate  worker  in  the  employment  of  the 
prosecutors,  who  left  when  the  strike  took  place,  said,  that  during 
the  thirteen  weeks  he  was  out  he  received  I2s.  6d.  a  week.  The 
first  sum,  for  half  a  week,  he  received  at  the  Red  Cow  public- 
house  ;  some  person  counted  the  money  out,  and  Rowlands  pushed 
it  across  the  table  to  the  witness.  The  witness  also  said,  that  the 
reason  why  he  left  his  work  was  because  Rowlands,  the  secretary 
of  the  society,  ordered  him  to  do  so  if  the  masters  would  not  give 
the  book  prices.  On  cross-examination,  he  said  that,  going  one 
night  from  work,  he  met  Rowlands,  and  told  him,  *^  I  have  partly 
finished  my  work,  what  I  am  to  do."  He  replied,  "  Why,  if  you 
do  not  receive  the  book  prices,  you  must  come  away."  Witness 
said,  '^  How  shaU  I  know  whether  I  have  the  book  prices  ?"  and 
he  replied,  ^^You  must  come  down  to  me,  and  then  I  will  tell 
you." 

Edward  Robinson,  another  tin-plate  worker  who  had  struck, 
and  received  12«.  6d.  a  week  from  the  society,  said  he  was  some- 
times paid  by  the  defendant  Green,  and  sometimes  by  Winters. 

Evidence  was  also  given,  showing  Rowlands  and  Winters  in 
the  company  of  the  other  defendants  at  various  periods,  but  not 
when  any  act  was  done  tending  to  implicate  those  other  defendants. 
Jfhateleyy  Q.  C,  having  submitted  that  there  was  not  sufficient 
evidence  against  Thomas  Pitt,  and  the  counsel  for  the  prosecution 
assenting,  addressed  the  jury  for  Rowlands  and  Pratt  After 
referring  to  the  statute  6  Geo.  4,  c.  129,  he  read  to  the  jury  some 
observations  of  Lord  Cranworth  f  then  Mr.  Baron  Rolfe)  in  a  case 
against  O'Connor,  tried  before  him  at  Lancaster.  That  learned 
judge  said,  ^^  Persons  may  meet  together  for  the  purpose  of  deter- 
mining that  they  shall  not  work  under  twenty  shillings  a  week, 
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and  those  of  them  who  cannot  get  that  must  be  out  of  work.        Bbo. 
Just  in  the  same  way  masters  may  meet  together  and  say,  we    ^    ** 
will  not  give  more  wages  than  so  and  so,  and  if  we  cannot  get  ^|>  othebs. 

workmen  at  that  price,  we  must  be  content  to  do  without  them        

and  let  the  work  stop.*'  ♦  •  ♦  ♦  « That  is  the  law.  Every-  ]^ 
body  is  perfectly  free  to  bring  his  capital  into  the  market  compiraeyto 
on  such  terms  as  he  may  think  fit ;  and,  on  the  other  hand,  every  roue  waget, 
one  has  a  right  to  bring  his  labour  into  the  market  on  such 
terms  as  he  may  think  fit ;  and,  provided  there  is  no  interference 
with  the  firee  will  of  others.  The  law  in  doing  that,  has  done 
all  it  can  do— all  that  it  ought  to  do.  That  being  the  law,  this 
fifth  count  charges  the  defendants  with  having  endeavoured  to 
persuade  certain  workmen  engaged  in  the  factories  to  confederate 
and  leave  their  employment,  and  produce  a  cessation  of  labour  in 
a  large  portion  of  the  realm,  with  intent  thereby  to  bring  about 
a  change  in  the  laws  and  constitution.  Now  the  doubt  that  has 
existed  on  this  subject  is  this:  It  beins  lawful  for  persons  to 
meet  together  where  no  violence  is  practised,  and  determine  not 
to  work  except  on  certain  terms,  can  it  then  be  illegal  for  others 
to  combine  together  to  persuade  them  to  do  so  ?"(«)  Whateley 
then  proceeded  to  argue  that  question  in  the  negative  to  the  jury. 
The  workmen  in  the  present  case  might  have  said,  ^*  There 
was  formerly  a  book  of  prices,  which  regulated  the  wages  between 
master  and  servant ;  it  was  found  to  be  just  between  man  and 
man,  and  we  will  now  say  we  will  not  work,  nor  will  any  of  us 
go  into  that  manufactory  until  such  a  book  has  been  again 
established  to  regulate  our  proceedings."  If  that  were  so,  where 
is  the  law  that  says  you  must  not  advise  other  men  not  to  work 
who  are  in  the  manufactory  upon  those  terms?  Supposing  in  a 
manufactory,  disputes  or  differences  had  arisen  with  regard  to  there 
not  being  a  book  of  this  sort,  and  that  the  workmen  should  go  and 
say  to  a  fellow-workman,  or  to  a  society  of  workmen  (for  it  is  the 
same  thing),  "  We  wish  you  to  advise  us :  ought  we  or  ought  we 
not  to  continue  to  work  unless  the  master  will  consent  to  this, 
which  we  think  a  reasonable  thing?"  Surely  an  individual  may 
say,  "  I  will  tell  you  what  my  advice  is,  although  you,  even 
yourself,  may  be  well  off  at  the  present  moment,  and  satisfied  with 
regard  to  your  wages,  I  tell  you  that,  in  my  opinion,  the  interests 
of  the  whole  of  our  trade  is  so  much  interested  in  having  that 
book  again  established,  that  I  advise  you  not  to  work  any  longer 
unless  the  master  will  comply  with  that  regulation."  There  is  no 
law  in  England  to  punish  a  man  for  giving  that  advice,  nor  is  there 
any  law  that,  if  the  workman  does  not  break  any  engagement  into 
which  he  enters,  can  prevent  him  from  leaving  if  he  chooses.  Take 
the  case  further ;  suppose,  as  is  the  case  at  Wolverhampton,  and 
in  almost  every  manufacturing  town  in  England,  there  are  asso- 
ciations of  workmen  for  their  common  benefit ;  some  of  them  being 
clubs  and  some  of  them  with  lodges  of  different  kinds;  some 

(«)  Reg.  V.  (XCownor,     Lancaster  AssizeB.     Wbateley  cited  from  a  printed  report  of  the 
trial)  alleged  to  be  copied  from  a  shorthand  writer's  notes. — [J.  £.  D.] 
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Beo.       of  them  where  there  are  houses  of  call,  and  all  these  are  established 
*•  for  the  purpose,  among  other  things,  of  obtaining  aj9ort  of  general 
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knowledge  of  what  is  going  on  in  the  trade.     They  may  have 

some  evils  attending  them,  but  they  are  beneficial  in  many  respecta 

^^^^'  They  are  beneficial  to  assist  a  man  who  is  out  of  labour ;  they  are 
Contpiracy  to  beneficial  in  laying  down  laws  that  ought  to  regulate  the  whole 
roifa  tDage$,  of  their  trade,  and  there  is  no  rule  of  morality,  nor  any  rule  of 
law  that  can  be  interposed,  to  show  that  those  men  have  not  a  full 
right  to  meet  in  any  way  they  please,  and  to  lay  down  laws  (if 
those  laws  are  not  contrary  to  the  laws  of  the  realm)  for  the  regu- 
lation of  their  own  trade  and  business. 

WhateJey  subsequently  observed  that  any  one  of  the  jury  who 
had  taken  a  great  interest  in  any  young  man  who  was  at  work, 
and  who  thought  his  master  was  not  giving  him  sufficient  wages^ 
might  say  "  Come  away,  if  your  master  wiU  not  give  you  the  fair 
price  according  to  the  list  of  prices ;  come  to  me  tul  you  get  work, 
and  I  will  give  you  half-a-crown,  or  something  to  support  you," 
without  committing  a  crime. 
Erle,  J. — If  I  entice  away  your  servant,  is  not  that  actionable? 
Whateley. — The  case  I  put  to  the'  jury  is  this.  The  witness 
Shelton  who  was  working  by  piece-work,  and  was  not  a  hired 
servant  nor  an  apprentice,  nor  serving  under  an  agreement,  went 
to  the  defendant  Rowlands,  and  said,  '^  If  I  do  not  receive  the 
book  price,  what  can  I  do?"  Why  leave;  that  is  the  advice  which 
is  asked  and  given,  and  was  it  not  justified  ?  Suppose  a  man  says, 
*^  My  master  is  paying  me  less  than  the  ordinary  wages  of  the 
trade,  and  I  am  working  piece-work,  what  would  you  advise  me  to 
do  ? "  "  Finish  your  work  and  leave  his  service,"  that  is  my 
advice.  I  say,  with  due  submission  to  his  lordship,  and  subject  to 
his  correction,  that  there  is  no  law  that  would,  or  ought  to,  punish  a 
man  under  such  circumstances. 

Eble,  J. — The  proposition  you  put  was  this,  that  any  man  who 
thought  a  servant  was  not  properly  paid  by  his  master,  might  say, 
"  Leave  your  work  and  come  away,  and  I  will  support  you  until 
you  get  proper  wages."  Would  not  that  give  the  master  an  action 
upon  the  case? 

Whateley. — I  was  applying  my  mind  to  the  evidence  of  Shelton. 
What  I  intended  to  say  was  this :  that  supposing  Shelton  had  a 
communication  with  Rowlands  as  to  what  course  he  should  take,  i^ 
his  master  did  not  pay  him  according  to  the  book  prices,  and 
Rowlands  had  said,  '*  I  advise  you  to  leave  your  work,"  and  he  left 
it  and  was  supported  by  Rowlands  with  money  after  that  time,  he 
would  have  been  not  only  not  amenable  to  any  law,  but  would  not 
have  been  amenable  to  any  rule  of  morality  upon  the  subject. 
With  regard  to  the  point  asked  by  his  lordship,  whether  it  would 
not  be  the  subject  oi  an  action  upon  the  case  for  enticing  away  the 
servant  ?  it  is  certainly  not  indictable,  and  has  been  so  held.  K 
a  man  went  to  the  servant  of  another,  and  without  any  application 
from  the  servant  for  advice,  said  to  him,  "  I  advise  you  to  leave 
your  work,"  the  servant  being  satisfied  and  willing  to  stay,  the 
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party  inducing  him  to  go  awaj  might  be  subject  to  an  action  upon        Bbg. 
the  case  for  damages  for  enticms  away  the  servant;  but  even  tnat    ^_^*- 
would  not  be  indictable,  and  I  believe  it  has  never  yet  been 
decided,  although  it  has  sometimes  been  said  that  if  a  course  of 
proceeding  is  not  indictable  in  an  individual,  it  is  indictable  if  ten        ^^^' 
persons  join  in  doing  the  act  or  giving  the  advice.     It  would  not  conipirm  to 
be  a  conspiracy  in  law — ^it  would  not  render  a  man  liable  to  any    ram  wages. 
criminal  proceeding.     And  is  it  not  just  and  right  that  the  law 
should  be  so  ?    Do  we  not  all  in  this  world  depend  verv  much  on 
the  opinion  of  others?   Very  few  men  think  for  themselves — very 
few  men  are  capable  of  it.     What  is  so  common  as  for  men  to  go 
and  consult  others;  aye,  and  a  body  of  men ;  and  to  say,  ^'  Here 
I  am  in  a  strait,  what  would  you  advise  me  to  do?''    And  if 
the  answer  is,  ^*  We  will  advise  you  what  to  do,  and  we  will  give 
you  the  means  of  carrying  our  advice  into  effect ; "  that  is  not 
punishable  by  the  law  of  En^and. 

Party y  for  the  defendants  feel.  Green  and  Winters,  submitted 
that  there  was  no  evidence  to  go  to  the  jijuy  against  Winters.  All 
the  evidence  with  regard  to  his  own  individual  conduct  was,  that 
he  was  present  at  the  meeting  of  the  22nd  of  October,  at  the 
theatre.  He  appeared  to  have  taken  no  part  in  that  meeting;  and 
two  of  the  witnesses  (two  of  the  young  men  who  were  called, 
Shelton  and  Bobinson)  said  that  Green  and  Winters  paid  them 
12^.  6^.  while  they  were  out  of  work. 

Eble,  J. — I  will  tell  you  what  I  propose  to  do  with  respect  to 
them.  I  have  looked  over  the  notes,  and  there  seems  to  be — ^I  will  not 
say  a  uniform,  but  nearly  a  uniform  line  of  evidence  in  my  mind 
against  Duffield,  and  Grant,  and  Woodnorth,  and  Green,  and  Pratt. 
With  respect  to  Peel,  it  is  evidence  of  a  peculiar  description  not 
in  the  same  class  with  them,  but  it  stands  as  a  different  class  and  a 
different  question.  Then  with  respect  to  Winters  and  Rowlands, 
they  appear  to  stand  very  much  in  the  same  class.  They  are  not 
actually  co-operating  with  the  men  who  break  their  contracts,  or 
who  are  sent  away  drunk,  but  they  are  actually  co-operating  as  to 
the  payments.  It  is  not  a  loose  opinion  with  respect  to  Winters, 
because  with  regard  to  Rowlands  and  Winters  it  appears  they  did 
just  what  you  say;  and  from  what  was  said  by  Mr.  Whatelepr  and 
from  what  will  be  said  by  yoti,  this  question  of  law  will,  m  my 
mind,  be  raised ;  that  is,  whether  persons  combining  together  to 
obstruct  and  molest  a  given  manufacturer  in  order  to  force  him  to 
alter  his  mode  of  carrying  on  his  business,  and  in  pursuance  of 
that  conspiracy  persuaded  free  men  to  leave  him,  or  paid  free  men 
to  leave  him,  that  being  the  overt  act,  whether  they  are  guilty  of 
an  indictable  offence.  The  thing  is  so  chained  in  the  inoictment, 
and  my  opinion  on  the  subject  here  is  not  as  if  I  was  deciding  the 
law  in  the  other  court,  and  laying  down  the  law.  I  have  an 
opinion  on  the  subject,  and  with  respect  to  this  indictment  I  should 
tell  the  jury,  in  my  opinion  that  constituted  an  indictable  offence ; 
and  should  recommend  them,  if  they  considered  that  to  be  made 
out,  to  acquit  them  of  the  other  part  of  the  charge,  and  to  find 
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^«**        them  guilty  of  the  ninth  count  only.  (/)    Then  if  that  be  an 
BowLAiTDs    untenable  proposition  in  point  of  law,  you  will  have  the  benefit  of 
AXD  OTHBBs.  it,  aucl  iu  tnat  way  the  point  you  were  about  to  submit  to  me  is 
perhaps  answered. 

Parry  said,  what  he  submitted  had  reference  to  Winters,     He 
Conapiraof  to  Understood  his  lordship  thought  that^  as  to  him^  the  case  should  go 

rawvaget,     tO  the  jury. 

Erle,  J. — It  is  to  go  to  the  jury  on  that  one  class  of  countSy  if 
you  understand  me. 

Parry, — On  the  ninth  count. 

Erle,  J. — I  propose  to  lay  down,  with  respect  to  the  ninth 
count,  that  if  they  are  of  opinion  that  he  conspired  to  obstruct 
Mr.  Perry  in  his  business  for  the  purpose  of  maKing  him  alter  hia 
business,  and  in  pursuance  of  that  paid  his  free  workmen  to  go 
away  and  persuaded  his  free  workmen  to  leave  him,  they  ought  to 
find  him  guilty ;  and  the  question,  whether  that  is  an  indictable 
offence  or  not,  will  be  reserved  for  discussion  hereafter.  If  it  is 
not,  he  will  go  free ;  if  it  is,  the  punishment  will  be  what  is  proper 
to  be  awarded. 

Parry  then  addressed  the  jury,  followed  by 

Keating^  Q.  C.,  on  behalf  of  Duffield,  Woodworth  and  Graunt 

Witnesses  were  called  on  the  part  of  the  defendants  to  prove 
that  the  book  of  prices  was  reasonable  and  adopted  by  other 
manufacturers  at  Wolverhampton,  and  also  to  sive  a  oifferent 
version  of  a  meeting  between  the  masters  and  uie  delegates  to 
that  given  by  the  prosecutors. 

John  Elliott,  president  of  the  Tin-plate  WorketB*  Association, 
and  a  member  of  the  National  Association  of  United  Trades  for 
the  Protection  of  Industry,  stated  that  the  three  defendants  Peel, 
Winters  and  Green  came  down  to  Wolverhampton  by  invitation 
from  the  Tin-plate  Workers'  Association,  and  the  witness  had 
various  interviews  with  them  and  attended  three  meetings  between 
them  and  the  workmen. 

The  following  question  was  then  put  to  the  witness  by  Parry : — 
With  reference  to  hired  men  and  apprentices,  persons  under 
contract  to  their  employers  say,  what  advice  did  these  three 
defendants  give  to  the  men  ? 

Allen^  Serjt.,  objected  that  it  would  not  be  competent  on  a  charge 
of  conspiracy  to  give  evidence  of  other  facts  where  the  defendants 
did  not  conspire,  and  where  they  spoke  otherwise  than  in  relation 
to  the  conspiracy  with  which  they  were  chaiged.  If  such  evidence 
were  admissible  it  would  give  a  person  an  opportunity  of  manu- 
facturing evidence  to  shield  him  from  anything  he  may  be 
afterwards  charged  with.  He  is  charged  with  a  crime ;  he  goes 
about  and  denies  that  he  committed  it.  Are  the  conversations, 
amongst  others  in  connexion  with  him,  admissible  afterwards  to 
prove  that  he  is  innocent  of  that  offence  ? 

(/)  ^7  tbe  9th  count,  Mr.  Jnstice  Erie  eridentlj  meant  the  class  of  counts  in  the  indictment 
of  which  the  9th waa  a  part:  (See  the  prooeedings  in  Uie  Qaeen*8  Bench, jpoit)    [J.  £.  D.] 
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Parry* — It  is  not  mere  conversation,  but  actually  the  condnct  of       Bro. 
the  men;   acts  accompanied  by  certain  observations;   it  is  all    ^J^ 
material  here  to  show  what  was  the  intention  of  these  men.   Now, 
that  can  be  shown  by  any  acts  that  they  do ;  and  he  conceived  it 
could  be  also  shown  by  any  advice  that  they  gave  in  reference  to        i^^^- 
the  object  they  were  pursuing.    Whether  that  was  a  sham  and  a  cmnwuos  to 
feint  is  a  question  for  the  jury  and  not  for  the  court.    The  counsel    raiM  im^^. 
for  the  prosecution  suggested  that  these  parties  conspired  to 
intimidate  by  threats.     If  they  conspired  to  intimidate  by  threats, 
they  did  so  at  the  time  they  were  at  Wolverhampton  for  the 
purpose  of  negotiating  this  book  of  prices.     He  suomitted  that 
everything  said  by  these  men  in  respect  of  that  book  of  prices, 
and  all  the  advice  given  in  the  many  interviews  with  the  prose- 
cutors, and  with  the  men  when  the  strike  commenced,  was  clearly 
admissible. 

AUeriy  Serjt. — If  taken  as  part  of  the  res-yesta  it  may  be  admis- 
sible evidence. 

Erle,  J.,  said  he  would  admit  the  evidence. 

The  witness  then  stated  that  the  three  defendants  recommended 
all  the  hired  servants  to  fulfil  their  contracts  to  the  letter,  and  if 
they  were  dissatisfied  at  the  expiration  of  that  period  and  wished  to 
leave,  they  would  protect  them.  That  advice  Was  tendered  more 
than  once.  On  tne  witness  being  further  asked  whether  he  ever 
heard  Peel,  Winters  or  Green  either  use  anv  intimidating  language 
or  threats,  or  recommend  force  of  any  kind  ? 

Allen  objected,  but 

Per  Eble,  J. — I  think  it  had  better  be  heard  rather  than 
exclude  it. 

The  witness  then  answered  the  question  in  the  negative.  This 
witness  further  stated  that  he  believed  the  defendant  Peel  was  not 
in  Wolverhampton  in  July,  and  that  when  he  was  there  he  lodged 
at  the  Seven  Stars,  and  not  at  the  Star,  as  stated  by  Mr.  Edward 
Perry. 

Alfred  Hildreth  proved  that  he  printed  one  hundred  copies  of 
the  following  handbill  (which  other  witnesses  proved  to  have  been 
circulated  among  the  workmen  about  the  time  it  bore  date)  at  the 
request  of  the  defendant  Winters,  who  paid  him  for  it : — 

**  Notice  I  We,  the  undersigned,  being  members  of  the  Com- 
mittee of  the  National  Association  of  United  Trades  for  the 
Protection  of  Industry,  which  association  have  kindly  assisted  the 
tin-plate  workers  of  Wolverhampton,  belonging  to  them,  the  last 
fifteen  weeks,  who  are  out  on  strike  for  the  purpose  of  securing  a 
uniform  list  of  prices,  or  in  other  words  to  induce  Messrs.  E.  Perry, 
R.  and  G.  Perry,  Feamcombe,  and  Thurstans,  to  pay  the  same  price 
as  is  being  paid  by  Messrs.  Shoolbred  and  Lioveridge,  Messrs. 
Walton,  and  others  in  the  town.  The  association  above  named 
have  rendered  pecuniary  asnstance  in  a  legal  and  constitutional 
manner,  strictly  enjoining  the  workmen  on  all  occamons,  neither  to 
intimidate  or  endeavour  to  force  or  persuade  any  hired  servant  to 
leave  his  employment,  but  to  fulfil  his  contract  fully  and  legally ; 
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but  having  heard^  while  at  Kidderminster,  that  certain  hired 
servants  had  left  their  employment,  this  is  to  inform  the  public 
thev  have  done  so  against  the  will  and  without  the  advice  of  the 
society :  therefore  we  entirely  disclaim,  on  the  part  of  ourselves 
and  the  association  in  general,  any  participation  in  their  leaving, 
Cm^raev  to  ^^^  strougly  coudemu  the  practice,  if  it  exists,  of  rendering 
rows  vageB,  assistance  or  giving  advice,  in  any  matter  pertaining  between  any 
employer  and  their  hired  servants. 

**  Thomas  Winters, 
(Signed)  **  Frederick  Green,  and 

**  Edward  Rowlands,  Secretary. 

«  Dated  16th  October,  1850." 

Mr.  Bobinson,  an  attorney,  and  mayor  of  Wolverhampton  in 
1850,  proved  that,  in  consequence  of  being  applied  to  oy  Mr. 
Edward  Perry  in  October,  1850,  he  endeavoured,  without  success, 
to  mediate  between  the  prosecutors  and  the  defendants  Green  and 
Winters.  A  few  days  afterwards  Winters  called  on  him,  kdA,  said 
that  Mr.  Perry's  workmen,  who  were  under  contracts,  insisted  on 
violating  their  contracts  and  leaving  them,  and  that  they  had  been 
unable  to  convince  them  of  the  impropriety  and  illegality  of  that 
step ;  but  they  thought  if  he  (the  witness)  would  authorize  them 
to  say  it  was  wrong,  it  would  induce  them  to  remun  in  Mr. 
Perry's  service. 

Further  evidence  was  adduced  to  explain  how  the  French  work- 
men left,  and  alleging  that  it  was  in  consequence  of  a  breach  of 
contract  on  the  paxt  of  the  prosecutors. 

Alleny  Serjt,  replied. 

Erle,  J.,  in  summing  up,  said, — **  The  indictment  is  for  con- 
spiracy, and  there  are  several  counts  which  the  learned  counsel 
who  have  addressed  you  have  endeavoured  to  reduce  into  classes, 
and  I  will,  before  you  have  to  consider  your  verdict,  endeavour 
to  reduce  them  into  classes,  and  put  them  into  the  most  intelligible 
shape ;  and  then  with  respect  to  those  counts,  as  to  which  tnere 
is  no  doubt  in  point  of  law,  I  will  ask  you  whether  all  or  any  or 
either  of  these  defendants  are  guilty.  If  they  should  all  be 
guilty  on  those  counts,  there  will  then  be  no  occasion  to 
resort  to  counts  that  are  doubtful  in  point  of  law.  If  all 
or  any  of  them  should  be  acquitted  in  respect  of  the  counts 
which  are  clear  in  point  of  law,  I  will  then  take  your 
opinion  as  to  those  counts  that  comprise  a  charge,  in  respect  of 
which  there  is  some  contest  as  to  the  law.  I  state  that  the  law 
is  clear  that  workmen  have  a  right  to  combine  for  their  own 

Srotection,  and  to  obtain  such  wages  as  they  choose  to  agree  to 
emand.  I  say  nothing  at  present  as  to  the  legality  of  other 
persons,  not  workmen,  combining  with  them  to  assist  in  that 
purpose.  As  far  as  I  know,  there  is  no  objection  in  point  of  law 
to  it,  and  it  is  not  necessary  to  go  into  that  matter,  but  I  consider 
the  law  to  be  clear  only  to  that  point — while  the  purpose  of  the 
combination  is  to  obtain  a  benefit  for  the  parties  who  combine— 
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a  benefit  which  by  law  they  can  claim.     I  make  that  remark,        Rbo. 

because  a  combination  for  the  purpose  of  injuring  another  is  at 

once  a   combination  of  an  entirely  personal    nature,    and  the 

law,  allowing  them  to  combine  for  the  purpose  of  obtaining 

a  lawful  benefit  to  themselves,  gives  no  sanction  to  combinations       ^^^i* 

which  have  for  their  immediate  purpose  the  injury  or  the  hurt  cim^raev  to 

of   another.      A  great    deal    has    been    urged    to    you    most    rmnwagti, 

eloquently  about  the  interests  of   the    labouring    classes,  and 

their  rights  in  this  respect.     Their  rights  are  conceded,  I  believe, 

to  the  fullest  extent  that  they  were  contended  for,   as  far  as 

I  understood  the  language  of   the  learned    counsel;    but  the 

remark  I  would  make  on  the  other  side  is,  that  the  exercise 

of  free  will  and  thorough  freedom  of  action,  within  the  limits  of 

the  law,  is  also  secured  equally  to  the  masters.     The  intention  of 

the  law  is,   at  present,  to  allow  either  of  them  to  follow  the 

dictates  of  their  own  wiU,  with  respect  to  their  own  actions  and 

their  own  property,  and  either,  I  believe,  has  a  right  to  study  to 

promote  lus  own    advantage,    or   to    combine  with  others    to 

promote  their  mutual  advantage.     The  charge  in  this  indictment 

on  the  part  of  the  prosecutors  is  with  respect  to  three  classes  of 

counts,    as   to  wmch    I  apprehend    the    law  is    clean      The 

charge  is,  that  the  defendants  combined  together  to  injure  the 

prosecutor  by  illegal  means,  and  I  will  state  to  you  what  those 

three  classes  are.     It  appears  to  me  to  be  beyond  all  dispute  on 

this  evidence,    that    there  was    considerable    combination    and 

concert  by  a  number  of  persons,  and  that  the  purpose  of  the 

concert  was  to  force  Messrs.  Perry  to  agree  to  a  uniform  book 

of  prices.    Take  that  to  be  an  admitted  fact  on  the  part  of 

all    the    defendants, — and    I    take    that    to    be   the    outline — 

there  was  a  combination.     Taking  it  clearly  to  be  a  combination 

to  force  the  assent  to  a  uniform  book  of  prices,  it  might  be  put 

as  a  proposition,  the  assent  to  certain  wases  for  the  workmen.    If 

it  stood  merely  there,  it  might  be  doubtful,  in  point  of  law,  how 

far  such  a  combination  was  lawful ;  but  if  they  combine  to  bring 

about  that  purpose  by  any  unlawfiil  means,  unquestionably  the 

indictment  would  be  sustained.     I  think  the  tnree  classes  in 

respect  of  which  the  law  is  perfectly  clear,  are,   Ist, — If  the 

Purpose  of  the  combination  was  to  be  effected  by  intimidation, 
'here  is  a  statute  that  secures  those  rights  to  the  labourers, 
but  prohibits  any  intimidation  to  the  other  labourers.  Labourers 
are  to  have  freedom  of  action,  and  those  who  choose  to  work 
for  a  lower  rate  of  wages  are  to  have  their  rights  secured  to  them, 
and  any  combination  of  men  to  prevent  them  from  working 
for  the  wages  that  they  should  choose,  by  any  intimidation 
or  threat,  is  an  illegal  act.  Therefore,  the  first  class  of 
counts  in  this  indictment  to  which  your  attention  will  be 
directed,  is,  whether  these  defendants,  or  any  of  them,  combined 
together  to  prevent  workmen  from  working  for  Messrs.  Perry 
by  intimidation  to  other  workmen.  There  is  another  class  of 
counts  very  much  to  the  same  purpose.     You  will  have  to  consider 
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Rso.        whether  there  is  upon  the  evidence  proof,  to  your  aatisfactiony 

^  ^'         that  the  defendants  combined  for  the  purpose  of  fordng  this 

AND  oTHEBs.  ^^^^^^  of    Mcssrs.    Pcrrj,   and  intended  to  bring    about   that 

assent  by  intimidation    to    Mr.    Perry.       These  counts    allege 

^^^^'  that  he  was  molested  or  obstructed.  If  they  intended  to  create 
Conspiracy  to  ^^^  '^^  the  minds  of  Mcssrs.  Perry,  and  so  to  force  their  assent 
raise  loages.  to  any  alteration  in  the  mode  of  carrying  on  their  business, 
they  would  clearly,  in  my  opinion,  have  violated  the  law,  and  be 
guilty  on  those  counts.  There  is,  also,  another  set  of  counts, 
whereby  the  defendants  are  charged  to  have  conspired  together 
for  the  purpose  of  inducing  workmen  to  leave  the  employment  of 
Messrs.  Perry,  contrary  to  their  contracts.  The  charge  is  of 
conspiring  to  induce  workmen  to  leave  the  employ  of  Messrs. 
Perry,  by  reason  of  their  being  made  drunk,  and,  by  contrivances, 
being  carried  off  into  concealment ;  and  I  apprehend,  if  you  are 
of  opinion  that  those  counts  are  sustained  by  the  evidence,  it 
will  be  your  duty  to  find  the  defendants  against  whom  that 
is  made  out,  guilty.  In  respect  of  those  three  classes  of  the 
counts,  I  do  not  believe  that  there  is  any  doubt  in  point 
of  law  that  the  crime  of  illegal  conspiracy  would  have  oeen 
committed  by  the  acts  alleged  in  them.  But,  supposing  all  or 
any  of  the  defendants  are  acquitted  of  all  those  classes  of  counts, 
and  vou  should  still  be  of  opinion  that  the  combination  was 
for  the  purpose  of  obstructing  Messrs.  Perry  in  carrying  on 
their  business,  and  so  to  force  them  to  consent  to  this  book 
of  prices,  and  in  pursuance  of  that  concert,  they  persuaded 
the  free  men  and  gave  money  to  the  free  men  to  leave  the 
employ  of  Messrs.  Perry,  the  purpose  being  to  obstruct  him  in  his 
manufacture,  and  to  injure  him  in  his  business,  and  so  to 
force  his  consent,  I  am  of  opinion  that  that  also  would  be 
a  violation  in  point  of  law.  That  is  the  class  of  counts  in 
respect  of  which  the  learned  counsel  for  the  defendants  have 
claimed  a  right  to  dispute  the  proposition  in  point  of  law; 
and  when  I  have  taken  your  opinion  as  to  these  eight  defendants 
in  respect  of  those  three  first  classes  of  counts,  in  case  all  or  any 
of  them  should  be  acquitted  of  those  three  classes  of  counts, 
I  will  then  ask  you  whether  any  of  them  are  guilty  of  the 
concert  to  the  extent  which  I  have  last  described.  ]Now,  in  going 
over  this  case,  in  respect  to  the  eight  defendants,  and  in 
respect  to  these  charges,  I  fear  it  would  be  impossible  to  divide 
the  evidence,  and  to  say  how  much  relates  to  one  charge,  and  how 
much  relates  to  one  defendant  I  must  therefore  ask  you 
to  bear  in  mind  that  the  eight  defendants  whom  you  have  to  deal 
with  at  this  moment  are  five  of  them  Wolverhampton  men ;  with 
respect  to  three,  Duffield  and  Woodworth  and  Gaunt,  Duffield, 
vou  will  remember,  being  at  one  time  in  office,  and  Woodworth 
being  appointed  on  the  committee  when  Duffield  went  out* 
There  are,  besides,  Pratt,  who  is  active  but  seems  to  have 
held  no  office,  and  Rowlands,  of  Wolverhampton,  the  secretary 
to  the  Tin-Plate  Workers'  Society.     These  are  the  defendants. 
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inhabitants  of  Wolverhampton,  to  whom  your  attention  is  to 
be  directed,  and  you  are  to  decide  whether  all  or  any  of  them  are 
guilty.  Besides  those  I  have  named,  there  are  three  who  are 
said  not  to  be  Wolverhampton  men — Green  and  Winters,  who 
appear  to  be  delegates  from  the  London  Society — delegates  from 
the  National  Trades  Association ;  and  the  eighth  defendant  is  Peel,  conapiraev  to 
the  secretary  to  that  society — the  National  Trades  Association.  ratMwo^. 
I  think  the  strongest  evidence  is  in  respect  of  the  combining 
together  to  take  the  workmen  away,  contrary  to  their  contracts, 
and  by  making  them  drunk.  I  will  ask  you  whether  you  find  all 
or  any  or  either  guilty  of  that  class.  Then,  whether  you  find  all  or 
any  or  either  guilty  of  conspiring  to  bring  about  this  by  intimida- 
tion to  the  workmen ;  and,  3rdly,  whether  you  find  them  guilty 
of  conspiring  to  bring  about  this  by  intimidation  to  Messrs.  Perry." 
Erie,  J.  then  went  through  the  evidence  for  the  prosecution  and 
the  defence.  In  reading  over  the  evidence  of  the  prosecutor 
with  respect  to  his  interview  with  the  defendant  Green,  his  lord- 
ship said,  *'  I  think,  with  respect  to  any  intimidation  to  Mr.  Perry, 
there  does  not  seem  to  be  anything  like  a  direct  threat  of  personal 
violence,  or  anything  like  a  mrect  threat  of  actual  violence  to  his 
property ;  but  if  a  powerful  body  intimate  that  his  lawful  freedom 
of  action  will  be  interfered  with  unless  he  consents  to  certain 
terms,  it  will  be  for  you  to  consider  whether  he  might  not  be 
reasonably  said  to  be  intimidated  if  such  matters  occurred  to 
him."  In  reference  to  the  conversation  with  Green,  respecting 
the  reason  of  the  dischai^e  of  the  prosecutor's  workman,  Thomas 
Preston^  and  the  defendants'  inquiry  whether  it  was  not  because 
he  belonged  to  the  club,  and  his  observation  or  threat  which 
followed  that,  that  if  it  was  the  reason  they  should  take  all  the  men 
out,  and  they  should  stop  the  supplies,  so  that  not  a  man  should 
call,  the  judge  observed  that  this  was  material,  as  bearing  on 
that  which  afterwards  took  place.  "  If  a  man  say  that  an  event 
will  happen,  and  it  does  afterwards  happen,  it  is  for  the  jury  to 
consider  whether  the  man  who  says  it  may  happen,  did  not  know 
the  way  to  bring  that  event  about,  and  whether,  if  it  did  after- 
wards happen,  he  had  not  a  concern  in  bringing  it  about.  With 
regard  to  the  letter  of  the  2nd  of  April,  it  used  the  word 
*  mediators,'  and  said  the  parties  were  to  call  in  the  perfect  hope 
that  they  were  to  be  taken  ^purely  as  mediators,  and  not  as 
presuming  to  visit  you  in  an  offensive  spirit  of  dictation.'  But 
then  the  effect,  on  a  man's  mind,  of  the  expression,  saying  '  We 
do  not  come  in  an  offensive  spirit  of  dictation,'  after  notice  of  the 
power  of  the  body,  and  what  they  could  do,  was  certain  to  call 
up,  in  the  mind  of  a  man,  the  feeling  that  these  were  persons  who 
had  the  power,  and  might  exercise  it.  When  the  book  of  prices 
was  pressed  on  Mr.  Perry,  he  said  he  would  consider  of  it, 
and  md  not  give  a  direct  answer  as  to  its  adoption ;  and  if  a  man 
does  not  venture  to  speak  his  mind,  what  is  the  reason  why  he 
does  not?  It  is  because  he  apprehends  some  evil  consequence 
will  arise,  and  he  is  in  fear  from  that  evil  consequence."    After 
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Rko.        calling  the  attention  of  the  jury  to  the  placard  exhibited  in  the 
*•  Star  window,  and  remarking  that  it  wa»  signed  *  William  Peel, 

^LASCDS         ~  ~~  ____  _  .  .— 

AND  OTHERS. 


wLANDs    Q^j^gy^j  Secretary  on  behalf  of  the  Central  Committee,'  and  men- 


tioned Messrs.  Green  and  Winters,  Mr.  Justice  Erie  said,  ''all  those 
^^*        who  assented   to  the   publication   of  this  document  would   be 
Conspiracy  to  answcrablc  for  it ;  it  would  be  good  evidence  against  them.     The 
raite  wages.    Way  I  thought  it  was  evidence  against   Peel  was,  if  it  was  put 
up  in  the  window,  containing  a  long  statement  of  matters,  which 
were  in  eflTect  a  narrative  by  William  Peel,  in  his  own  person ;  if 
the  jury  thought  he  saw  it  in  the  window,  and  let  it  stay  there, 
without  contradicting  it,  it  would  be  good  evidence  for  them  that 
he  authorized  that  statement     That  is  the  way  I  thought  it  was 
evidence  against  hiuL     Then,  as  to  Winters  and  Green,  who  are 
announced  by  name  in  the  same  bill,  any  of  them  that  saw  that 
bill  in  the  window,  wherein  a  matter  is  stated  by  them,  and  they 
allow  that  to  be  held  forth  with  their  consent,  it  is  very  much  as 
if  they  had  said,  '  All  this  is  a  bill  we  recommend.'    Green  was 
seen  through  the  window  at  the  time  the  crowd  were  reading  it 
outside.     This  is  posted  up  at  the  Star  and  Swan,  where  numbers 
of  men  were,  and  where  all  those  charged  in  this  indictment 
were  from  time  to  time  publicly  resorting.     The  purpose  of  it  is 
to  demand  a  general  levv.     All  the  members  of  the  National 
Association  are  to  subscribe  sixpence  extra  towards  the  contest 
that  was  about  to  begin  at  Wolverhampton.     That  is  the  purport 
of  the  document.     ♦    ♦    ♦     Mr.  Perry  said  Peel  lodged  at  the 
Star  when  he  was  there.     Mr.  Elliott,  the  president,  said  he  did 
not  lodge  at  the  Star,  but  at  the  Seven  Stars,  and  Elliott  also 
stated,  when  Peel  was  there  he  was  in  constant  communication 
with  him,  and  he  believed  he  was  not  there  in  July.    He  believed 
he  must  have  known  it. if  he  had  been.     That  is  the  negative. 
Mr.  Perry  swears  he  was  there,  but  it  is  entirely  a  question  for 
you,  gentlemen.     The  whole  of  this  document  is  brought  in  at 
that  stage,  and  stands  on  that  evidence.     The  whole  of  the  docu- 
ment ishefore  you.    I  do  not  know  that  I  need  more  particularlv 
advert  to  it.     There  is  no  attempt  to  repudiate  the  document.     It 
stands  on  that  evidence,  and  it  is  entirely  for  you  to  consider 
whether  that  was  published  by  the  authority,  and  known  to  any 
of  these  men,  and  consented  to  by  them."     With  reference  to  the 
alleged  intimidation  of  the  workmen,  his  lordship  said  there  waa 
nothing  like  a  threat  of  ill-usage,  except  as  regarded  Griffiths,  but 
it  seemed  very  much  as  if  language  was  used  which  one  man  free 
of  another  is  not  much  in  the  habit  of  using  in  the  way  of  com- 
mand, and  if  the  command  was  obeyed,  it  was  for  the  jury  to 
say  whether  there  was  any  apprehension  of  fear  inducing  the 
compliance."    With  regard    to    the    defendants    Rowlands   and 
Winters,  Mr.  Justice  Erie  said,  that  Shelton  was  the  witness  who 
brought  Winters  into  the  case.     **  Winters  and  Green  were  the 
delegates,  but  as  to  Winters,  the  only  part  he  takes  is    to  pay 
the  money,  and  the  counsel  on  the  part  of  the  prosecution  have 
submitted  it  was  a  scheme  on  the  part  of  the  National  Association 
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— a  part  of  the  coercive  measures,  to  force  this  book  on  the        Bkq. 
Messrs.  Perry,  and  that  all  these  delegates  from  the  National  ^' 

Association  were  there,  to  make  Messrs.  Perry  repent  that  they  and^thers. 

did  not  consent  to  that  book  which  they  were  putting  on  them.        

The  only  part  Winters  took  was  in  paying  Shelton,  who  is  a  free  ^^^^' 
workman,  and  another  man  who  comes  there;  and  that  is  the  conspiracy  to 
reason  why  the  fourth  question  will  be  put  to  you,  after  you  have  mwe  woffet. 
disposed  of  those  three  classes.  Shelton  was  a  tin-plate  worker. 
He  says,  *  The  first  week  I  received  it  at  the  Red  Cow,  some  one 
else  counted  it  out,  but  Rowlands  pushed  it  across  the  table  to 
me.'  The  evidence  as  to  Rowlands,  I  may  remind  you,  is  very 
scanty  indeed;  in  my  mind  he  stands  in  the  same  class  as  Winters. 
He  is  secretary  to  the  Wolverhampton  Association,  and  Winters 
is  a  delegate  from  the  London  Association.  I  have  not  met  with 
them  domg  what  I  call  a  distinctly  illegal  act,  that  is,  making  a 
man's  workmen  drunk,  and  sending  them  away ;  I  have  not  met 
with  them  making  a  man  break  his  contract,  or  inducing  the 
apprentices  to  go  away,  or  using  threats ;  I  have  not  been  able  at 
present  to  see  any  of  those  matters ;  but  they  are  paying  the  men. 
Shelton  is  a  free  man,  and  they  are  paying  him  for  coming  out  on 
the  strike.  He  says,  ^  I  was  ordered  to  come  out  by  Rowlands 
the  secretary,  unless  the  masters  would  give  me  the  book  prices ; 
I  obeyed  the  order  because  I  thought  I  should  not  be  behaving 
well  to  the  parties  if  I  did  not ;  nothing  was  said  about  the  con- 
sequences.' He  was  asked  if  he  knew  anybody  who  refused  to 
come  out  have  anything  done  to  him.  He  said,  ^  he  never  heard  of 
anything  being  done,  nor  had  any  one  threatened  him.'  On  cross- 
examination  he  said,  *  Thirteen  weeks  I  was  walking  about  Wol- 
verhampton; I  was  not  a  hired  servant;  Rowlands  pushed  the 
money  across  to  me ;  I  was  ordered  to  come  out  if  I  had  not  the 
book  prices;  I  had  nothing  to  do  with  the  book  of  prices;  I 
went  into  the  Red  Cow  from  my  work ;  I  told  Rowlands  that  I 
had  partly  finished  my  work,  and  I  said,  ^  What  am  I  to  do  ?'  He 
said,  *  If  you  do  not  receive  the  book  prices  you  must  come 
out;'  I  said,  ^How  shall  I  know  whether  I  have  the  book  prices 
or  not  ? '   He  said,  •  You  must  come  down  to  me,  and  I  will  tell 

Iou.'  'I  was  paid  6s.  3d.  for  three  days;  that  was  for  half  a  week ; 
worked  and  came  out  in  the  middle  of  the  week ;  I  then  had 
three  days'  pay.' "  So  that  the  order,  when  fully  explained,  is  not 
more  than  a  conversation.  The  learned  judge,  after  observing  that 
the  witness,  Edward  Robinson,  said  he  was  paid  by  Green  at  times, 
and  by  Winters  at  times,  and  that  therefore  both  the  men  that 
Winters  paid  were  free  men,  stated  that  the  case  against  Rowlands 
and  Winters  stood  on  their  payment  to  the  two  or  three  men, 
but  they  had  been  in  company  from  time  to  time  with  those  who 
took  a  prominent  part  in  transactions  which  were  of  a  very  ques" 
tionable  nature,  if  the  witnesses  were  believed.  In  conclusion, 
Mr.  Justice  Erie  said,  ^*  Now,  with  respect  to  those  three  classes 
of  counts,  as  to  the  concert  to  force  a  book  on  Messrs.  Perry,  I 
say,  did  they  intend  to  induce  workmen  who  were  under  contracts 
VOL.  Y.  2  H 
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Bbg.        to  leave  their  work  by  making  them  drunk,  and  by  taking  them 

*•  away?     That  is  the  first  class*     Did  they  intend  to  carry  out 

^T^L  the  conspiracy  by  taking  away  the  workmen  contrary  to  law? 

Secondly,  did  they  intend  to  make  the  workmen  leave  by  intimi- 

1851.        dating  them?     Thirdly,  did  they  intend  to  make  Messrs.  Perry 
Corupiracv  to  comc  into  this  by  intimidating  them?" 

raiM  wages.  The  jury  returned  a  general  verdict  of  Guilty  on  all  the  coantSy 
with  the  exception  of  Thomas  Pitt,  in  respect  of  whom  a  verdict 
of  Not  guilty  was  taken. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Tebm,  1851. 

November  21. 

(Before  Lord  Campbell,  C.J*,  Patteson,  J.,  Coleridge,  J., 

and  EsLE,  J.) 

Reg.  v.  Rowlands  and  others,  (a) 

Conspiracy — Indictment — Statutes  6  Geo.  4,  c.  129,  and  4  Geo.  4,  c.  34 

— Overt  acts — Sujfficiency  of  allegation. 

In  an  indictment  for  conspiracy  to  commit  an  offence  under  the  staL 
6  Geo.  4,  c.  129,  s.  3,  namely ^  by  threats  or  intimidationy  or  by 
molesting  or  in  any  toay  obstructing  another^  to  force  or  endeavour  to 
force  any  journeyman,  manufacturer,  ivorkman  or  other  person  hired 
or  employed  in  any  manufacture,  to  depart  from  his  hiring,  employ^ 
ment,  or  worh,  or  by  threats  or  intimidation,  or  by  molesting,  or  in  any 
way  obstructing  another,  to  force,  or  endeavour  to  force,  any  manu- 
facturer or  person  carrying  on  any  trade  or  business  to  make  any 
alteration  in  his  mode  of  regulating,  managing,  conducting,  or  carrying 
on  such  manufacture,  it  is  sufficient  to  follow  the  words  of  the  statute^ 
and  it  is  not  necessary  to  set  out  the  means  of  obstruction,  the  nature 
of  the  molestation,  or  what  the  threats  were. 

Semble,  a  distinction  exists  in  this  respect  between  an  indictment  or 
conviction  for  the  offence  itself,  and  a  charge  of  conspiracy,  in  which 
the  threats,  S^,,  are  the  means  used  for  carrying  out  the  purpose. 

It  is  not  necessary  to  set  out  the  names  of  the  workmen  threatened,  jrc. 

Therefore  a  count  alleging  that  R.  P.  and  G.  P.  carried  on  trade  and 
business  as  manufacturers  of  japanned  and  tin  wares  at  W;  and 
that  divers,  to  wit,  fifty  persons,  were  workmen,  and  were  hired  and 

(a)  Reported  bj  J.  E.  Davis,  Eiq.,  Barriitcr-at-Law. 
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employed  by  and  worked  as  workmen  for  the  said  R.  P.  and  G.  P.,  in         Req. 
their  said  trade  and  business  ;  and  that  the  defendants,  on,  4'C,,  did  tr. 

amongst  themselves  unlawjully  conspire,  combine,   confederate,  and    Rowlands 
agree  together,  by  unlawfully  molesting  the  said  workmen  so  hired  and  ^^°  others. 
employed  by  and  working  for  the  said  R.  P.  and  G,  P,,  in  their  said        issi. 

trade  and  business  as  aforesaid,  to  force  and  endeavour  to  force  the        

said  workmen  so  hired  and  employed  by  aftd  working  for  the  said  Corupiraey  to 
R.  P.  and  G.  P.  as  cforesaid,  in  their  said  trade  and  business  as    '""*'*  ««»^«»- 
aforesaid,  to  depart  from  their  said  hiring,  employment,  and  work,  to 
the  great  damage  of  the  said  R.  P.  and  G,  P.,  S^c,  was  held  sufficient. 

So  also,  other  counts,  charging  the  overt  acts  to  be  by  ^^  unlawfully 
using  threats*'  to,  and  by  ^^  unlawfully  intimidating**  the  workmen, 
were  held  sufficient, 

A  conspiracy  to  induce  and  persuade  workmen  under  contract  unlawfully 
to  absent  themselves  from  their  service  is  an  indictable  offence. 

In  a  count  for  that  offence,  it  is  not  necessary  to  allege  that  the  defendants 
knew  that  the  workmen  were  under  contract,  nor  to  set  out  the  names 
of  the  workmen,  nor  to  allege  that  the  contracts  were  entered  into  after 
the  passing  of  the  statute  4  Geo,  4,  c.  34,  s,  3,  which  makes  any 
servant,  Sfc,  who  shall  contract  with  any  person  whomsoever  to  serve 
him  for  any  time  whatsoever,  or  in  any  other  manner,  and  shall  not 
enter  into  or  commence  his  service  according  to  his  contract  (such 
contract  being  in  writing,  and  signed  by  the  contracting  parties),  or 
having  entered  into  such  service,  shall  absent  himself  from  his  service 
before  the  term  of  his  contract  (whether  such  contract  shall  be  in 
writing  or  not)  shall  be  completed,  liable  to  three  months  imprisonment 
on  conviction. 

Held,  therefore,  that  a  count  in  the  following  form  is  sufficient: — '^  TTiat 
heretofore,  before,  and  at  the  time  of  the  committing  of  the  offence 
hereinafter  in  this  count  mentioned,  the  said  R,  P.  and  G,  P.  carried 
on  trade  and  business  as  manufacturers  of  japanned  and  tin  wares 
at  W,  aforesaid,  and  that  divers,  to  wit,  fifty  persons,  being  artificers, 
had  contracted  with  the  said  R,  P.  arid  G,  P.  to  serve  them  as 
workmen  and  artificers  in  their  said  trade  and  business  for  certain 
times  and  periods  respectively  agreed  upon  between  them  and  the  said 
R.  P,  and  G,  P, ;  and  that  the  said  persons,  so  being  such  artificers 
as  aforesaid,  had  entered  into  the  service  of  the  said  R,  P.  and  G,  P. 
as  such  manufacturers  as  aforesaid  /'  and  that  the  defendants,  on,  ^c, 
**did  amongst  themselves  unlawfully  conspire,  combine,  confederate,  and 
agree  together,  by  divers  subtle  means  and  devices,  to  induce  and 
persttade  the  said  artificers,  so  having  contracted  with  the  said  R,  P. 
and  G,  P.  as  aforesaid  to  serve  them  in  their  said  trade  and  business 
for  certain  terms  and  periods  so  as  aforesaid  respectively  agreed  upon 
between  them  and  the  said  R.  P,  and  G.  P.  as  aforesaid,  and  so  having 
entered  into  the  service  of  the  said  R,  P,  and  G,  P.  €U  aforesaid, 
unlawfully  to  absent  themselves  from  the  said  service  of  the  said 
R,  P.  and  G,  P,,  without  the  consent  of  the  said  R.  P,  arid  G,  P.,  or 
either  of  them,  before  the  respective  terms  of  their  said  contracts  as 
aforesaid  were  completed,  to  the  great  damage  of  the  said  R,  P.  and 
G,  P.,"  4-c. 

Qucere,  whether  counts  in  the  following  form  are  insufficient,  as  being  too 
vague: 

\st,    **  And  the  jurors   aforesaid,  SfC,  do  further  present,    that  [the 

2  H  2 


roue  wages. 
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Bbo.  defefidants]y  with  divers  other  evil-disposed  persons,  on  the  day  afore^ 

«•  said^  in  the  year  aforesaid,  with  force  and  arms,  at,  4rc,,  did  unlawfully 

Rowlands         conspire,  combine,    confederate,    and   agree    together    unlawfully  to 

intimidate,  prejudice,  and  oppress  one  R.  P.  and  one  G.  P,  in  their 

1851.  trade  and  occupation  as  manufacturers  of  japanned  and  tin  wares, 

and  to  prevent  the  workmen  of  the  said  B,  P.  and  G,  P,  from  con- 

^^^J7^J^       ft*n«tw^  to  work  for  the  said  R.  P  and  G.  P  in  their  said  trade  and 

occupation,  to  the  great  damage  of  the  said  R.  P.  and  G.  P./'  SfC. 
2nd.  "  And  the  jurors,  Sfc,  that  [the  defendants^  with  divers  other  ewl- 
disposed  persons,  on,  S^c,  did  unlawfully  conspire,  combine,  confederate 
and  agree  together,  by  divers  subtle  means  and  devices,  and  wicked 
acts  and  practices,  to  injure  and  oppress  the  said  R,  P,  and  G,  P. 
in  their  trade,  business,  aiid  occupation  of  manufacturers  of  tin  and 
japanned  wares,  and  to  induce  the  workmen  of  the  said  R,  P.  and 
G.  P.  to  depart  from  their  employment  and  work  with  the  said 
R,  P.  and  G.  P.  before  the  period  of  their  agreement  with  the 
said  R.  P.  and  G.  P.  was  completed,  to  the  great  damage  of  the  said 
R.  P  and  G.  P,*"  j-c. 
3rd,  **  And  the  jurors,  S^c,  that  [the  defendants'],  with,  S^,,  on,  ^., 
did  unlawfuUy  conspire,  Sfc,  ufUawJuliy  to  intimidate,  prejudice,  and 
oppress  one  R,  P.  and  G,  P.  in  their  trade  and  occupation  as 
manufacturers  of,  S^c>,  and  to  entice  and  seduce  away  the  workmen  of 
the  said  R.  P.  and  G,  P.  from  the  employment  of  the  said  R,  P. 
and  G.  P,,  and  thereby  to  injure  and  oppress  the  said  R,  P.  and  G.  P. 
in  their  said  trade  and  occupation,  to  the  great  damage,"  Sfc. 
Under  a  count  alleging  that  the  defendants  did  unlawfully  conspire, 
combine,  confederate  and  agree  together,  by  molesting  the  said  R,  P. 
and  G,  P.,  to  force  and  endeavour  to  force  the  said  R.  P.  and  G,  P., 
so  carrying  on  their  trade  and  business  as  aforesaid,  to  make  an 
cdteration  in  the  mode  of  conducting  and  carrying  on  their  trade  and 
business  as  aforesaid :  Held,  by  Erie,  J,,  that  evidence  might  be  given 
of  attempts  to  force  men  under  contracts  to  leave, 

T  the  commencement  of  the  Term,  an  application  was  made 

on  behalf  of  the  defendants  in  the  two  preceding  cases  to 

arrest  the  judgment,  and  also  for  a  new  trials  and  it  was  arranged 

that   the   motion   should   be    made   when  the  defendants   were 

brought  up  for  judgment. 

Allen,  Serjt.  (with  whom  were  Huddleston  and  Kettle),  now 
moved  for  judgment  against  the  defendants  Rowlands  and  others^ 
included  in  the  secona  indictment.  As  the  three  defendants  in 
the  indictment  first  tried  were  included  in  the  second  case,  in 
which  there  was  a  general  verdict  of  guilty,  it  would  be  a  more 
convenient  course  to  have  that  case  decided  first. 

The  Attorney-General,  on  behalf  of  the  defendant  Green,  now 
moved  for  a  rule  to  show  cause  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  indictment  was  bad  on  the  face 
of  it.  The  indictment  was  for  conspiracy,  and  contained  twenty 
counts.  (6)  The  first  six  counts  and  the  18th  count  were  framed 
on  the  first  part  of  the  3rd  section  of  the  statute  6  Geo.  4, 


J\. 


(b)  See  ofi/e,  p.  406,  and  p.  438. 
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c.  129,  and  charged  a  conspiracy  to  do  acts  prohibited  by  that        Reo. 
section.     Those  counts  used  the  sc^neral  words  of  the  act,  alleinnnr    ^     ^- 
that  the  defendants  conspired,  by  threats,  to  endeavour  to  do  what  ^„  othehb. 

the  statute  forbade,  namely,  to  force  or  endeavoar  to  force  work-        

men  to  depart  from  their  employment,  by  threats,  or  intimidation,        ^®5^* 
or  molestation  to  the  workmen.     The  second  class  of  counts,  viz.,  conspiracy  to 
the    1 1th  and   12th  counts,   charged  the  same  conspiracy  with    raiuvayta. 
respect  to  workmen  about  to  be  hired.     The  third  class  of  counts, 
the  13th,  14th,  and  15th,  alleged  that  the  workmen  were  actually 
hired,  and  had  contracted.     The  7th,  8th,  9th,  and  10th  counts 
were  also  founded  on  the  same  section  of  the  statute,  which  made 
it  unlawful  for  persons,  by  threats  or  intimidation,  or  by  molesting, 
or  in  any  way  obstructing  another,  to  force  or  endeavour  to  force 
any  journeyman,  manufacturer,  workman,  or  other  person  hired 
or  employed  in   any   manufacture,   to   depart   from   his  hiring, 
employment  or  work,  or  by  threats  or  intimidation,  or  by  molesting, 
or  m  any  way  obstructing  another,  force  or  endeavour  to  force 
any  manufacturer  or  person  carrying  on  any  trade  or  business,  to 
make  any  alteration  in  his  mode  of  regulating,   managing,  con- 
ducting or  carrying  on  such  manufacture.     These  counts  charged 
the  defendants  wi£  molesting  and  obstructing  the  prosecutors  to 
force  their  workmen  to  depart,  or  to  make  the  prosecutors  alter 
the  mode  of  carrying  on  their  business;   and  the  20th  count 
alleged  a  molestation  of  the  workmen  to  compel  the  prosecutors 
to  increase  the  rate  of  wages.    All  these  counts  proceeded  on  and 
adopted  the  words  of  the  act  of  Parliament,  "  threats,**  "  intimi- 
dation," **  molesting,"  and  he  submitted  that  they  were  all  bad,  as 
bein^  too  general.     Two  questions  arose  upon  this,  1st,  Whether 
the  indictment   would   be  good   at  common  law;    and,   2ndly, 
Whether,  if  bad  at  common  law,  the  question  would  be,  whether 
it  was  helped  by  the  statute.     On  the  first  point,  the  count  would 
be  bad  at  common  law  as  too  general.     The  3rd  count  alleged 
that  the  Messrs.  Perry  were  manufacturers,  and  that  workmen 
were  hired   by  and  employed  by  them,  and  that  the  defendants 
conspired,  by  unlawfully  intimidating  the  workmen,  to  force  them 
to  depart  from  their  hiring.     In  the  case  of  O^Connell  and  ot/iers 
V.  The  Queen  (11  Clarke  and  Finnelly's  Eeports,  155),  the  effect 
of  the  word  intimidation  was  considered.     The  6th  count  of  the 
indictment,  in  that  case,  alleged  that  the  defendants  unlawfully, 
maliciously  and  seditiously  contriving,  intending  and  devising,  by 
means  of  intimidation  and  the  demonstration  of  great  physical 
force,  to  procure  and  effect  changes  to  be  made  in  the  government, 
laws  and  constitution  of  this  realm  as  by  law  established ;  here- 
tofore, to  wit,  &C.,  unlawfully,  maliciously  and  seditiously  did 
combine,  conspire,  confederate  and  agree  t^ith  each  other,  and 
with  divers  other  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  to  cause  and  procure,  and  aid  and  assist  in  causing  and 
procuring,  divers  subjects  of  our  said  Lady  the  Queen,  to  meet 
and  assemble  together  in  large  numbers,  at  various  times  and  at 
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Reo.  different  places  within  Ireland,  for  the  unlawful  and  seditious 
purpose  of  obtaining,  by  means  of  the  intimidation  to  be  thereby 
caused,  and  by  means  of  the  exhibition  and  demonstration  of  the 
great  physical  force  at  such  assemblies  and  meetings,  changes  and 

alterations  in  the  goyernment,  laws  and  constitution  of  this  realm 

Conspiracy  u>  ^^  ^7  ^^^  established,  in  contempt,  &c.     The  7th  count  was  the 
raiM  wages.    Same  as  the  6th,  only  alleging  that  the  especial  object  of  the 
intimidation  was    to    bring  about  a  dissolution  of  the   Union 
between  Great  Britain  and  Ireland.     It  was  objected  that  these 
counts  were  bad,  as  too  general,  and  did  not  disclose  with  suffi- 
cient certainty  an  agreement  to   commit  an  indictable  offence. 
Chief  Justice  Tindal,  in  delivering  his  opinion  in  that  case,  said, 
with  respect  to  those  counts,  "  We  all  concur  in  opinion,  that  they 
do  not  state  the  illegal  purpose  and  design  of  the  agreement 
entered  into  between  the  defendants,  with  such  proper  and  suffi- 
cient certainty,  as  to  lead  to  the  necessary  conclusion  that  it  was 
an  agreement  to  do  an  act  in  violation  of  tne  law.     Each  of  those 
two  counts  does,  in  substance,  state  the  agreement  of  the  defen- 
dants to  have  been  '  to  cause  and  procure  divers  subjects  to  meet 
together  in  large  numbers,  for  the  unlawful  and  seditious  purpose 
of  obtaining,  by  means  of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demonstration  of  the  great 
physical  force  at  such  meetings,  changes  in  the  government,  laws 
and  constitution  of  the  realm?    Now,  though  it  may  be  inferred, 
from  this  statement,  that  the  object  of  the  defendants  was  pro- 
bably illegal,  yet  it  does  not  appear  to  us  to  be  so  alleged  with 
sufficient  certainty.     The  word  ^intimidation'  is  not  a  technical 
word ;  it  is  not  vocabulum  artisy  having  a  necessary  meaning  in  a 
bad  sense;  it  is  a  word  in  common  use,  employed  on  this  occasion 
in  its  popular  sense ;   and  in  order  to  give  it  any  force,  it  ought, 
at  least,  to  appear  from  the  context  what  species  of  fear  was 
intended,  or  upon  whom  such  fear  was  intended  to  operate.     But 
these  counts  contain  no  intimation  whatever  upon  what  persons 
this  intimidation  was  intended  to  operate ;  it  is  left  in  complete 
uncertainty,  whether  the  intimidation  was  directed  against  the 
peaceable  inhabitants  of  the  surrounding  places ;  against  the  sub- 
jects of  the   Queen  dwelling   in   Ireland,   in  general;    against 
persons  in  the    exercise    of   public    authority  there;    or  even 
against  the  Legislature  of  the  realm.     Again,  the  mere  allega- 
tion that  these  changes  were  to  be  obtained  by  the  exhibition 
and   demonstration   of   physical    force,    without  any   all^ation 
that   such    force  was  to  be   used,   or  threatened    to   be   used, 
seems    to    us    to    mean   no  more    than    the    mere    display    of 
numbers,   and  consequently  to    carry  the   matter  no  nirther." 
[Campbell,  C.  J. — Was  not  the  defect  in  those  counts,  the  not 
stating  the    objects  of    the  conspiracy    with    proper    certainty. 
Coleridge,  J. — The  indictment  did  not  state  who  were  to  be 
intimidated.]     The  judgment  shows  that  intimidation  is  not  neces- 
sarily to  be  taken  in  a  bad  sense.     Next,  with  respect  to  the  word 
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'^obstruction.''   In  the  case  of  Frost  v.  ifoyrf  (9  Q.  B.  I3O5  16  L.  J.        Rko. 
(N.  S.),  13,  Q.  B.),  which  was  an  action  of  replevin,  it  was  held  *^- 

that  an  avowry  by  the  bailiff  of  a  manor,  justifying  the  seizure  as  ^J^^^ 

a  distress  for  an  amerciament,  stating  that  the  plaintiff  had  unlaw-        

fully  obstructed  the  jurors  of  the  manor  in  tneir  examination  of       ^^^^- 

the  weights  and  measures,  and  that  the  jury  had  presented  that  the  conspiracy  to 

plaintiff  had  so  obstructed  them,  whereupon  he  was  amerced,  &c.,    ratf«  wages, 

was  bad  for  not  stating  in  what  the  obstruction  consisted.     In  the 

course  of  the  argument,  Mr.  Justice  Patteson  said  (as  reported  in 

The  Law  Journal),  '^  The  presentment  must  have  been  founded  on 

some  evidence;  that  evidence  must  condescend  to  particulars; 

then  should  not  the  avowry,  in  alleging  the  fact,  condescend  to 

particulars  also  ?  "  and  Lord  Denman  also  observed,  ^^  It  may  not 

be  necessary  to  set  out  the  evidence,  but  some  of  the  particulars 

which  go  to  make  up  the  obstruction  should  be  stated.    If  it  could 

be  contended  that  it  was  sufficient  to  allege  that  the  jury  had 

authority  to  decide  on  the  subject,  and  that  they  had  adjudged  the 

plaintiff  guilty  of  an  obstruction,  the  case  would  be  different ;  but 

you  have  found  it  necessary  to  aver  the  obstruction  in  fact."  After 

argument.  Lord  Denman  says,  ^^  I  think  this  averment,  as  to  the 

obstruction,  insufficient;   it  may  mean  either  that  the  plaintiff 

deterred  the  jury  from  acting,  by  observations  made  by  him,  or 

that  he  interfered  by  material  force  to    prevent    them."     Mr. 

Justice  Patteson  says,  ^^  It  is  admitted  that  it  is  not  sufficient  to 

rest  on  the  presentment  alone,  but  that  the  avowry  must  show 

some  act  done;  as  it  alleges  an  obstruction,  it  ought  so  to  allege 

it  that  the  court  can  see  that  there  was  one."     Mr.  Justice 

Williams,  aUo,  ^^  Suppose  an  issue  joined  upon  the  allegation  that 

the  plaintiff  obstructed  the  jury,  what  an  endless  field  of  inquiry 

would  it  open ;  I  cannot  see  the  difficulty  of  describing  in  what  the 

obstruction  consisted,  for  there  must  have  been  some  evidence  of 

hctB  as  a  foundation  for  the  amerciament."    Moreover,  in  cases  of 

conspiracy,  it  is  necessary  that  the  indictment  show  that  the  con* 

spiracy  was  for  a  purpose  necessarily  criminal.     In  the  case  of  The 

Queen  v.  Peck  and  others  (9  A.  &  E.  686),  it    was  held  that  a 

count  for  conspiring  to  deceive  and  to  defraud  divers  of  Her 

Majesty's  subjects,  who  should  bargain  with  the  defendants  for  the 

sale  of  goods,  of  great  quantities  of  such  goods,  without  making 

payment,  remuneration  or  satisfaction  for  the  same,  with  intent  to 

obtain  profit  and  emolument  to  defendants,  was  bad  as  not  showing 

that  the  conspiracy  was  for  a  purpose  necessarily  criminal ;  and 

also,  that  a  count  charging  that  the  defendants,  being  indebted  to 

divers  persons,  conspired  to  defraud  them  of  the  payment  of  such 

debts,  and  in  pursuance  of  such  conspiracy,  executed  a  false  and 

fraudulent  deed  of  bargain  and  sale,  and  assignment  of  certain 

goods  from  two  of  themselves  to  a  third,  with  intent  therebv  to 

obtain  emolument  to  themselves,  was  bad,  for  omitting  to  show 

in   what  respect  the  deed  was   false   and  fraudulent.      It  was 

objected  that  the  indictment  was  bad  for  uncertainty,  and  after 

argument  and  time  taken  to  consider.   Lord  Denman,  C.  J., 
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Reo.        delivered  the  judgment  of  the  court — "We  think  that  the  count 

^'         is   defective  in   not  stating,  with   sufficient  particularitj,  what 

AMD^Tii^s.  ^^^  defendants  conspired  to  do.      It   states  that  they  conspired 

to  deceive  and  defraud  divers  of  Her  Majestv's  subjects  who 

^^^^'  should  bargain  with  them  for  the  sale  of  goods,  of  great  quantities 
Cofif^nraey  to  ^^  ^uch  goods,  without  making  payment  or  other  remuneration  or 
raiUwagu,  Satisfaction  for  the  same.  Now,  obtaining  goods  without  paying 
is  not  necessarily  a  fraud ;  the  words  might  apply  to  the 
obtaining  goods  to  sell  on  commission.  Therefore  we  are  of 
opinion  that  that  count  is  bad.  We  also  think  that  the  second 
count  is  defective  for  a  like  reason.  It  alleges  that  the  defendants^ 
in  pursuance  of  the  conspiracy  there  mentioned,  did  make  and 
execute  a  false  and  fraudulent  deed  of  bargain  and  sale,  with 
intent  thereby  to  obtain  emolument  for  themselves,  but  it 
does  not  state  in  what  respect  the  deed  was  false  and 
fraudulent ;  and  therefore  we  have  only  the  prosecutor's  general 
opinion  upon  this  point,  not  the  facts  on  which  it  is  founded. 
Ihe  judgment  must  be  reversed."  But  it  will  be  said  that  in  this 
case  the  parties  have  followed  the  words  of  the  statute.  Now, 
although  m  many  cases  and  for  many  purposes  it  may  be 
sufficient  to  follow  the  words  of  the  statute,  an  indictment  for 
conspiracy  should  go  further,  and  set  forth  the  circumstances 
which  constitute  the  particular  offence  provided  for  by  the 
statute.  A  series  of  cases  on  this  subject  with  respect  to  infor- 
mations, is'  to  be  found  collected  in  Paley  on  Convictions, 
3rd  edit.  pp.  108-113,  showing  that  in  many  cases  it  was  not 
sufficient  to  follow  the  words  of  the  statute.  **  It  is  sometimes 
also  necessary,  in  pursuance  of  the  intent  of  a  statute,  to  adopt  a 
narrower  description  than  what  is  conveyed  in  the  literal  terms  of 
the  act.  This  appears  from  the  construction  which  has  been 
put  upon  the  Game  Act,  5  Anne,  c.  14.  It  has  been  held 
that  a  conviction  on  that  statute,  for  keeping  a  gun,  alleged 
to  be  ^an  engine  for  destroying  game,'  cannot  be  supported; 
for  though  the  words  of  the  act  prohibit  the  keeping  or  using 
'  any  engine  to  kill  and  destroy  game/  it  is  so  construed  as  to  confine 
the  offence  to  keeping  to  these  things  which  can  only  be  used  for 
the  purposes  prohibited  by  the  act,  whereas  a  gun  may  be 
kept  without  any  unlawful  design :  (R.  v.  Gardner,  Andrews,  55 ; 
2  Str.  1098 ;  see  also,  for  the  same  point,  Wingfield  v.  Stafford^ 
1  Wils.  315.)  So  in  an  action  of  debt  on  the  game  laws,  an 
objection  in  arrest  of  judgment  was  taken  to  the  declaration^ 
because  it  stated  only  that  the  defendant  used  a  gun^  *  being 
an  engine  to  kill  and  destroy  game/  without  averrii^  that  he 
used  it  for  the  destruction  of  game.  Though  the  omission  in  that 
case  was  held  to  be  cured  by  the  verdict,  it  was  distinctly 
admitted  that  it  would  have  been  bad  in  a  conviction;  and 
the  authority  of  the  last-mentioned  case  was  not  attempted 
to  be  questioned :"  {Avery  v.  Hoole,  Cowp.  825.)  *'  But  under  the 
same  statute  of  5  Anne,  c.  14,  keeping  a  lurcher  is  sufficient  in  a 
conviction ;  for  the  statute  expressly  mentions  lurchers,  and  the 
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prohibition  is  to  keep  or  use  disjunctively:'*  (iZ.  y.  Filer ,  1  Stn        Bbo. 
496.)    The  writer  then  comes  to  a  second  position.     He  says  •    g^  *'  ua 
"  Another  rule  in  describing  the  offence  is^  that  it  is  not  sufficient  ^j>  othbbs. 


to  state  as  the  offence  that  which  is  only  the  legal  result  of 

certain  facts ;  but  the  facts  themselves  must  be  specified,  that  the        ^^^^* 

court  may  judge  whether  they  amount  in  law  to  the  offence."  compiraegto 

[Campbell,  C.  J. — The  corpus  delicti  there  is  the  act.       In    roM  wageg. 

the  case  before  us  the  carpus  delicti  is  conspiracy  to  do  the  act.] 

If    necessary  to  set  out  the  facts  in  an   indictment    for  the 

act  itself,   it  is  also  necessary  in  an  indictment  for  conspiring 

to  do  the  act      Paley  continues — *'A  conviction  for  profane 

cursing  and    swearing    set    forth    the    charge,   viz.,   that    the 

defendant  did  profanely  swear   fifty-four   oaths,    and  profanely 

curse  one  hundred  and  sixty  curses,  contra  formam  statuti;  and 

the  deposition  of  the  witness  was  worded  in  the  same  manner. 

Besides  a  valid  objection  in  describing  the  quality  of  the  offender, 

the  court  held  the  conviction  bad  by  reason  of  the  oaths  and 

curses  not  being  set  forth.     They  said,  '  what  is  a  profane  oath 

or  curse  is  a  matter  of   law,  and    ought  not    to  be  left  to 

the  judgment  of  the  witness.     The  witness  here  takes  upon 

himself  to  swear  the  law,  and  it  is  a  matter  of  great  dispute 

among  the  learned  what  are    oaths   and  what  curses.'      They 

referred  to  the  case  of  Colbome  v.  Stockdale  (1  Str.  493)  as  fresh 

in  every  one's  memory,  where  it  was  held  (on  a  plea  of  the  Statute 

of  Gaming)  that  the  particular  game  ought  to  be  set  out,  because 

what  is  gaming  is  a  matter  of  law :  {R.  v.  Sparling^  1  Str.  497.) 

Many  similar   convictions    have    since    been   quashed    for   the 

same  reason,  viz.,  that  the  particular  oaths  and  curses  were  not 

set  forth :  (iZ.  v.  Pbpplewelly   I  Str.  686 ;  R.  v.  Chaveney^  2  Ld. 

Kaym.  1368.)      But  it  is  sufficient  if  it  be   for  swearing    one 

hundred  and  fifty  oaths  in  these  words,  viz.  (specifying  the  words 

once,  without  repeating  each  one  hundred   and    nfty  times): 

(A.  V.  Roberts,  1  Str.  603.)    Upon  this  point,  also,  of  the  necessity 

of  stating  not   merely  uie    legal   effect    in  the    terms  of  the 

statute,  but  the  particular  acts  upon  which  the  court  can  judge 

of  the  result,  may  be    mentioned    the    case    referred    to  by 

Mr.  Justice  Denison,  in  the  case  of  R.  v.  Jarvis,  in  these  terms : 

*  It  was  said,  that  in  a  conviction  it  is  sufficient  to  pursue  the 

words  of  the  statute ;  but  I  think  that  it  is  not  so,  and  there  are 

many  cases  where  it  has  been  ruled  otherwise.      Among  other 

instances,   it  was  so  determined  in  the  case  of  R.  v.  Chapman 

(Easter  Term,  28  Geo.  2),  upon  a  conviction  of  a  person  for 

robbing  an  orchard,  which  the  court  held  not  sufficient,  but  it 

ought  to  have  appeared  of  what  and  how  the  orchard  was  robbed, 

that  they  might  judge   whether  it  were  a  robbery  within  the 

meaning  of  the  43  Eliz.  c.  7 :'  (1  Bum.   148.)     The  following 

is  an  example  of  the  like  rule  to  that  which  governs  the  preceding 

cases,  viz.,  that  where  the  act  characterizes  the  class  of  offences 

prohibited  by  a  general  description,    the    particular   overt  acts 

must  appear  in  the  conviction,  in  order  to  ascertain  their  legal 
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EfSG.        effect     This  was  upon  the  statute  39  &  40  Geo.  3,  c  106,  pro- 

^    ^'  hibiting,  under  a  penalty,  all  agreements   bj  any  journeymen 

AKD  OTHERS,  uianufacturers  ftn'  controlling  any  person  carrying  on  any  nianu- 

facture,  &c.,  and  giving  a  summary  form  of  conviction  in  which 

^^^^'  the  offence  is  required  to  be  stated.  The  defendants  were  convicted 
Conspiracsf  to  ^^  having  been  unlawfully  concerned  in  the  making  and  entering 
rau9  wages,  into  a  certain  agreement  for  the  purpose  of  controlling  W.  B.,  a 
manufacturer^  contrary  to  the  form  of  the  statute.  It  was  urged 
against  the  conviction,  that  the  agreement  itself  ought  to  have 
been  set  forth,  in  order  that  the  court  might  judge  whether  it 
were  an  illegal  agreement  for  the  purpose  of  controlling  the 
master  manufacturers,  within  the  meaning  of  the  act  of  Parlia- 
ment. The  Court  of  King's  Bench  concurred  in  that  argument, 
and  quashed  the  conviction.  It  is  not  enough,  to  use  Lord 
Ellenborough's  words,  that  the  agreement  should  be  for  the  pur- 
pose of  controlling,  that  is,  with  the  intent  to  control ;  but  it  must 
DC  entered  into  for  controlling,  that  is,  for  effecting  that  object, 
and  the  court  cannot  say  that  this  was  such  an  agreement  without 
seeing  that  it  was:"  {R.  v.  Neild,  6  East,  417.)  That  case  was, 
it  is  true,  modified  by  the  subsequent  case  of  Bex  v.  Ridgway 
(5  B.  &  Aid.  527),  but  the  former  case  was  still  applicable,  and 
is  only  cited  for  that  purpose,  to  show  the  strictness  with  which 
the  rule  in  question  is  applied.  '^  It  has  been  observed,"  continues 
Paley,  ^^  that  the  description  of  the  offence  must  at  least  be  as 
particular  as  that  used  by  the  statute.  But  it  has  also  been  seen, 
from  the  instances  just  noticed,  that  in  many  cases  it  must  be 
more  so ;  and  sevend  examples  have  been  given^  that  it  is  not 
enough  to  follow  merely  the  words  of  the  statute.  It  may, 
indeed,  be  collected  as  a  general  rule  from  the  foregoixig  and 
following  cases,  that  where  an  act,  in  describing  the  o&nce, 
makes  use  of  general  terms  which  embrace  a  variety  of  circum- 
stances, it  is  not  enough  to  follow  in  a  conviction  the  words  of 
the  statute,  but  it  is  necessary  to  state  what  particular  fact  pro- 
hibited has  been  conmutted."  The  writer  then  proceeds  to  state 
that  this  doctrine  is  exemplified  in  a  case  where  the  conviction 
was  on  the  general  act,  22  Geo.  3,  c  47,  s.  13,  against  the 
insurance  of  lotterv-'tickets,  which  makes  it  unlawful  ^^  to  insure 
for  or  against  the  orawing  of  any  tickets  f  there  referred  to),  or  to 
receive  any  money  or  goods  in  consideration  of  any  agreement  to 
repay  any  sum,  or  to  deliver  goods  if  any  such  tickets  shall  prove 
fortimate  or  unfortunate,  or  on  any  other  chance  or  event  relative 
to  the  drawing  of  any  such  ticket,  whether  as  to  its  being  drawn 
fortunate  or  unfortunate,  or  the  time  of  its  being  drawn  or 
otherwise  howsoever,  or  under  any  pretence,  device,  form,  deno- 
mination, or  description  whatever,  to  promise  or  agree  to  pay  any 
sum,  or  deliver  any  goods,  or  to  do  or  forbear  anything  for  the 
benefit  of  any  person,  with  or  without  consideration,  on  any  event 
or  contingency  relative  or  applicable  to  the  drawing  of  any  such 
ticket,"  under  a  penalty  of^  5021  The  information  stated  ^'that 
J.  James,  the  defendant,  did,  under  a  certain  pretence  or  device. 
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promise  and  agree  to  pay  a  sum  of  money  on  the  event  or  contin-        Bbo. 
gencj  relative  and  applicable  to  the  drawing  of  a  certain  number  '- 

or  ticket  (No.  27),  on  the  fifteenth  day  of  drawing  the  lottery  ato^otoh^ 

authorized  by  an  act  referred  to,  contrary  to  the  form  of  the        

statute."     The  conviction  ihen,  after  setting  out  the  summons        ^^^^- 
(which  was  ^^  to  appear  to  answer  the  matter  of  the  complaint  contpiractf  to 
aforesaid,  contained  in  the  said  information"),  and  the  defendant's    raweioa^. 
non-appearance,  stated  the  evidence  of  two  witnesses,  S.  C.  and 
W.  B.,  viz.,  '^  that  the  said  S.  C,  on  the  2nd  of  December  instant, 
at  the  place  named,  insured  with  the  said  J.  James  a  certain 
ticket,  JSio.  27,  as  to  such  number  not  being  drawn  on  the  fifteenth 
day  of  drawing  the  said  lottery,  in  consideration  of  which  the  said 
S.  C.  paid  to  the  said  J.  James  the  sum  of  £  ,  and  for  which 

the  said  J.  James  promised  to  pay  to  the  said  S.  C.  the  sum  of 
\l  1«.,  provided  the  said  number  was  drawn  on  the  said  fifteenth 
day,"  &c.     The  other  witness  deposed  to  his  having  been  present 
at  the  transaction.     The  adjudication  then  followed  in  the  regular 
form.     It  was  objected,  that  the  information  was  too  geneiul,  in 
not  properly  specifying  the  fact,  or  setting  out  any  of  its  parti- 
culars, as  the  sum  received,  the  pretence,  the  person  with  whom 
the  insurance  was  made,  &c.     This  was  allowed  to  be  a  valid 
objection,  and  the  reasons  assigned  by  the  court  comprise  the 
principles  applicable  to  this  dass  of  cases.     Willes,  J.,  said,  ^^  In 
summary  convictions  the  charge  must  be  precisely  set  out.     This 
charge  is  general,  and  does  not  point  out  that  against  which  the 
party  is  to  defend  himself.     The  evidence  cannot  go  further  than 
the  charge.     You  should  have  alleged  the  fact  in  the  information, 
in  the  same  manner  as  you  have  in  the  evidence.     As  to  the 
defendant's  not  coming  in  upon  the  summons,  he  was  not  obliged 
to  do  it ;  the  charge  was  too  indefinite  to  call  upon  him  to  answer 
it."    '^  It  is  not  true/'  Mr.  Justice  BuUer  says,  ^^  that  in  framing  a 
conviction  it  is  su£Scient  to  follow  the  words  of  the  statute  in  all 
cases.     In  some  indeed  it  may,  as  where  the  statute  gives  a  parti- 
cular description  of  the   offence;   but  it  is  otherwise  where  a 
particular  offence  is  included  under  a  general  description.    Where 
a  particular  act  constitutes  the  offence,  it  may  be  enough  to 
describe  it  in  the  words  of  the  Legidature;    but  where  the 
Legislature  speaks  in  general  terms,  the  conviction  must  state 
what  act  in  particular  was  done  by  the  party  offending,  to  enable 
him  to  meet  the  charge.     The  offence  here  is  promising,  under 
certain  circumstances,  to  pay  so  much  money.     Some  drcum- 
stances  there  must  be  shown;  it  must  be  stated  for  what  the 
money  is  so  promised  to  be  paid :"  (iZ.  v.  Jamesy  Cald.  458.)     The 
same  prindple  was  applicable  to  this  case.     The  statute  6  Geo.  4, 
c.  129,  made  use  of  general  terms.     It  did  not  define  any  parti- 
cular act,  but  used  general  words,  capable  of  comprising  several 
acts,  some  of  which  might  be  innocently  done.     In   TumerU  case 
(9  Q.  B.  Bep.  80),  it  was  held  that  a  conviction  and  committal 
under  the  statute  9  Geo.  4,  c.  34,  s.  3,  reciting  an  information  and 
complaint  by  the  agent  of  D.  that  the  prisoner  had  contracted  to 
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Reo.        serve  D.  for  a  term^  and  did,  before  the  contract  was  completed, 

f-. **  absent  himself  from  his  said  service,  and  did  thereby  then  and 

there  neglect  to  fulfil  the  same,  contrary  to  the  form  of  the 
statute,"  &c.,  and  the  document  added,  therefore  ''it  manifestly 
1851.  appears  to  me  (the  justice)  that  the  prisoner  is  guilty  of  the  said 
Contpiracy  to  OTOUce  charged  upon  him  in  the  said  information  and  complaint, 
ratM  wogei.  I  do  hereby  convict  him  of  the  offence  aforesaid ;"  and  I  do  hereby 
order  and  adjudge  that  the  prisoner,  ''for  the  offence  aforesaid,  be 
imprisoned,"  &c.,  was  bad ;  the  information  showing  no  offence, 
as  there  might  be  some  lawful  excuse  for  the  absence,  though  the 
statute  simply  makes  the  party's  absenting  himself  irom  service 
the  ground  of  complaint.  The  conviction  in  that  case  was  in  these 
terms :  '^  Be  it  remembered,  that  on,  &c.,  Richard  Thompson,  &c., 
agent  for  John  Darlington,  &c.,  came  before  me,  J«  B.  W.  San- 
derson, Esq.,  &c.,  and  upon  oath,  &c.,  informs  me,  &c,  that  Seth 
Turner  the  younger,  of,  &Cy  on,  &c.,  did  contract  with  the  said 
John  Darlington  to  serve  him,  the  said  J.  D.,  as  a  miner,  for  the 
term  of  eleven  calendar  months  from,  &c,  and  that  the  said  Seth 
Turner  did  afterwards,  to  wit,  &c,  enter  into  the  said  service  of 
the  said  J.  D.,  and  did  afterwards,  and  before  the  term  of  his  said 
contract  was  completed,  to  wit,  on,  Ac.,  at,  &c.,  absent  himself 
from  his  said  service,  and  did  thereby  then  and  there  neglect  to 
fulfil  the  same,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided."  The  information  then  proceeded  to  state 
the  issuing  of  the  warrant,  the  apprehension  and  examination  of 
the  defendant,  and  set  out  the  contract  of  service  and  the  evidence 
on  both  sides,  and  then  proceeded,  "Therefore  it  manifestly 
appearing  to  me,  the  said  T.  B.  Sanderson,  so  being  such  justice 
as  aforesaid,  that  the  said  Seth  Turner  the  younger  is  guilty  of 
the  offence  charged  upon  him  in  the  said  information  and  com- 

Elaint,  I  do  hereoy  convict  him  of  the  offence  aforesaid :  and  I  do 
ereby  order  and  adjudge  that  the  said  Seth  Turner  the  younger, 
for  the  offence  aforesaid,  be  imprisoned  in  the  House  of  Correction 
at  Kirkdale  aforesaid,  there  to  remain  and  be  held  to  hard  labour 
for  the  term  of  three  months,"  &c.  The  statute  4  Geo.  4,  c.  34, 
s.  3,  upon  which  the  conviction  was  founded,  enacted  "that  if  any 
servant  in  husbandry,  or  any  artificer,  calico-printer,  handicrails- 
man,  miner,  collier,  &c.,  shall  contract  with  any  person  or  persons 
whomsoever,  to  serve  him,  her  or  them,  for  any  time  or  times 
whatsoever,  or  in  any  other  manner,  and  shall  not  enter  into  or 
commence  his  or  her  service  according  to  his  or  her  contract  (such 
contract  being  in  writing,  and  signed  by  the  contracting  parties), 
or  having  entered  into  such  service  shall  absent  himself  or 
herself  from  his  or  her  service  before  the  term  of  his  or  her 
contract,  whether  such  contract  shall  be  in  writing  or  not  in 
writing,  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be 
guilty  of  any  other  misconduct  or  misdemeanor  in  the  execution 
thereof,  or  otherwise  respecting  the  same,  then  and  in  every  such 
case  it  shall  and  may  be  lawful  for  any  justice  of  the  peace, 
&a,  upon  complaint  thereof  made   upon   oath  to  him,  &^,  to 


CRIMINAL  LAW  CASES.  477 

issue  hiB  warrant  for  the  apprehending  every  such  servant^  Ac,        Bbo. 
and  to  examine  into  the  nature  of  the  complaint ;  and  if  it  shall    ^     ^' 
appear  to  such  justice  that  any  such  servant,  &c«,  shall  not  have  ^p  others 

fumlled  such  contract,  or  hath  been  ^ilty  of  any  other  miscon-        

duct  or  misdemeanor   as  aforesaid,  it  shall  and  mav  be  lawful        ^^^- 

for  such  justice  to  commit  every  such   person   to  the  house  of  cmupiraey  to 

correction,**  &c     The  information,  therefore,  followed  the  words    raitt  wages. 

of  the  statute,    but   it  was  held,   nevertheless,   that  it  was  not 

sufficient.      Lord  Denman,  C.  J.,  in  giving  judgment,  said, — 

^'  The  question,  at  last,  comes  to  this :  whether  the  information 

states  any  offence?    I  think  it  does  not.    It  is  essential  that 

there    should  be  on    the   face    of    the    information    something 

on  which  the  justices  may  convict.     Now,  to  complain  merely 

that  the  party  absented  himself  from  his  service  is  to  charge  no 

offence,  unless  it  be  added  that  this  was  done  without  leave  or 

lawful  excuse.      The  want  of   leave    is    a  circumstance    that 

the  employer  and  his  agent  have  the  means  of  knowing  and 

stating;  other  lawful  excuse  there  mav  indeed  be,   which  the 

complainant  may  not  know  of,  but  he  might,  at  least,  show  that 

he  knew  of  no  such  excuse.     Then  the  conviction  is  merely  of 

the  offence  charged  in  the  information,  and  none  is  charged." 

And  Mr.  Justice  jPatteson  says :  '*  The  conviction  is  onlv  of  the 

offence  charged  in  the  information.     Is  any  offence  charged? 

The  charee  is  that  the  prisoner  absented  himself  from  service.  Must 

that  be  laid  to  be  without  lawful  excuse  ?    If  it  must,  no  offence 

is  here  charged.     The  information  does  add  that  the  prisoner  did 

thereby  *  neglect  to  fulfil  the  same,*  contrarjr  to  the  statute ;  but 

that  is  not  a  direct  charge ;  it  is  only  an  inference  from  what 

(recedes;  if  the  absenting  does  not  constitute  an  offence  as 
lid  the  inference  is  not  warranted.  It  therefore  comes  to  this : 
whether  it  is  necessary  to  negative  lawful  excuse?  I  think  it  is, 
and  that  the  absence  must  be  shown  to  be  wilful,  or  without 
lawful  excuse.  As  this  information  is  framed,  it  would  have 
been  proved  by  showing  that  the  prisoner  had  stayed  away  because 
he  had  broken  his  leg.  Whether  the  magistrate  might  convict 
simply  for  neglecting  to  fulfil  the  contract,  on  account  of  the 
language  of  the  statute,  I  do  not  say."  And  Williams,  J., — ^*  I 
always  thought  that  the  law>  was  properly  laid  down  by  Lord 
Mansfield,  in  Rex  v.  Garden  (A  Burr.  2279),  that  if  the  fact  as 
charged  may  be  consistent  witn  the  innocence  of  the  prisoner,  no 
ofience  is  charged.  It  is  argued  that  the  information  is  merely  a 
notice  given  to  show  what  is  to  be  proved;  but  that  is  not 
so;  it  is  the  foundation  of  the  conviction,  inasmuch  as  it  is  what 
gives  the  magistrates  jurisdiction,  and  that  is  the  reason  why  it  is 
examined  so  strictly.  The  question  then  comes  to  this :  on  whom 
is  the  onus  of  negativing  the  excuse  ?  It  is  said  to  be  sufficient 
to  follow  the  words  of  the  statute;  but  many  cases  may  be 
put  in  which  a  party  may  absent  himself  from  service,  within 
the  general  terms  of  the  statute,  consistently  with  perfect 
innocence;  the  onus,  therefore,  is  on  the  complaining  party.    In 
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Rbg.        Rex  y.  Garden  the  complaining  party  was  a  third  person;   ancl> 

*•  unless  the  consent  of  the  owner  was  expressly  negatiyed^  nothing 

AsJ^oTBm,  wrongful  would   appear,   although  if    the    owner    himself    had 


complained,  there  might  haye  been   some  eyidence  of  want  of 

^^^^-        consent.     This  last  distinction,  if  tenable,  is  inapplicable  here ; 

Contpiracy  <o  ^^^  whole  question  is,  whether  it   be  enough  to  say,  nakedly, 

raise  wages,    that   the    prisoner  absented  himself   from    the    seryice.       The 

ayerment    introduced    by  the   words    *and  did    thereby,'    can 

add   nothing."     This  case  is  an  express  authority  to  show  that 

it  is  not  sufficient  to  follow  the  words  of  a  statute.     [Campbell, 

C.  J. — The  rule   is,  that  if  it  is  consistent  with  the  allegation 

that  the   defendant  has  not  committed  any  offence,   then   the 

indictment  is   not  sufficient.]     In  the  present  case  the  general 

words  of    the    statute   were   made   use   of  and   applied  to  the 

charge.      The  acts  of  the  defendants   were  charged   as  being 

unlawful,   but   that  was  not  sufficient;   the  facts  should  haye 

been  stated  so  that  the  court  might  judge  of  their  sufficiency. 

Whateley,  Q.  C.  (with  whom  was  Lawrence\  for  the  defendants 
Rowlands  and  Pratt,  also  moyed  to  arrest  the  judgment.  It 
must  now  be  taken  as  clearly  insufficient  that  a  defendant  may 
haye  committed  an  offence.  That  was  laid  down  in  G^ConneWs 
case,  but  it  was  not  new  law.  Now  what  was  the  ordinary 
meaning  of  the  words  made  use  of  in  the  counts  of  this  indictment? 
"Molesting"  was  the  word  employed  in  the  first  count.  Now 
** molestation"  was  defined  by  Dr.  Johnson  to  be  '^disturbance, 
uneasiness  caused  by  yexation;"  and  he  cites  a  passage  from 
Brown's  Vulgar  Errors,  **  Though  useless  unto  us,  and  rather  of 
molestation^  we  refrain  from  killing  swallows."  There  is  no  legal 
significance  to  be  attached  to  the  word  '^  molestation."  Other 
counts  employed  the  word  "threats,"  "by  threats" — what 
threats?  "I  wiU  not  consort  with  you?"  "I'll  not  keep 
company  with  you."  "I'll  not  join  the  club  you  belong  to. 
The  counts  ought  to  haye  shown  that  the  thireats  were  that 
the  defendants  would  do  the  specific  acts  complained  of.  Then, 
as  to  obstructing ;  the  word  "  obstruction  "  included  many  acts 
of  opposition  that  were  perfectly  lawful.  For  example,  obstructing 
the  passing  of  an  act  of  Parliament  may  be  lawful.  It  was  no 
answer  that  the  words  of  the  statute  had  been  followed.  In 
addition  to  the  cases  already  referred  to  on  that  point  there 
were  seyeral  authorities  to  that  effect.  A  conyiction  under  the 
Pilot  Act,  6  Geo.  4,  c.  125,  for  continuing  in  charge  of  a  ship 
after  a  licensed  pilot  has  offered  to  take  charge,  must  show, 
on  the  face  of  it,  that  the  defendant  knew  of  the  offer ;  for  it  is 
not  enough  to  describe  the  offence  in  the  words  of  the  statute 
creating  it,  without  adding  facts  to  show  that  the  defendant  was 
a  party  to  it:  (Chaney  y.  Payne,  1  Q.  B.  Kep.  712.)  Lord 
Denman,  in  deliyering  judgment  in  that  case,  said,  "  It  may  be 
sufficient,  in  describing  an  offence  in  a  conyiction,  to  follow  the  words 
of  the  act  creating  the  offence,  so  far  as  the  description  of  it  goes ; 
but  it    is  always  necessary  to  add  such  facts   as    show  that 
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the  penon  convicted  was  a  party  to  that  offence  so  described^        Rao- 
which  is  not  done  here,  inasmuch  as  it  is  plain  that  the  continuinir    ^    ^* 
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m  charge  of  a  ship,  m  ignorance  01    a  licensea  pilot   having  ^^id  othebs. 

offered  to  take  it,  is  not  the  offence;  but  the  offence  must        

depend  on  the  knowledge  of  the  party  charged,  although  the        ^^^^' 
word   '  after '  is  the  only  word  used  in  the  section  in  question."  consptraey  to 
The  allegation  that  the  acts  were  done  '^unlawfully"  meant    mmwagw. 
nothing:  {Rex  v.  Seward,  1  A.  &   B.  712.)     ''The  averment  is 
in  no  case  essential,   unless  it  be  part  of   the   description   of 
the  offence,  as  defined  by  some  statute;    for  if   the    fact  as 
stated  be  illegal,  it  would   be  superfluous  to  allege  it  to  be 
unlawful;  if  the  fact  stated  be  legal,  the  word  Ulidte  cannot 
render  it  indictable ;  and  the  same  observation  is  applicable  to  the 
terms  wrongfully,  unjustly,  wickedly,  wilfully,  corruptly,  to  the 
evil  example,  falsely,   maliciously,  and    such    like:     (Starkie's 
Criminal  Pleading,  2nd  edit.  p.  79.)    The  11th  and  12th  counts 
alleged  that  divers  persons  were    bein^    hired    and   employed 
as    workmen    for    the   prosecutors,    and    that    the    defendants 
conspired,  by  molesting  and  obstructing,  and  using  threats  and 
intimidation  to  such  workmen  as  might  be  willing  to  be  hired  and 
employed  by  the  prosecutors,  but  there  was  no  aUegation  that  the 
defendants  knew  that  the  workmen  were  willing  to  be  so  hired 
and    employed.       The     13th,    14th,    and    15th   counts    alleged 
that  artificers  had  contracted   with  the   prosecutors    to    serye 
them  as  workmen  for  certain  periods,  and  had  entered  on  their 
service,  and  that  the  defendants  conspired  to  induce  and  persuade 
the  said  artificers  so  having  contracted  and  entered  on  their 
service,  unlawfully  to  absent  themselves.      A  similar  objection 
applied  to  those  counts,  namely,  that  there  was  no  allegation  that 
the  defendants  knew  that  these  persons  had  contracted.     No 
scienter  was  alleged.     The  indictment,  moreover,  ought  to  have 
set  out  the  contracts ;  it  did  not  even  allege  that  l£e  workmen 
had  entered  under  the  contracts,  or  that  the  contracts  were  in 
writing,  which  was  necessary :  {Lindsay  y.  Leigh,  1 1  Q.  B.  Bep. 
455.)    Neither  was  the  time  stated  during  which  the  men  were 
absent.     It  might  have  been  for  a  limited  time — half  an  hour,  or 
even  momentarily.  [Campbell,  C.  J. — It  would  not  be  material 
in  an  indictment  for  conspiracy  for  what  period  the  men  absented 
themselves.]      The   13th,    14tfa,  and   15th  counts  did  not  dis- 
close any  indictltble  offence.     Those  counts  charged  that  the 
defendants  conspired  to  induce  and  persuade  the  artificers  to 
absent  themselves  from   their  service.      An  indictment  would 
not  lie  against  a  man  for  enticing  an  apprentice  to  leave  his 
master's  service,  for  it  is  of  a  private  nature,  and  to  the  prejudice 
of  a  single  person  only :  {Reg.  v.  DanieUf  6  Modem,  99;   jimer^s 
case,  9  Q.  D.  Bep.  80.)    So  a  conspiracy  to  persuade  could  not  be 
indictable.     One  man  may  go  to  another  and  say,  "I  advise 
you  to  leave  your  master."    [Campbell,  C.  J. — It  is  aUeged  that 
the  defendants  conspired  by  divers  subtle  means  and  devices  to 
induce  and  persuade  the  men  to  leave.    Is  not  "  subtle  "  a  term  of 
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Rbo.        art?]      No;    an    indictment    charging    a    conspiracy  by  false, 

^*  artful,  and  subtle  stratagems  and  contrivances,  had  been  held 

a^^oth™.  insufficient:  {Rex  v.  Biers,  1  A,  &  E.  327.)     The  14th  and  15th 

and    18th  counts    alleged    that    the    defendants    conspired,   by 

^Q^^-       divers  subtle  means  and  devices  and  illegal  acts  and  practices, 
Cmupinusy  to  ^^d  by  intoxicating  the  men  ;   but  one  man  does  not  intoxicate 
roite  vagea,    another,  although  he  may  give  him  drink  that  intoxicates.     Some 
persons  are  intoxicated    by   joy,  flattery,   and  in  other  ways. 
The  word  "  intoxicating  "  is  not  a  word  of  art,  nor  is  it  employed 
in  the  statute.     In  none  of  these  counts  was  there  any  reference 
to  the  statute.     It  wais  not  alleged  that  the  defendants  conspired 
contrary  to  the  statute.     The  16th  count   merely   alleged   that 
the  defendants   unlawfully   conspired  unlawfully  to  intimidate, 
prejudice,   and  oppress  the  prosecutors  in   their  trade,   and   to 
prevent  the  workmen  from  continuing  to  work,  without  alle^ng 
any  acts  or  means  used  whatever.     The   17th  and   19th  were 
also  very  general ;   the  former  merely  charged  that  the  defendants 
induced  the  workmen    to    depart,   and    the    latter    that    they 
enticed  and  seduced  them.     But  the  case  already  cited  showed 
that  no  indictment  would  lie  for  that :  (Reg.  v.  Danielle  supra.) 
The  prisoners  are  greatly  prejudiced  by  the  number  of  counts  in 
this  indictment     [Lord  Campbell,  C.  J. — The  number  of  counts 
is  to  be    strongly  deprecated.     I  shall  always  use  my  influence 
against  the  practice  of  multiplying  counts.]     The  20th  count  is 
a  summary^  of  all  the  rest;   but  it  is  submitted  that  it  shows 
no  indictable  ofience.     The  defendants  had  a  right  to  combine 
together  for  this  book  of  wages,  and  say  they  would  not  work 
until  they  got  it.     [LoBD  Campbell,  C.  J. — But  they  must  not 
infringe  the  provisions  of  the  3rd  section  of  the  act  of  Parliament.] 
Keating,  Q.  C.  (with  whom  were  Skinner  and  Vaughan),  for  the 
defendants  IVoodworth  and  Gaunt,  also  moved  in  arrest  of  judg- 
ment.    If  it  is  sufficient  to  charge  the  means  used  by  the  de- 
fendants simply  by  molesting;   the  count  misht  be   supported 
by  evidence  of  acts  which  were  not  unlawful.     Workmen  had 
a    right    to    persuade   workmen   to  leave  a  particular  master, 
although  the  effect  of  it  would  be  to  molest  and  obstruct  him. 
The  nth  and  12th  counts  should  have  stated  the  names  of  the 
persons  who  were  willing  to  enter  the  prosecutor's  service,  or  that 
the  names  were  unknown :  {Reg*  v.  King,  7  Q.  B.  Rep.  782.)    In 
that  case  the  indictment  charged  that  the  defendants  conspired  *^to 
cheat  and   defraud  certain  Uege  subjects  of  the  Queen,  being 
tradesmen,  of  divers  large  quantities  of  their  goods,"    that  in 
pursuance  of  the  conspiracy  defendant  B.  fraudulently  ordered 
and  obtained  upon  credit  n-om  W.  W.  and  C.  W.,  upholsterers, 
divers  goods,  to*  wit,  &c.,  of  the  said  W.  W.  and  C.  W.    (the 
count  then  stated  a  like  obtaining  on  credit  from  other  tradesmen 
named,  and  from  other  whose  names  were  unknown) :  and  that,  in 
further  pursuance,  &c.,  and  in  order  that  the  said  goods  might  be 
taken  in  execution  and  sold  as  after  mentioned^  the  defendants 
ordered  the  same  to  be  delivered  by  W.  W.  and  C.  W.,  &c.,  at 
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the  bouse  of  B.,  one  of  the  defendants ;  and  they  were  so  delivered       Rbo. 
and    never  paid  for ;  and  in    further  pursuance,    &c.,  and  in    j.    ^' 
order,  &c.,  B.  allowed  them  to  continue  in  her  house  till  they  were  and  othbbs. 

taken  in  execution  as  thereinafter  mentioned.     That  the  defen-       

dants,  in  further  pursuance,  &c.,  did  falsely  and  fraudulently  ]^' 
pretend  that  certam  debts  were  due  from  the  defendant  B.  to  Contpiraejf  to 
K.  and  P.,  two  others  of  the  defendants ;  and  K.  and  P.  did,  to  raise  wagu, 
obtain  payment  of  such  fictitious  debts,  by  collusion  with  B.,  com- 
mence actions  against  B. ;  that  in  further  pursuance,  &c., 
K.  and  P.  coUusively  signed  judgment  against  B.  in  the  said 
actions,  and  issued  executions  thereon,  by  virtue  of  which  the  said 
goods,  before  the  expiration  of  the  times  of  credit,  were  taken  in 
execution  and  sold  to  satisfy  the  said  fictitious  debts ;  and  so  the 
jurors,  &C.9  found  that  the  defendants,  in  manner  and  by  the 
means  aforesaid,  did  cheat  and  defraud  the  said  W.  W.  and 
C.  W.,  &C.,  of  the  said  goods.  It  was  held,  by  the  Court  of 
Exchequer  Chamber,  on  error,  that  the  indictment  was  bad ;  for 
that  the  words  '^ alleging  conspiracy"  showed  a  design  to  injure, 
not  tradesmen  indefinitely,  but  individuals ;  and,  therefore,  either 
the  persons  should  have  been  named,  or  an  excuse  stated  for  not 
naming  them ;  and  that  the  allegation  of  conspiracy  was  not  aided 
by  the  overt  acts,  and  that  the  overt  acts  themselves  did  not,  either 
in  connection  with  the  allegation  of  conspiracy,  or  independently, 
amount  to  indictable  misdemeanors.  That  objection  applied  to  the 
11th  and  12th  and  several  other  counts  in  the  present  indictment, 
which  should  have  set  out  the  names  of  the  parties  or  showed 
excuse  for  not  doing  so.  The  charge  of  conspiring  to  prevent 
hired  workmen  from  fulfilling  their  contracts  had  re^rence  to  the 
statute  4  Geo.  4,  c.  34,  s.  3.  But  workmen  had  a  right  to  persuade 
each  other  to  leave  employment,  and  the  statute  did  not  affect 
third  persons.  [Campbell,  C.  J. — ^Then,  however  specifically 
set  out,  you  say  tnat  it  does  not  amount  to  an  indictable  offence.] 

Keating. — None  of  these  counts,  it  is  submitted,  show  an 
indictable  offence.  They  are  too  general :  {Rex  v.  Richardson^ 
1  Moody  &  Bob.  402.)  in  the  words  of  Lord  Denman,  C.  J.,  in 
that  case,  the  allegation  is  too  general,  and  does  not  convey  any 
specific  idea  which  the  mind  can  lay  hold  of  to  judge  whether  any 
unlawful  act  has  been  done  or  attempted. 

Peacock^  Q.  C,  for  the  defendant  DufiSeld. — It  is  desirable  that 
some  rule  should  be  laid  down  as  to  the  degree  of  certainty 
necessary  in  indictments  for  conspiracy.  It  is  laid  down  in 
a  Connelly.  The  Queen  (11  Clarke  &  Finnelly's  Rep.  233),  that 
^^  the  crime  of  conspiracy  is  complete  if  two,  or  more  than  two, 
should  agree  to  do  an  illegal  thing :  that  is,  to  effect  something  in 
itself  unlawful,  or  to  effect  by  unlawful  means  something  which 
itself  may  be  indifferent  or  even  unlawful."  So  it  is  laid  down  that 
the  indictment  ought  to  show  a  conspiracy  to  do  an  unlawful  act,  or 
to  do  a  lawful  act  by  unlawful  means :  {Rex  v.  Jonesy  4  B.  &  Adol. 
349.)  Then  comes  the  question,  how  far  a  count  for  conspiracy 
must  show  that  the  object  was  unlawful,  or  that  the  means  used 

VOL.  V.  2  I 
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Rbg.        were  unlawfiiL    When  the  charge  is  of  conspiracy  to  commit  an 


^'         object^  which  is  itself  imlawfol,  it  is  necessary  to  show  that  the 
AKD^oTuuL  object  was  unlawful,  and  so,  if  the  conspiracy  be  to  do  a  lawful  act 


by  unlawful  means,  the  unlawful  means  most  be  set  out  with  such 
^^^^'  certainty  as  to  show  that  the  parties  would  be  guilty  of  an  o£fence 
Cotupiracyio  ^^  using  those  mcaus.  In  Rex  t.  Seward  (I  A.  &  E.  714),  Lord 
rakewaget.  Dcnman  savs :  '^When  it  is  said  that  such  a  proceeding  is  a 
conspiracy,  because  it  is  to  be  carried  into  effect  by  unmwful 
means,  we  must  see  in  the  means  stated  something  which  amounts 
to  an  offence."  Here  the  defendants  are  charged  with  a  conspiracy 
by  **  molesting."  If  the  charge  was  for  committing  the  complete 
offence  created  by  the  statute  4  Geo.  4,  c.  34,  it  would  not  be 
sufficient  to  state  it  in  this  general  way.  For  the  complete  offence, 
the  pimishment  under  the  statute  is  three  months*  imprisonment ; 
but  for  the  conspiracy  to  commit  it,  the  punishment  is,  of  course, 
greater.  Then,  in  a  charge  of  conspiracy  to  do  the  act,  can  it  be 
s^d  that  greater  latitude  will  be  permitted,  and  a  more  general 
way  of  describing  that  offence  will  be  sufficient  than  is  necessary 
in  describing  the  offence  itself?  It  is  not  sufficient  to  say  that  the 
defendants,  by  threats  or  by  intimidating,  induced  workmen  to 
leave  their  service,  because  those  threats  and  that  intimidation 
might  be  such  as  would  not  render  a  defendant  guilty  of  an  offence. 
It  would  be  an  intimidation  or  threat  to  say  ^^you  will  ruin  yourself 
and  family  and  therefore  leave ; "  but  that  would  not  constitute  an 
offence  within  either  the  4  Geo.  4^  c.  34,  or  the  6  Geo.  4,  c  129. 
Another  objection  to  the  counts  of  the  indictment  chuging  a 
conspiracy  to  induce  workmen  to  leave  their  service,  was  that  the 
names  of  the  parties  were  not  stated.  Here  are  certain  given 
persons  stated,  divers,  to  wit,  fifty  persons,  then  in  service,  and  of 
course  their  names  were  known,  or  easily  ascertainable.  In  the 
case  of  Rex  v.  The  Queen  (7  Q.  B.  789),  already  referred  to.  Rex 
V.  De  Beren^er  (3  M.  &  S.  67),  was  referred  to  in  argument  as  a 
case  where  it  was  impossible  from  its  nature  to  name  the  parties, 
and  Mr.  Baron  Alderson  remarked  that  they  were  a  class ;  the 
individuals  might  become  known  afterwards.  Mr.  Baron  Parke 
said,  **  The  indictment  there  was  for  conspiring  to  injure  those 
who  should,  on  February  2l8t,  purchase  shares  in  the  public  funds : 
this  indictment  does  not  allege  a  conspiracy  to  defraud  those  who 
should  sell  to  E.  A.  Birch.  In  a  case  oefore  me  at  the  last 
Norwich  Assizes,  parties  were  indicted  for  a  conspiracy  to  cheat 
any  person  whom  they  should  deal  with ;  the  conspiracy  proved 
was  to  cheat  A.,  B.  and  C.  I  thought  the  offences  different,  and 
directed  an  acquittal;  and  all  parties  seemed  to  acquiesce.  If  there 
is  a  conspiracy  to  injure  given  persons,  who  are  unknown  to  the 
jurors,  it  should  be  stated  accoraingly."  Here  it  was  not  sufficient 
to  say  that  the  persons  were  servants  or  workmen,  but  their  names 
should  be  given.  [Lord  Campbell,  C.  J. — This  is  a  conspiracy 
to  inj  ure  employers,  not  workmen.  The  case  cited  is  no  authority  for 
your  position.]  (c)     A  class  of  counts,  commencing  with  the  13th, 

(c)  Notwithstaadiog  this  obflenratioii  of  the  learned  chief  justice,  it  maj  be  olwerredi  that 
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charged  the  defendants  with  conspiring  to  persuade  workmen  under        Rm. 
contract  to  leave  their  service.     These  counts  were  framed  on  the    ^    ^^ 
4  Geo.  4,  c.  34,  s.  3.  (rf)    The  conspiracy  charged,  therefore^  was  to  abd^ot^m. 

induce  certain  persons  to  do  that  which  is  a  misdemeanor  under  the       

act  of  Parliament.  It  is  submitted  that  it  was  necessary  to  show  that  ^^^^- 
the  contract  was  entered  into  after  the  passing  of  the  act.  This  conspiracy  to 
was  suggested  by  Mr.  Justice  Maule,  m  Lindsay  y.  Leigh  (17  raitetoages, 
L.  J.  54,  M.  C),  in  which  a  question  of  the  sufficiency  of  a 
conviction  under  this  statute  arose.  **  For  what  appears  in  the 
information  and  the  commitment,"  says  his  lordship,  ^'  the  contract 
might  have  been  made  before  the  passing  of  the  act."  Supposing 
in  this  case  the  workmen  had  contracted,  or  entered  into  service, 
before  the  passing  of  the  act,  no  offence  would  have  been  com* 
mitted.  The  counts  are  also  defective  in  not  averring  that  the 
men  entered  as  servants  to  serve  as  artificers.  Nor  is  there  an 
averment,  as  there  should  have  been,  that  the  defendants  conspired 
to  induce  the  artificers  to  leave  their  service  "contrary  to  the 
form  of  the  statute."  With  respect  to  the  counts  alleging  that  the 
persuading  was  by  intoxication,  it  is  apprehended  that  they  are 
insufficient.  An  indictment  would  not  be  good  for  the  com- 
mission of  any  nct^  if  averred  to  be  done  by  intoxicating.  [Lord 
Campbell,  C.  J.^-Here  the  offence  is  against  the  prosecutors.] 
In  the  case  of  Beg.  v.  Sebby,  tried  at  Liiverpool  before  Mr. 
Baron  Bolfe,  (e)  which  was  an  indictment  against  several  persons 
for  a  conspiracy  to  interfere  with  the  trade  of  the  prosecutors,  and 
contained  counts  founded  on  the  statute  6  Greo.  4,  that  learned 
judge  told  the  jury  his  opinion  was,  ''  that  if  there  was  no  other 
object  than  to  persuade  people  that  it  was  their  interest  not  to 
work  except  for  certain  wages,  and  not  to  work  under  certain 
regulations,  complied  with  in  a  peaceable  way,  that  it  was  not 
lUegaL  If  I  am  wrong,  I  am  sorry  for  it ;  but  my  opinion  is  that 
that  is  the  law.  There  is  no  evidence  against  Bowman,  except 
that  he  was  an  active  person  at  these  meetings,  the  object  of  which 
was  to  persuade  persons  employed  by  Jones  and  Potts  to  seek 
other  means  of  employment,  and  he  endeavoured  to  persuade 
persons  to  take  that  view  of  the  matter.  If  he  and  those  other 
persons  did  that,  and  used  molestation,  they  would  come  within 
this  indictment;  but  if  they  only  took  innocent  means  to  get 
other  people  to  take  the  same  view  of  the  matter  as  they  did  them- 
selves, it  would  not  bring  them  within  the  indictment."  [Lord 
Campbell,  C.  J. — ^But  in  these  cases,  is  leaving  the  service  the 
ultimate  object?  The  10th  count  alleges,  that  the  object  was  by 
obstructing  the  prosecutors  and  inducing  and    persuading  the 

with  the  exception  of  the  9th,  10th,  16th,  18th,  19th  and  20th  counts,  the  object  of  the 
ooospiracj  as  well  as  the  meant  nsed,  was  alleged  to  he  directed  agiunst  the  workmen,  namely, 
to  force  them  to  leave  their  emplo^nnent.  The  resulting  damage  certainly  accrued  to  the 
employers,  bnt  it  is  apjarehended  that  does  not  affect  the  question,  for  the  ceitainty  is  necessary 
in  respect  either  of  the  means  used  or  of  the  object  If  so,  the  case  cited  was  strictly  appli- 
cable.   The  argument,  however,  was  not  further  pursued. — [J.  E.  D.] 

(d)  See  this  section  referred  to,  aniSy  p.  476. 

(e)  See  a  note  of  this  case,  j90i<. — [J.  E.  D.] 
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workmen  to  leave,  to  force  the  prosecutors  to  make  an  alteration 
in  the  mode  of  conducting  their  trade.  The  persuasion  of  the 
men  was  the  means,  not  the  object]  The  object  is  not  necessarily 
unlawful,  and  the  means  employea  are  not  unlawful,  so  that  no 
offence  is  made  out. 

Parry  (with  whom  was  Macnamard)  for  the  defendants  Peel 
and  Winters,  also  in  arrest  of  judgment. — By  the  statute  6  Geo.  4, 
c.  129,  s.  3,  the  offence  is  comprised  in  the  means  employed, 
and  not  the  object  sought  to  be  attained.  TVlth  the  exception  of 
the  13th,  14th  and  15tn  counts,  if  the  means  used  were  left  out, 
no  offence  was  stated.  The  conspiracy  being  to  do  certain  acts 
not  in  themselves  unlawful,  no  offence  is  committed  unless  the 
overt  acts  are  set  out.  The  acts  may  be  illegal,  but  are  not 
necessarily  so,  for  it  is  in  itself  no  offence  to  persuade  men  to 
leave  their  work.  The  6  Geo.  4,  c  129,  repealed  the  39  &  40 
Geo.  3,  c  106.  That  statute  had  made  it  an  offence  in  any  jour- 
neyman, workman  or  other  person  who  should,  for  the  purpose  of 
obtaining  an  advance  of  wages,  or  for  any  other  purpose  contrary 
to  the  provisions  of  that  act,  ^^  wilfully  and  maliciously  decoy^ 
persuade,  solicit,  intimidate,  influence  or  prevail,  or  attempt  to 
prevail  on  any  journeyman  or  workman,  or  other  person  hired  or 
employed,  or  to  be  hired  or  employed  in  any  such  manufacture, 
trade  or  business,  to  quit  or  leave  his  work,  service  or  employ- 
ment." That  statute  would  have  been  applicable  to  the  10th, 
13th,  14th,  15th  and  19th  counts,  which  employed  the  terms 
"persuading,"  "enticing,"  and  "seducing;"  but  the  fact  of  the  39 
&  40  Geo.  3  having  been  repealed,  and  the  6  Geo.  4  substituted 
for  it,  which  did  not  make  use  of  those  terms,  clearly  shows  that 
the  use  of  those  means  referred  to  did  not  constitute  any  offence 
now.  Persuading,  enticing  and  seducing  servants,  constituted  no 
offence  at  common  law :  ^Reg.  v.  Daniel^  1  Salk.  380 ;  Nichol  v. 
Martiuy  2  Esp.  732 ;  Reg.  v.  Collingwoody  2  Ld.  Baym.  1 116.)  In 
Rex  V.  Jh/toell  (1  Stark.  Rep.  403),  which  was  an  indictment  for 
a  conspiracy  to  cheat,  by  selling  an  unsound  horse,  Lord  EUen- 
borough  said,  that  "  the  case  did  not  assume  the  shape  of  a  con- 
spiracy ;  the  evidence  would  not  warrant  any  proceeding  beyond 
that  of  an  action  on  the  warranty,  for  the  breach  of  a  civil  con- 
tract. If  this  (he  said)  were  to  be  considered  to  be  an  indictable 
offence,  then,  instead  of  all  the  actions  which  had  been  brought  on 
warranties,  the  defendants  ought  to  have  been  indicted  as  cheats." 
[Erle,  J. — The  doctrine  in  uaX  case  was  reconsidered  in  Reg.  v. 
Kenvnck  (5  Q.  B.  Rep.  49.  (/)]  In  the  case  of  Rex  v.  Turner 
(13  East,  228),  it  was  held  tnat  an  indictment  would  not  lie  for 
conspiring  to  commit  a  civil  trespass  upon  property,  by  agreeing 


(/)  lo  that  case  the  indictment  charged  that  A.  and  B.  conspired,  by  false  pntences  and 
subtle  means  and  deTices,  to  obtain  from  F.  divers  large  sums  of  money  of  the  moneys  of  F. 
and  to  cheat  and  defraud  him  thereof.  The  means  of  the  alleged  conspiracy  were  not  stated, 
except  as  above.  The  indictment  was  held  sofficient,  and  that  it  was  sustained  by  proof  *^»% 
A.  and  B.  conspired  to  make  a  representation,  knowing  it  to  be  false,  that  horses  were  the 
property  of  a  private  person,  and  not  of  a  horse-dealer,  thereby  indncing  F.  to  bny  them. 
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to  go  and  by  going  into  a  preserve  for  hares,  the  property  of  Reo. 

another,  for  the  purpose  of  snaring  them ;  though  alleged  to  be  ^  *'* 

done    in   the    night    by   the  defendants,  armed  with  offensive  andothbbs. 

weapons,  for  the  purpose  of  offering  resistance  to  any  endeavours        

made  to  apprehend  or  obstruct  theuL  [f^* 

It  is  submitted  that  all  the  counts  of  the  indictment  are  bad  for  catupiraey  to 

uncertainty,  for  they  may  be  so  construed  as  to  disclose  no  roue  wages. 
indictable  offence. 

Cur.  adv,  vulL 

fVkateley,  Q.  C,  then  proceeded,  on  behalf  of  Kowlands  and 
Pratt,  to  move  for  a  rule  to  show  cause  why  there  should  not  be 
a  new  trial  on  the  ground  of  misdirection,  and  also  on  the  ground 
of  the  improper  reception  of  evidence,  and  that  the  verdict  was 
against  evidence,  (ff)  A  document  which  might  have  been  evidence 
against  Peel  was  put  in,  and  went  to  the  jury  as  evidence  against 
idi  the  others.  {^Whateley  then  proceeded  to  contend  that  there 
was  no  sufficient  evidence  against  Rowlands,  as  to  which  see 
ante^  p.  446.] 

The  learned  judge,  moreover,  did  not  discriminate  between  the 
counts:  all  were  left  to  the  jury  together. 

LoBD  CABiPBELL,  C.  J. — Each  count  is  left,  only  the  ver- 
dict is  not  taken  on  each  count  at  intervals.  Is  there  any 
objection  to  take  the  verdict  on  the  9th  count  alone,  as  against 
Rowlands? 

Whateley  declined  to  consent  to  that  proposition.  The  proper 
mode  of  leaving  a  case  to  the  jury  was  stated  by  Tindal,  C.  J.,  in 
O'CannelTs  case.  The  defendant  had  a  right  to  have  the  counts 
put  seriatim  to  the  jury.  Then,  with  regard  to  the  placard,  it  was 
admitted  as  evidence  against  all  the  defendants. 

Eble,  J. — I  admitted  it  only  as  against  those  defendants, 
whom  the  evidence  went  to  show  saw  and  knew  it  was  in  the 
window. 

Whateley. — It  ought  to  have  been  stated  to  the  jury  that  it  was 
evidence  i^ainst  those  only. 

Eble,  «f. — It  is  not  necessary,  in  conspiracy,  that  all  the  acts 
should  be  brought  home  to  each  person.  If  there  is  a  common 
purpose,  which  is  carried  out  individually,  that  is  sufficient. 

Whateley. — With  respect  to  the  11th  and  12th  counts,  he  sub- 
mitted there  was  no  evidence  at  all  to  go  to  the  jurv  as 
asainst  any  of  the  defendants.  Those  counts  should  have  been 
withdrawn  from  the  consideration  of  the  jury.  In  summing  up, 
the  learned  judge  said,  '*  The  first  class  of  counts  in  this  indict- 
ment to  which  your  attention  will  be  directed,  is,  whether  these 

{g)  Although  the  qnestioiis  ducosaed,  on  this  part  of  the  case,  did  not  result  in  the  lajing 
down  of  any  definite  proposition  of  law  by  the  court,  yet  they  are  not  without  their  importance 
in  ascertaining  the  proper  issues  to  bo  left  to  a  jury  and  the  evidence  to  support  them  in  the 
still  Tory  undefined  law  of  conspiracy.  The  discussion,  moreoveTi  bears  upon  the  points  raised 
at  Nisi  Prios  and  preYiooaly  reported.— [J.  E.  D.] 
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Rjso.        defendants  or  any  of  them,  combined  together  to  prevent  workmen 

^'  from  working  for  Messrs.  Perry,  by  mtimidation  to  other  work- 

and^othmI  B^en.     There  is  another  class  of  counts  very  much  to  the  same 

purpose ;  whether  there  is,  upon  the  evidence,  proof  to  your  satis- 

^Q^^-  faction,  that  they  combined  for  the  purpose  of  forcing  this  assent 
Conspiracy  to  ^^  Messrs.  Perry,  and  intended  to  bring  about  that  assent  by 
raise  wages,  intimidation  to  Messrs.  Perry.  The  counts  arc,  that  they  were 
molested  or  obstructed.  If  they  intended  to  create  alarm  in  the 
minds  of  Messrs.  Perry,  and  so  to  force  their  assent  to  an  altera- 
tion in  the  mode  of  carrying  on  their  buiuness,  they  would  clearly, 
in  my  opinion,  have  violated  the  law,  and  be  guilty  on  those 
counts.  There  is  also  another  set  of  counts,  whereby  they  are 
charged  to  have  conspired  together  for  the  purpose  of  inducing 
workmen  to  leave  the  employment  of  Messrs.  !Perry  contrary  to 
their  contracts.  The  charge  is  of  conspiring  to  induce  workmen 
to  leave  the  employ  of  Messrs.  Perry  oy  reason  of  their  being 
made  drunk,  and  by  contrivances  being  carried  off  into  conceal- 
ment ;  and  I  apprehend,  if  you  are  of  opinion  that  those  counts 
are  sustained  by  the  evidence,  it  will  be  your  duty  to  find  the 
defendants,  against  whom  that  is  made  out,  guilty ;  and  in  respect 
of  those  three  classes  of  the  counts,  I  do  not  believe  that  there  is 
any  doubt  in  point  of  law,  that  the  crime  would  have  been  com- 
mitted. But,  supposing  any  of  the  defendants  are  acquitted  of  all 
those  classes,  and  you  should  still  be  of  opinion  that  the  combi- 
nation was  for  the  purpose  of  obstructing  Messrs.  Perry  in 
carrying  on  their  business,  and  so  to  force  them  to  consent  to  this 
book  of  prices ;  and  in  pursuance  of  that  concert,  they  persuaded 
the  free  men,  and  gave  money  to  the  free  men,  to  leave  tne  emplov 
of  Messrs.  Perry,  the  purpose  being  to  obstruct  them  in  then: 
manufacture,  and  to  injure  them  in  their  business,  and  so  to  force 
their  consent,  I  am  of  opinion  that  that  also  would  be  a  violation 
in  point  of  law.  That  is  the  class  of  counts  in  respect  of  which 
the  learned  counsel  for  the  defendants  have  claimed  a  right  to 
dispute  the  proposition  in  point  of  law.*' 

Lord  Campbell,  C.  J. — The  ulterior  object  was  not  the 
inducing  the  men  to  leave  the  service. 

Whatehy. — No  doubt  the  object  was  to  compel  the  adoption  of 
a  book  of  prices,  but  that  was  not  an  unlawful  object  Another 
objection  to  the  summing  up  is,  that  the  learned  judge  said  he 
would  leave  four  classes  of  charges  to  the  jury,  but  ultimately  he 
left  only  three.  After  directing  the  jurv  in  the  manner  stated, 
Mr.  Justice  Erie  proceeded  thus:  "When  I  have  taken  your 
opinion  as  to  these  eight  defendants,  in  respect  of  the  three  first 
classes  of  counts,  in  case  all  or  any  of  them  should  be  acquitted 
of  those  three  classes  of  counts,  I  will  then  ask  you,  whether  any 
of  them  are  guilty  of  the  concert  to  the  extent  which  I  have  last 
described;"  and  in  conclusion  his  lordship  said,  "Now  with 
respect  to  those  three  classes  of  counts,  as  to  the  concert  to  force 
a  book  on  Messrs.  Perry,  I  say,  did  they  intend  to  induce  work- 
men who  were  under  contracts  to  leave  their  work  by  being 
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drank,  and  by  taking  them  away  ?    That  is  the  first  class.    Did       Rbo. 
they  intend  to  carry  oat  the  conspiracy  by  taking  away  the    ^y^j^^e 
workmen  contrary  to  law  ?    Secondly^  did  they  intend  to  make  and  othkbs. 

the  workmen  leave  by  intimidating  them?    Thirdly,  did  they        

intend  to  make  Messrs.  Perry  come  into  this  by  intimidating       ]^^ 
them?"    The  fourth  class  of  counts  described  by  the  learned  cotupuncyto 
ju<^  was  not  left  at  alL  r<dte  wages. 

£rl£,  J. — The  contingency  never  happened. 

Keating,  Q.  C.  (for  Duffield^  Woodworth  and  Gaunt),  also 
moved  for  a  new  trial  on  the  ground  of  misdirection. — It  was 
left  to  the  jury,  that  if  the  object  of  the  defendants  was  to 
obstruct  the  prosecutors,  it  was  unlawful  That  was  an  oUec- 
tionable  mode  of  leaving  the  case,  for  it  was  calculated  to  mislead 
the  jury;  for  it  is  not  every  obstruction  that  is  unlawful^  and  the 
distinction  ouffht  to  have  been  pointed  out  The  case  on  the  part 
of  the  defencmnts  was,  that  they  did  everything  they  lawniUy 
could  do  to  force  Messrs.  Perry  to  adopt  a  book  of  prices.  That 
was  their  only  case.  It  dbould  have  been  stated  by  the  learned 
judge  whether,  that  being  the  object,  it  was  within  the  section  of 
the  act  of  Parhament  6  Geo.  4,  c.  129. 

Parry  also  moved  for  a  new  trial  on  behalf  of  Peel,  Winters 
and  Ghreen,  1st,  on  the  ground  of  misdirection;  and  2ndly,  that 
the  verdict  was  against  evidence.  At  the  dose  of  the  case  for  the 
prosecution,  and  when  it  became  his  turn  to  address  the  jury,  he 
objected  that  there  was  no  evidence  against  his  clients.  Mr. 
Justice  Erie  said  that  he  thought  there  was  some  evidence  on 
the  9th  count. 

Eble,  J. — When  I  used  that  language,  I  was  expressing  the 
substantial  point  to  you,  but  the  9th  count  did  not  raise  the 

Srecise  question.  The  9th  was  a  general  count,  and  charged  the 
efendants  with  conspiring  by  molesting  the  prosecutors,  to  force 
them  to  make  an  alteration  in  tiie  mode  of  carrying  on  their 
business. 

Parry. — ^It  was  calculated  to  mislead  the  advocate,  if  afterwards 
that  distinction  was  not  left  to  the  jury. 

Erlb,  J. — I  was  under  the  opinion  at  the  trial,  and  am  now 
of  opinion,  that  under  tiiis  count  evidence  might  have  been  given 
of  attempts  to  force  men  under  contracts  to  leave.  In  expressing 
my  mina  to  you  that  there  was  evidence  on  the  general  count,  i 
could  not  say  .that  there  was  no  evidence  on  any  other  counts 
which  charged,  only  in  other  words,  the  very  same  offence.  ^ 

Pon^.— If  Mr.  Justice  Erie  was  wrong  in  saying  that  it  is  an 
indictable  offence  to  pay  men  who  are  under  contract,  with  a 
view  to  force  the  prosecutors  to  adopt  a  certain  scale  of  prices, 
and  it  is  now  held  not  to  be  a  criminal  offence,  the  misdirection 
cannot  be  got  rid  of  by  taking  the  ver<Uct  now  on  particular 
counts  only.  Another  objection  was,  that  the  jury  were  ^  not 
directed  that  the  general  object  being  to  obtain  a  book  of  prices, 
it  was  necessary  to  prove  that  that  object  was  accomplished  or 
sought  to  be  accomphshed  by  illegal  acts.    If  the  conspiracy  was 
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Bko.        not  in  the  first  instance  to  do  an  unlawful  act,  and  it  therefore 

^'  became  necessary  to  show  that  the  means  used  were  illegal,  that 

^D^n^L.  distinction   ought  to  have  been   stated  to  the  jury:    (Foster's 

'  Discourses,  III,  c  1,  s.  9.)     To  hold  that  every  injury  caused  to 

1851.        another  man  would  support  an  indictment,  would  be  contrary  to 

Cani^^io  *^®  combination  act.     Again,  the  rights  of  workmen  were  not 

roue  wa^es.    Stated  in  a  satisfactory  manner.     It  was  the  duty  of  the  judge  to 

f)oint  out  the  distinction  between  the  object  and  the  result.  It  is 
awful  to  combine  to  raise  wages.  That  combination  must 
produce  injury  to  some  others,  but  that  does  not  make  it  unlawful 
The  jury  should  also  have  been  told  that  the  overt  acts  of  some 
did  not  bind  others,  although  there  was  a  common  purpose  to 
effect  an  object  not  in  itself  unlawful.  The  placard  of  the  20th  of 
July,  1850,  was  not  evidence  againt  Winters. 

Parry i  2ndly,  proceeded  to  contend  that  the  verdict  was  against 
evidence,  and  that  there  was  no  evidence  against  Peel,  Winters, 
or  Green  on  the  first  six  counts,  or  on  the  11th,  12th,  or  18th 
counts,  and  that  on  the  rest  there  was  no  evidence  against 
Winters. 

Cut.  adv.  vult 

On  a  subsequent  day  (27th  November,  1851) — 
Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  court 
as  follows : — I  am  sorry  .that  my  brother  Coleridge  is  indisposed 
to-day,  and  will  not  be  able  to  attend  in  his  place,  but  I  hope  he 
will  be  here  to-morrow.  In  the  meantime,  I  have  to  state  that 
we  have  had  the  advantage  of  a  very  deliberate  consultation  with 
him  upon  the  case  of  Rep,  v.  Rowlands^  and  all  the  court  who 
heard  it,  take  the  same  view  of  the  case.  We  think  that 
upon  some  of  the  counts,  viz.,  the  16th,  17th,  and  19th,  an 
objection  may  be  made  that  they  are  too  vague.  Upon  that  we 
give  no  opinion  at  present,  but  we  think  that  upon  these  three 
counts  there  ought  to  be  a  rule  to  show  cause  why  the  judgment 
upon  them  should  not  be  arrested  unless  the  prosecutors  shall 
consent  to  enter  a  noUe  prosequi  as  to  these  counts,  which  probably 
the  prosecutors  will  be  advised  by  their  counsel  may  oe  done 
without  at  all  impeding  the  course  of  justice.  Then,  with 
resard  to  the  motion  for  a  new  trial,  upon  the  ground  of 
misdirection  and  want  of  evidence,  we  think  that  no  ground 
has  been  made  for  it  with  respect  to  any  of  l^e  defendants, 
except  Kowlands  and  Winters.  With  regard  to  them,  the 
learned  judge  (my  brother  Erie)  at  the  trial  thought  as 
we  think,  that  there  was  some  evidence,  but  he  intimates 
to  us  that  he  would  be  better  pleased  had  the  verdict  been 
in  their  favour,  and  he  rather  summed  up  in  their  favour,  and 
intimated  to  the  jury  that  their  case  was  distinguishable  irom  the 
case  of  the  other  defendants.  With  regard  to  those  two»  we 
should  be  inclined  to  think  that  a  rule  to  show  cause  should  be 
granted,  and,  of  course,  if  that,  is  granted,  it  would  give  all  the 
other  defendants  the  benefit  of  a  new  trial,  if  the  rule  should  be 
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made  absolute;  but  we  throw  out  for  the  consideration  of  the 

Srosectttorsy  as  the  evidence  against  those  two  was  slighter  consi- 
erably  than  against  the  others,  and  as  the  learned  judge  at  the 
trial  rather  intimated  that  he  thought  thej  ought  to  be  acquitted^ 

that  the  expedient  course  might  be  to  enter  a  nolle  prosequi  as  to        

them^  allowing  the  verdict  to  stand  as  against  the  other  defendants,  canspinuy  to 
If  that  course  be  adopted,  then  the  ends  of  public  Justice  will  romwagtt, 
probably  be  satisfied  according  to  the  rules  of  law.  Ij  therefore^ 
throw  out  for  the  consideration  of  mj  brother  Allen,  whether  he 
will  agree  to  a  nolle  prosequi  being  entered  as  to  all  the  defendants 
upon  the  16th,  17th,  and  19th  counts,  and  whether  he  will  agree 
to  a  nolle  prosequi  being  entered  upon  idl  the  counts  as  to  Rowlands 
and  Winters. 

Alleuy  Serjt,  on  the  part  of  the  Crown,  assented  to  the  propo- 
sition to  enter  a  nolle  prosequi  as  to  the  three  counts,  but  said  there 
was  authority  to  support  them.  (A) 

Lord  Campbell,  C.  J. — We  give  no  opinion  that  the  counts 
may  not  be  supported,  and,  if  necessary,  their  sufficiency  niay  be 
argued. 

AUeUj  Serjt,  preferred  to  enter  a  njoUe  prosequi  as  to  those  three 
counts,  and  also  with  respect  to  the  defendants  Rowlands  and 
Winters,  on  all  the  counts. 

Lord  Campbell,  C.  J. —  That  being  so,  we  are  of  opinion 
that  there  ought  to  be  no  rule  to  show  cause  either  to  arrest  the 
judgment  or  for  a  new  trial  We  are  of  opinion  that  the  other 
counts  are  sufiicient,  and  are  fully  supported.  The  principal 
ground  of  objection  was  that  they  do  not  set  out  the  means  of 
obstruction,  the  nature  of  the  molestation,  or  what  the  threats 
were.  We  conceive  that  that  is  quite  unnecessary.  Those  counts 
are  framed  under  the  act  of  Parliament,  using  the  words  of  the 
Legislature  with  a  view  to  show  that  the  enactment  of  the  Legis- 
lature had  been  violated.  Those  words  have  a  le^slative  meaning 
stamped  upon  them,  and  they  are  evidently  used  in  that  sense  by 
the  Legislature.  A  distinction  may  be  made  between  an  indict- 
ment for  the  offence,  or  a  conviction  for  the  offence,  and  merely 
the  means  by  which  the  purpose  was  carried  out.  Here  the 
offence  consists  in  a  conspiracy  (which  is  a  common  law  offence) 
to  violate  an  act  of  Parliament.  We  consider  it  quite  enough  to 
use  the  words  which  the  L^islature  has  employed.  With  r^ard 
to  the  allied  misdirection,  we  are  of  opinion  that  there  was  no 
misdirection  in  point  of  law.  My  brother  Erie  gave  his  full  sanc- 
tion to  the  law  as  laid  down  by  the  counsel  for  the  defendants,  and 
intimated  himself  that  it  was  the  clear  right  of  English  workmen 
to  make  the  best  they  could  of  their  own  labour,  and  to  reftise  to 
work  unless  upon  terms  that  they  thought  were  satisfactory ;  that 
each  miffht  do  that,  and  that  the  whole  might  do  it.  With  r^ard 
to  the  oUier  defendants,  setting  aside  Winters  and  Kowlands,  there 
seems  to  me  to  be  no  ground  whatever  for  saying  that  there  was 

(A)  The  three  coants  in  queetioQ  were  firmmed  upon  the  case  of  Rex  ▼.  Byherdyhe,  1  U.  & 
Bob.  179.— [J.  E.  D.] 
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Bbo.        not  ample  evidence  against  them  upon  all  the  counts  of  the  indict- 

-^  *-         ment,  or  that  the  charges  against  them  were  not  fairly  and  fully 

AMD  oTHBBs.  subuutted  to  the  jury.     We  are^  therefore5  of  opinion  that  no 

rule  should  be  granted.     I  will  add,  that  after  the  most  careftil 

^^'       and  elaborate  consideration   of  the   cases,   I   am  satisfied  that 

Contpkucy  to  ^^  '^^  Turner  (13  East,  228)  is  not  law.     That  was  an  indictment 

nsm  wages,    for  a  conspiracy  to  go  into  a  preserve  in  the   night   time,  and 

armed  with  offensive  weapons,  m  search  of  game,  which  in  itself 

is  an  indictable  offence,  and  an  agreement  to  commit  an  indictable 

offence  undoubtedly  amounts  to  a  conspiracy. 

The  rules  in  arrest  of  judgment  and  for  a  new  trial  were 
refused,  a  nolk  prosequi  being  entered  as  to  the  16tli,  17th,  and 
19th  counts,  and  generally  as  to  Rowlands  and  Winters. 

Mr.  Justice  ^tatteson  then  proceeded  to  pronounce  the  sen- 
tence of  the  court  on  the  defendants  (t) : — ^William  Peel,  Frederick 
Green,  Charles  Pratt,  George  DufEeld,  Thomas  Woodworth,  and 
James  Gaunt,  you  have  been  indicted  at  the  assizes  at  Stafford,  or 
rather  tried  at  the  assizes  at  Stafford,  on  an  indictment  that 
contains  a  great  variety  of  charges  of  conspiracy.  The  indictment 
contains  as  many  as  twenty  different  charges,  and  the  jury  have 
found  you  guilty  on  all  those  twenty  chaises — all  you  six ;  and, 
indeed,  they  found  two  others  guilty ;  but  those  who  conduct  the 
prosecution  on  the  part  of  the  Urown  have  entered  what  is  called 
a  nolle  prosequi^  that  is  to  say,  that  the  other  two  defendants 
should  be  acquitted  altc^ether,  and  be  not  further  prosecuted; 
and  with  respect  to  three  of  the  charges  contained,  out  of  those 
twenty,  they  have  also  retired  from  them*  You  are  no  longer  to 
receive  any  judgment  of  this  court  in  respect  of  the  three  cbaiges 
contained  in  the  16th,  17th,  and  19th  counts  of  this  indictment; 
but  you  are  to  receive  the  judgment  of  the  court  on  the  other 
seventeen  charires.  Now  the  law,  on  the  subject  of  masters  and 
workmen,  had^undeigone  a  yanUj  of  changes  in  the  coune  of 
the  last  fiftv  years,  and,  at  last,  an  act  of  Parliament  was  passed 
in  the  sixth  year  of  the  reign  of  his  Majesty  King  George  the 
Fourth,  by  which  it  was  enacted,  as  has  been  stated  by  one  or 
two  of  the  learned  counsel  who  have  addressed  the  court  on  this 
occasion — ^by  which  the  object  of  the  Legislature  manifestlv  was, 
that  all  masters  and  all  workmen  should  be  left  entirely  me  to 
act  as  they  themselves  chose  with  respect  to  the  conduct  of  their 
business.  The  masters  should  be  at  liberty  to  conduct  their 
business  in  what  manner  they  pleased,  and  to  give  what  wages 
they  thought  right;  that  the  masters  should  be  at  liberty  to 
conduct  their  different  establishments  as  they  thought  right ;  that 
a  number  of  masters  might  agree  among  themselves  in  what 
manner  they  would  conduct  theu:  business  respectively,  and  what 
wages  they  would  pay.  In  like  manner,  the  Legislature  intended 
to  allow  that  the  workmen  should  meet  together,  and  agree  and 

(t)  This  part  of  the  ease  ia  given  at  length  on  account  of  the  yaluable  cxpaeition  of  the 
statute  6  Geo.  4,  c.  129,  by  Mr.  Justice  Patteson.—f  J.  E.  D.] 
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consider,  and  come  to  a  poeitive  agreement  among  themBelves,        Beg. 
on  what  wages  they  would  work   ior,  what  terms    they  would  ^- 

require  for  their  work ;  and  they  were  not  to  be  restricted  from  ArocmiMl 
so  doing  merely  because  many  of  the  workmen  were  in  the  — - 
employment  of  one  person,  and,  perhaps,  others  in  the  employment  ^^^^' 
of  others.  The  Legislature  having  left  both  parties,  therefore,  coMpiracy  to 
intentionally  quite  free  to  make  what  aCTeement  amon^  themselves  rmte  waget, 
they  thought  fit,  foreseeing,  neverthekss,  that  it  might  be  that 
much  violence  might  be  used,  or  much  intimidation  might  be  used, 
in  order  to  carry  into  effect  such  agreement  as  the  parties 
among  themselves  might  make,  enacted  positively  that  no  such 
violence,  and  no  intimidation,  and  no  molesting,  and  no  obstructing 
should  take  place.  And  by  that  section  of  the  act  of  Parliament 
to  which  the  attention  of  the  court  has  been  directed,  it 
is  provided,  that  if  any  person  shall,  by  violence  to  the  person 
or  property,  or  by  threats  or  intimidation,  or  by  molesting,  or 
in  any  way  obstructing  another,  force,  or  endeavour  to  force,  any 
journeyman,  manufacturer,  workman,  or  other  person  hired  or 
employed  in  anv  manufacture,  trade,  or  business,  to  depart  from 
his  hiring,  employment,  or  work,  or  to  return  his  work  before 
the  same  shall  be  finished ;  or  to  prevent,  or  endeavour  to  prevent, 
any  journeyman,  manufiicturer,  workman,  or  other  person,  not 
bemg  hired  or  employed,  from  hiring  himself,  or  from  accepting 
work  or  employment  frt>m  any  person  or  persons,  therefore,  by 
either  of  these  means,  to  persuade  and  endeavour  to  force  any 
person  to  leave  his  employment,  or  to  prevent  any  person  from 
entering  into  employment  which  he  would  otherwise  have  been 
willing  to  enter  into,  or  by  violence  or  intimidation  or  molesting, 
to  force,  or  endeavour  to  force,  any  manufacturer  or  person 
carrying  on  trade  or  business,  to  make  any  alteration  in  his  mode 
of  regulating,  managing,  conducting,  or  carrying  on  such 
manufacture,  every  person  so  offending  or  aidii^  or  abetting 
or  assisting  therein,  shall  be  imprisoned  for  any  time  not 
exceeding  three  calendar  months.  That  is  the  offence  created 
by  the  act  of  Parliament  Most  of  the  charges  in  this  indictment 
have  reference  to  this  act  of  Parliament,  because  they  are  charges 
that  you  have  combined  and  conspired  together  to  do  these  very 
things  that  are  prohibited  by  act  of  Parliament,  that  is  to  say,  by 
threats,  by  intimidation,  by  molesting,  by  obstructing,  to  force 
workmen  who  were  in  the  employment  of  Messrs.  Perry,  to  leave 
their  work ;  to  force  other  persons  who  would  have  been  willing 
to  have  been  employed  by  the  Messrs.  Perry,  not  to  enter  into 
their  employment,  and  to  force  the  Messrs.  Perry  to  change  and 
alter,  ana  make  idterations  in  the  mode  of  regulating  and  con- 
ducting and  managing  their  business.  Most  of  the  counts  of  the 
indictment  are  framed  on  this  act  of  Parliament,  that  is,  a 
conspiracy  to  break  this  act  of  Parliament.  Now  the  offence  does 
not  conrist  in  combinations  and  agreement  amongst  the  men  to 
raise  their  wages ;  it  consists  in  using  these  means  that  are  stated 
in  the  act  of  Parliament  to  be  illegal,  namely,  violence,  threats, 
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and  intimidations^  and  molesting  and  obstructing,  in  order  to 
produce  those  effects  which  are  mentioned  in  the  act  of  Parliament, 
in  this  case  there  is  no  charge  in  the  indictment  of  any  violence 
to  the  person  or  to  the  property  of  any  person.       There  is 
no  such  charge  in  the  indictment,  nor  was  tnere  any  evidence 
of  it.     The  charges  consist  of  threats,  intimidation,  obstructing, 
and  molesting,  in  a  great  variety  of  ways.    Now  some  of  you^ 
Peel  and  Green,  are  not  persons  employed  at  Wolverhampton  at 
all;    the  other  four  are.      You,  William  Peel   and   Frederick 
Green,  appear  to  be  members,  one  of  you  the  secretary,  and  the 
other  a  delegate,  from  an  association  which  is  said  to  have  been 
formed  in  London,  and  to  have  existed  for  a  great  many  years, 
the  object  of  which,  as  far  as  we  can  gather  it,  appears  to  be 
to  assist  workmen  in  combining  together,   or  in  any  steps  they 
may  take  to  protect  what  they  may  consider  to  be  their  rights, 
as  against  their  masters.     How  far  that  is  a  legal  association,  or 
as  to  the  merits  of  that  association,  I  do  not  apprehend  the  court 
is  here  called  on  to  enter  into,  or  to  give  any  opinion  upon  it, 
with  regard  to  its  illegality,  or  with  re^rd  to  the  mode  in  which 
it  is  conducted.     It  is  said  there  never  has  been  any  complaint 
made  ag^st   them.       It  may  be  so.    I  cannot  teU.    But  this 
is  plain ;  it  must  be  an  association,  which,  if  they  have,  as  they 
say,  very  large  funds  at  their  command,  must  be  one,  certainly, 
of  a  very  dangerous  character,  and  may  be  used  for  very  bad  and 
very  oppressive  purposes.     I  do  not  say  it  has  been,  but  certainly 
it  is  one  that  may  be  so  used,  and  there  is  nothing  to  be  said  in 
favour  of  persons  who  belong  to  an  association  of  that  kind,  and 
who,  of  their  own  accord,  no  doubt,  so  down  to  different  parts  of 
the  country,  to  assist  workmen  who  have,  or  think  they  have,  any 

grievance  whatever  as  against  their  masters,  and  endeavour  to  r^u- 
te  their  wages.  They  are  volunteers  in  that  respect,  and  it  is  far 
better,  it  seems  to  me,  for  the  workmen  to  be  left  to  act  as  thev 
themselves  think  proper,  instead  of  having  so  powerful  a  body,  as  it 
seems  this  association  must  be,  with  the  money  which  thev  are  said 
to  have  at  their  command.  However,  be  that  as  it  may,  the  offence 
consists,  as  I  have  already  stated,  in  endeavouring  to  do  these 
different  acts  by  the  unlawful  means  stated  in  this  indictment. 
Now,  whether  those  means  were  used  or  not,  whether  there  was 
originally  a  conspiracy  to  use  those  means  or  not,  was  a  question 
which,  by  the  law  of  this  land,  was  entrusted  entirely  to  Ihe  jury 
who  tried  the  case.  The  jury,  in  this  case,  have  come  to  a  con* 
elusion  that  all  of  you  were  guilty  of  a  conspiracy  to  use  those 
unlawful  means  in  the  various  ways  charged  in  the  indictment,  and 
it  is  impossible  for  the  court  not  to  see  that,  upon  the  evidence 
that  has  been  detailed  and  read  to  the  court  on  a  former  day,  the 
jury  had  materials  from  which  they  mi^ht  come  to  that  condusion. 
It  was  their  province  to  determine  if  tiie  charges  were  established 
or  not  affainst  you ;  they  have  been  fully  satisfied  that  they  were 
all  established,  and  the  court  sees  no  reason  to  doubt  the  propriety 
of  their  verdict.    You  have  made  affidavits,  in  which  you  state 
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that  no  intimidation  was  used,  that  no  threats  were  used,  that  you  Rbg. 
never  intended  to  use  anything  of  the  kind,  but  to  proceed  always  »^,^^ 
according  to  the  strict  letter  of  the  law.     Now  it  may  be,  thiat  ^vd  othsb& 

when  persons  enter  into  an  agreement  for  a  conspiracy  of  this  sort,        

some  of  them  may  intend  not  to  break  the  law ;  ouiers  may  be,        ^^^' 

perhaps,  in  some  degree  of  ignorance  of  what  the  law  precisely  compwaeg  lo 

IS,  may  intend  to  keep  just  within  the  limits  of  the  law.      If   rake  hx^m. 

anything  can  be  conceived  more  dangerous  than  another,  it  is,  that 

persons,  having  the  law  before  them^  should  agree  together  to  do 

certain  acts  so  as  just  to  avoid  stepping  over  the  limits  of  the  law, 

because  when  those  acts  are  carried  into  effect  by  those  who 

agreed  and  conspired  together  to  do  the  thing,  the  great  probability 

in  all  cases  is,  that  some  of  the  agents  at  all  events,  if  not  all,  will 

step  over  those  limits,  that  they  will  do  that  which  the  law  has 

prohibited  to  be  done,  and,  when  it  is  proved  they  have  done  that, 

juries  universally  come  to  the  conclusion  that  it  was  intended  they 

should  do  so  from  the  beginning.     I  speak,  therefore,  of  the  great 

danger,  even  for  persons  who  might  really  not  intend  to  brei£  the 

law,  entering  into  any  such  agreement  as  this.     Here  the  jury  are 

fully  satisfied  that  the  limits  of  the  law  have  been  overstepped ; 

that  these  different  things,  stated  in  this  act  of  Parliament,  have 

actually  been  done,  and  were  satisfied,  also,  from  the  whole  of  the 

evidence,  that  they  were  intended  to  be  done.     We  see  no  reason 

to  doubt  that     It  has  not  been  put  as  a  verdict  against  evidence, 

nor  can  it  be  said  to  be  so,  for  there  was  a  great  deal  of  evidence 

to  that  effect.     One  of  the  defendants  in  this  case,  Charles  Pratt, 

does  not  appear  to  have  taken  so  much  part  in  this  matter  as  the 

others,  because  the  other  defendants,  George  Duffield,  Thomas 

Woodworth,  and  John  Gaunt,  on  the  evidence,  have  certainly 

taken  a  very  much  more  active  part  in  carrying  this  conspiracy 

into  effect  than  Pratt;   and  you,  William   Peel  and  Frederick 

GreeU;  being  the  persons  who  came  down  from  London  with 

authority,  as  it  were  in  this  case,  certainly  must  be  considered  to 

have  been  found  by  the  jury  to  have  been  deeply  concerned  in  this 

conspiracy.     It  is  said  neither  threats  nor  intimidations  were  used. 

Your  affidavits  go  to  that  effect.     If  they  went  to  contradict  the 

verdict  and  find  fault  with  the  verdict^  that  is  not  now  before  the 

court.    But  it  does  not  appear,  certainly,  by  the  evidence  that  any 

words  of  express  threat  were  used  by  any  one  of  the  persons  I 

think  that  are  implicated  in  this  case,  nor  any  words  of  express 

intimidation.     But  no   man  can  fail  to   see  that  there  may  be 

threats,  and  there  may  be  intimidation,  and  there  may  be  molesting, 

and  there  may  be  obstructing,  which  the  jury  are  quite  satisfied 

have  taken  place,  from  all  the  evidence  in  the  case,  without  there 

being  any  express  words  used  by  which  a  man  should  show  any 

violent  threats  towards  another,  or  any  express  intimidation.  There 

are  these  facts,  however  disclosed  in  the  early  part  of  the  evidence, 

that  you  Frederick  Green,  I  think,  being  a  delegate  from  London, 

on  complaint  being  made  in  respect  of  some  person  who  had  been 

discharged  from  the  employment  of  Mr.  Perry,  you  wanting  to 
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Bbo.       know  if  It  was  because  he  was  a  member  of  some  association,  were 

R0WIAVO8    ^^^  ^^  ^*®  discharged  because  his  employers  had  no  occasion  for 

▲21D  cyrmns.  ^  services,  and  you  said  ''If  he  was  discharged  because  he  was 

a  member  of  an  association,  we  have  twenty  thousand  pounds  at 

^ff^'  our  command,  we  will  stop  the  supplies,  and  you  shall  not  haye  a 
Coiupiracy  io  single  hand  to  do  your  work."  How  far  it  can  be  doubted  that 
raite  vagm,  that  might  intimidate  even  a  man  of  strong  nerve,  who  had  a  ^reat 
deal  of  work  which  he  wanted  to  be  done,  and  who  knew  and  was 
told  of  the  great  power  this  association  had,  it  was  for  the  jury  to 
determine;  and  1  cannot  say  there  may  not  have  been  great 
intimidation  operating  on  the  mind  of  Mr.  Perry,  from  the  language 
then  used,  although  there  was  no  express  statement  to  that  efFect. 
And  so  a^n,  with  respect  to  that  placard  which  was  afterwards 
issued,  signed  by  William  PeeL  Without  going  into  all  the 
language  of  that  placard,  no  person  can  possibly  read  that  without 
seemg  that  it  contains  very  violent  and  inflammatory  language  ; 
abusing  very  much  the  conduct  of  the  masters,  finding  great  fault 
with  them,  and  as  being  persons  who  ought  to  be  resisted  and 
coerced  in  every  way,  and  crying  up  the  conduct  of  the  workmen, 
and  of  the  persons  to  whom  it  was  addressed,  as  being  temperate 
in  every  respect  I  say  that  there  cannot  be  any  doubt  that  there 
was  evidence  from  which  the  jury  might  fairly  draw  the  conclusion 
that  the  intention  was  to  molest,  intimidate,  and  obstruct  There- 
fore there  is  nothing  to  prevent  the  court  from  passing  what 
appears  to  be  a  proper  sentence  on  such  an  indictment  as  this, 
either  in  respect  of  any  doubt  as  to  the  propriety  of  the  verdict, 
or  as  coming  within  the  meaning  of  this  act  of  Parliament  The 
charge  is  not  directly  under  this  act,  because  the  act  makes  it  an 
ofience,  and  makes  it  an  offence  punishable  by  summary  proceed- 
ings before  a  magistrate,  and  the  charge  in  the  indictment,  as  far 
as  the  offence  is  concerned,  when  proceeded  for  before  a  mwistrate 
against  persons  who  have  committed  that  offence,  is  confined  to 
three  calendar  months' imprisonment ;  but  this  is  a  charge  of  a 
conspiracy  to  do  those  acts,  and  that  is  an  offence  which  is  a  mis- 
demeanor, and  which  is  punishable  by  our  law  with  fine  and 
imprisonment  at  the  discretion  of  the  court  The  court  is  not 
confined  to  the  time  mentioned  in  the  act  of  Parliament,  of  three 
calendar  months,  but  is  at  liberty  and  is  to  look  into  all  the 
circumstances  of  the  case,  and  see  what  in  their  opinion  and  their 
judgment  is  the  right  punishment  to  be  inflicted  on  parties  who 
have  so  conspired.  I  mention  that,  lest  it  should  be  supposed,  in 
the  sentence  I  am  about  to  pass,  that  the  act  of  Parliament  in  any 
way  restricted  our  power,  ^ow,  then,  taking  the  whole  of  these 
circumstances  into  consideration,  and  being  very  willing  to  listen 
to  the  affidavits  that  have  been  made  stating  that  there  was  no 
wrong  intention  on  the  part  of  those  who  have  made  those 
affidavits  (although  it  is  dimcult  to  reconcile  such  an  assertion  with 
the  evidence  that  has  been  produced),  the  court  are  not  disposed  to 
visit  this  case  with  more  severity  than  it  properly  requires,  in  order 
that  it  may  be  a  warning  to  others  as  we  hope  it  wiu  be  received. 
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and  particularly  to  the  members  of  this  association,  that  they        Bbo. 
should  take  care  that  they  do  not  overstep  the  limits  of  the  law  in    ^^^• 
any  respect.    I  would,  moreover,  say,  that  they  should  take  care  ^^  cm'L. 

to  keep  very  much  within  the  limits,  because  if  they  do  not  they        

may  depend  upon  it  that  those,  with  whom  they  are  concerned,        ^^^^' 
will,  over  and  over  agdn,  overstep  those  limits,  and  cause  them  to  Cimtmraesf  to 
be  suspected,  at  least,  of  having  authorized  that  overstepping  and    ram  wa^, 
intending  it  from  the  beginnii^.     The  sentence,  therefore,  of  the 
court  for  this  offence  on  ea<£  and  every  of  the  counts  of  this 
indictment,  with  the  exception  of  the  16th,  17th,  and  19th,  on 
you  WiUiam  Peel,  Frederick  Green,  George  Duffield,  Thomas 
Woodworth,  and  John  Gaunt,  is,  that  you  be  imprisoned  in  Her 
Majesty's  Gaol  of  Stafford  for  the  period  of  three  calendar  months ; 
and  that  you,  Charles  Pratt,  be  imprisoned  in  the  same  gaol  for  the 

Seriod  of  one  calendar  month.  Tnere  are  seventeen  charges,  but 
o  not  understand  me  to  say  that  you  are  to  be  imprisoned  the 
same  three  months  upon  each  of  the  charges  contained  in  this 
indictment. 

The  defendants,  Duffield,  Woodworth,  and  Gnunt  were  then 
sentenced  to  pay  a  fine  of  one  shilling  on  the  counts  on  which 
they  were  convicted  on  the  first  indictment,  except  the  17th,  on 
which  a  nolk  prosequi  was  entered. 

Lord  Campbell,  C.  J.,  subsequently  said,  '^I  must  again 
deplore  the  multiplication  of  these  counts  in  such  an  indictment, 
although  there  may  be  some  apology  for  it  in  such  a  case  as  this, 
but  I  deplore  it  on  account  of  the  facility  which  they  afford  for 
such  objections  as  have  been  raised." 

The  osM  of  The  Queen  t.  SeUiby  and  oiftmv ,  removed  by  oaHorairii  aod  tried  before  Lord 
Cranworth,  tben  Mr.  Baron  Bolfe,  at  the  Sooth  Lancaahire  Sprlof;  Aaaizea,  1847,  referred  to  in 
the  above  case  in  (one,  bnt  not  hitherto  reported,  i«  of  considenble  importance  in  the  qneetion 
of  how  far  workmen  have  a  right  to  combine  to  produce  an  alteration  in  the  rate  of  wages. 
A  copy  of  the  short  hand  writer's  notes,  supplied  by  the  kindneaa  of  one  of  the  learned  ooonsel, 
enables  the  reporter  to  famish  a  note  of  that  case  with  the  obserrationa  of  the  veiy  learned 
jndf^  in  summing  up  the  evidence  to  the  jury. 

The  indictment  was  for  conspiracy,  and  contained  mghteen  counts.  The  first  count  alleged 
that  the  defendanta  Henry  Selsby  and  others  (twenty*five  m  number),  together  with  divers  evil- 
dispoeed  persons,  to  the  jurors  miknown,  mtending  by  indirect  means  and  practices  to  impoverish 
one  John  Jones  and  one  Arthur  Potts  (the  said  John  Jonee  and  Arthur  Potts  bang  then  and 
there  partners  together),  in  their  trade  aod  business  (to  wit  in  the  trade,  mystery,  businessi 
and  occupation  of  inmfbunders  and  engineers,  and  carrying  on  business  together  there,  to  wit, 
at  a  foundry  called  the  Viaduct  Foundry  in  the  said  township  and  county),  and  to  reduce  to 
beggary  and  want  the  said  John  Jones  and  Arthur  Potts,  and  to  prevent,  hinder,  and  deprive 
the  said  John  Jones  and  Arthur  Potts  fiom  using,  exercising,  and  oanying  on  their  said  trade, 
mystery,  business,  and  occupation,  which  they  then  and  there  so  used,  exercised,  and  carried  on 
as  aforesaid,  on  the  first  day  of  July,  A.  d.  1846,  and  on  divers  other  days  and  times,  next 
thereafter  ibllowing,  at  the  townships  aforesaid,  in  the  county  aforesaid,  unjustly,  wrongfully, 
fraudulently,  maliciously,  and  unlaw&lly  did  conspire,  combine,  confederate  and  agree  together 
by  divers  indirect  means  and  practices,  to  impoverish  the  said  John  Jones  and  Arthur  Potts, 
aod  to  deprive,  prevent,  and  hinder  them,  the  said  John  Jones  and  Arthur  Potts  from  following, 
nnng,  exercifling  and  carrying  on  their  said  trade  and  business,  to  wit,  their  trade  and  business 
ss  such  inmfounders  and  engineers  as  aforesaid." 

Other  counts  charged  the  defendants  with  conspiring  to  prevent  Jones  and  Potts  from  taking 
into  their  service  and  employment  certain  journeymen  and  apprentices,  and  there  were  two 
counts  founded  on  the  6  Gea  4,  c  129,  allegmg  that  the  defendants  with  other  evil-disposed 
persons,  on  the  day  and  year  first  mentioned,  unlawfully  did  conspire,  confederate,  and  agree 
together  in  divers  ways  to  obstruct  and  prevent  the  workmen  and  apprentices  of  the  said  John 
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Hbo.  Jcnm  and  Arthur  Potts  from  oontinniiig  in  their  emplojment    Tbo  fourteenth  oonni  all^gad 

9.  that  the  defendants  with  others,  malicioasly  intending  and  devising  to  injure,  oppress,  and 

RowiiANDS     impoterish  divers  to  wit,  twenty  wcnrkmen,  joumejmen,  and  apprentices,  then  and  there  employed 

AND  OTHBB&   "'^  retained  by  the  said  John  Jones  and  Arthur  Potts,  in  the  way  of  tiieir  trade  and  linainnss, 

to  wit,  in  their  trade  and  business,  as  such  iron  founders  and  engineers  as  aforesaid,  anlawfnUy 

1851.         ^^  oonspire,  combine,  confederate,  and  agree  together,  by  divers,  indirect,  unjust,  oppressive, 

and  illegal  means  and  practices,  to  cause  to  be  removed,  discharged,  and  disnoissed  firom  the 

Ccnmiraev  to  w^<^  retainer,  and  employ  of  the  said  John  Jones  and  Arthur  Potts,  as  such  masters  and 
msss  wages,  employers  as  last  afbresud,  the  said  last  mentioned  workmen,  joumejrmen,  and  apprentices,  and 
to  prevent  and  hinder  the  said  last-mentioned  workmen,  journeymen,  and  apprentices,  when  so 
removed,  discharged,  and  dismissed  from  their  said  last-mentioiied  service,  retainer,  and  employ- 
ment from  obtaining,  securing,  entering  into,  and  continuing  in  any  service,  retainer,  or  employ- 
ment of  any  person  whatsoever.  In  some  counts  the  intent  was  allc^ged  to  he  to  impoverish 
the  workmen,  and  in  others  the  employers. 

From  the  evideooe  adduced,  it  app^ued  that  all  the  defendants  with  the  exception  of  Selsby, 
had  been  in  the  employment  of  the  prosecutorB,  and  in  August  1846,  a  disagreement  arose 
between  the  masters  and  the  men,  the  latter  according  to  the  statement  of  the  proseenton 
attempting  to  dictate  to  them  what  men  should  be  employed,  and  the  number  and  age  of  their 
apprentices,  and  also  insisting  that  no  journeymen  should  be  employed  but  those  wiw  were 
members  of  a  certain  Trades  Union.  The  masters  refusing  to  comply,  the  defendants  left  their 
employment,  and  pursued  such  a  system  of  annoyance  to  the  workmen  ^ho  remained  as  to 
oblige  them  to  leave,  and  forced  others  who  came  to  be  hired  to  leave  the  premises.  Handbills 
were  circulated  of  a  nmilar  import  to  those  adduced  on  the  Stafiiord  trials,  and  signed  by  the 
defendant  Selsby  on  the  part  of  the  Executive  Council.  One  of  these  bills  announced  that  a 
"  steady  picket"  was  placed  on  the  proeecutor's  shop.  From  the  evidence,  it  appeared  that  this 
"  picket"  was  a  body  of  persons  patrolling  op  and  down  the  road  adjoining  the  prosecutor's 
premises,  and  watching  and  interfering  with  workmen  and  others  in  the  manner  above  stated. 
Documents  were  found  upon  some  of  the  defendants  tending  to  show  a  common  design  among 
the  members  of  the  Trades  Union. 

Rolfe,  B,  in  summing  op  the  case  to  the  jury,  after  stating  that  it  was  one  of  extreme 
difficulty,  and  that  although  the  indictment  should  state  the  chwge  in  such  a  way  that  anybody 
having  heard  it  read  might  be  able  to  say,  conscientiously,  guilty  or  not  guilty,  implying  of 
course  that  he  understood  what  was  read  to  him,  it  would  be  quite  trifling  to  pretend  that  the 
defendants  could  have  had  the  smallest  notion  of  the  details  of  the  diarge  against  them, 
proceeded  to  expUun  the  offence  charged  and  the  law  of  conspiracy  in  general.    The  learned 
judge  said  *'This  is  a  charge  of  conspiracy  to  prevent  Messrs.  Jones  and  Potts  fimn  carryii^  on 
their  business  as  they  would  have  done  from  having  business  to  attend  to,  and  so  prevent  them 
from  making  profits,  and  then  there  are,  as  overt  acts,  the  forming  the  picket,  and  setting  it  to 
watch,  the  alleged  violent  acts  of  that  picket,  and  some  consparsoies  to  prevent  the  workmen 
from  following  their  employment  ~the  one  is  a  conspiracy  against  the  employers,  and  the  other 
a  conspiracy  against  thoee  parties  who  were  anxious  to  be  employed.    In  ccmsidering  tiie  case, 
therefore,  it  will  be  necessary  that  I  should  first  shortiy  state  what  is  the  law  npoo  the  subject. 
The  law  certainly  now  on  this  subject,  depends,  I  bcdieve,  entirely  (that  is,  the  law  abont 
the    rights    of  workmen),    npon  the   last   statute    (6  Geo.  4,  c.  129),  which  has  been 
referred  to;  before  that  statute  it  always  having  been  considered,  whether  rightiy  or  not,  I  will 
not  now  say,  that  masters  might  meet  to  say  that  ihey  would  not  give  more  than  a  certain  rate 
of  wages.    When  I  had  first  the  honour  of  becoming  a  member  of  the  profession,  that  was 
understood  to  be  the  law,  that  though  the  masters  might  meet  to  fix  the  rate  of  wages,  the 
workmen  might  not    The  masters  might  agree  not  to  give  more  than  a  certain  sum  per  day. 
There  was  a  meeting  of  coachmakers  in  London,  and  at  a  variety  of  other  plaoes,  at  which 
that  was  done;  but  for  the  workmen  to  meet  and  say,  we  will  not  work  unless  they  will  give  os 
5«.  a  day,  or  whatever  sum  they  might  demand,  that  was  always  held  to  be  ill^;a],  and  it 
struck  everybody's  mind  as  being  an  unjust  sort  of  distinction.     If  there  is  to  be  any  distino- 
tion  perhaps  it  ought  to  be  rather  the  other  way,  and  being  felt  to  be  an  injustice,  the  law  was 
altered  about  twenty  years  ago.    It  was  then  modified,  and  now  depends  npon  an  act  6  Geo.  4, 
which  repeals  all  former  enactments,  and  provides  that  all  enactments  then  in  force  with  respect 
to  combinations  of  workmen  shall  be  repealed,  and  that  aU  combinations  of  workmen  for  fixing 
the  amount  of  wages,  or  increasing  or  altering  the  hours  of  labour  of  the  workmen,  or  to 
r^nlate  the  mode  of  carrying  on  any  manufacture  or  intercourse,  shall  be  regulated  solely  by 
this  act,  and  then  it  proceeds  to  enact  (in  the  policy  and  propriety  of  which  1  fully  concur), 
that  after  the  passing  of  that  act,  if  any  person  shall  by  violence  to  person  or  property,  or  by 
threats  or  Intimidation,  or  by  molesting,  or  in  any  way  obstructing,  either  force,  or  endeavour 
to  foFoej  any  person  employed,  or  employer,  to  do  anything  by  intimidation,  he  shall  be  liable  to 
punishment    Perhaps  the  enactment  does  not  go  on  to  punish  him  sufficiently;  but  that  is  the 
fiiult  of  the  legislature,  and  such  is  the  law.    Nothing  is  to  be  taken  to  render  any  meeting 
illegal  where  the  object  is  not  to  work  for  less  than  a  certain  snm,  so  that  the  law  now  stands 
on  an  intelligent  and  rational  footing.    Those  who  are  to  employ  labour  may  meet  and  say 
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*  we  will  not  give  more  than  soch  and  snob  a  rate,  or  we  will  stipolate  for  saoh  and  sneh  a         Reo. 
iiomber  of  boars  work ;  we  will  make,  in  abort,  regulations  beneficial  to  onrselves  as  emplojen,  ,;,  ' 

and  we  agree  that  we  will  not  take  any  workmen  tbat  require  more/    On  tbe  otber  band,  the     Rowlands 
workmen  maj  meet  and  say  *  we  will  not  work  for  less  tban  sneh  and  snob  snms,  and  if  any-    j^^i^  otukbs. 

body  tbinks  to  employ  ns  on  low  wages  we  agree  we  will  not  work  for  tbem,  and  we  agree  to  . 

form  a  fund  to  support  one  auotber  until  we  get  them  to  come  to  proper  terms/    Tbat  being         ]  g^i^ 

the  law,  tbe  market  io  tbat,  as  in  all  otber  things,  will  find  its  own  level,  and  what  tbe  Talue  of         ' 

tbat  labour  is,  will  be  found  out  by  there  being  either  a  redundancy  of  hands  out  of  work,  or  a  Conmirary  to 
redundaney  of  capital  seeking  for  labour,  and  that  is  the  policy  of  the  law.  But  if  any  illegal  raiJ^  xcaoes, 
means  be  taken,  tbe  principle  of  tbe  common  law  steps  in  and  says  tbat  if  any  persons  oonspire 
and  combine  together  to  effect  this  illegal  object,  an  object  that  is  of  itself  iUegal,  any  such 
conspiracy  to  effect  tbe  illegal  object  is  itself  criminal ;  and  what  the  prosecutors  of  this  indict- 
ment have  done  is  this,  they  have  not  proceeded  under  tbe  statute  to  indict  the  parties  for  the 
alleged  illegal  act,  but  they  undertake  to  show  tbat  there  was  a  general  combination  amongst 
them  all  to  effect  these  illegal  acta,  and  fv  tbat  it  is  they  have  indicted  them.  Tbat  is  a  legal 
course  to  pursue,  and  being  legal,  1  shall  not  now  step  out  of  tbe  path  of  my  duty  by  specu- 
lating upon  the  policy  tbat  has  been  adopted  in  this  case.  It  would  be,  however,  much  more 
satisfactory  to  my  mind  if  parties  were  indicted  for  tbat  which  they  have  directly  done,  and  not 
fur  having  previously  conspired  to  do  something,  tbe  having  done  which  is  tbe  proof  of  the 
conspiracy.  It  never  is  satisfactory,  although  undoubtedly  it  is  legal.  First  of  all,  you  have 
to  say  whether  you  are  satisfied  that  these  defendants  did  enter  into  a  conspiracy  or  combination 
together  to  violate  tbe  law  in  tbe  mode  which  is  here  pointed  out,  by  intimidation  or  pre - 
menlitated  means  to  prevent  tbe  Messrs.  Potts  from  carrying  on  their  trade.  In  order  to  show 
that  tbe  combination  was  entered  into,  many  circumstances  are  given  against  all  the  defendants 
except  three,  namely,  Selsby,  Reed,  and  Bowman.  The  evidence  is  in  tbe  first  place,  that  the 
Messrs.  Jones  and  Potts,  employing  large  quantities  of  workmen,  those  workmen  did,  in  point 
of  fact,  begin  to  leave  in  great  numbers  about  tbe  month  of  August  last,  and  concurrently  with 
their  so  doing, or  nearly  so,  namely  in  October  and  November,  many  of  these  rejected  workmen 
and  workmen  who  had  left  tbem,  used  to  be  seen  walking  about  in  the  neighbourhood  of  the 
works,  and  the  suggestion  is,  that  they  walked  aU>ut  in  tbe  neighbourhood  of  the 
works  for  tbe  purpose  of  illefrally  (violently)  obstructing,  and  by  either  threats  or  violence 
preventing  persons  who  otherwise  would  be  willing  to  work  for  Messrs.  Jones  and  Potts,  from 
working  for  them.  There  is  evidence  tbat  twenty-three  of  these  defendsnts,  tbat  is,  all  except 
Selsby,  Bowman,  and  Reed,  bad  withdrawn  themselves  from  tbe  employ  of  Messrs.  Jones  and 
Potts,  and  there  is  evidence  that  tbey  were  seen  in  tbe  month  of  November  walking  about  near 
tbe  foundry.  Tbey  were  spoken  to  by  tbe  time-keeper  the  first  witness,  Enoch  Monks,  and  he 
mentions  every  day,  beginning  at  the  16tb  of  November,  on  which  they  were  seen.  One  or  two 
were  only  seen  once  ;  Rolerts,  I  think,  was  only  seen  once  ;  Dumbell  was  only  seen  onoe  ; 
Wilkinson  and  one  or  two  others  were  only  seen  once,  but  they  were  seen  walking  about  there. 
There  is  also  evidence  given  afterwai'ds  of  certain  acts  done.  Tbe  first  thing  you  are  called 
upon  to  infer  is,  because  tbey  were  walking  about  there,  tbat  tbey  were  walking  about  for  tbe 
purpose  of  preventing  persons  coming  to  tbe  foundry,  and  tbe  question  is,  bow  far  tbat  is  a 
reasonable  oonolnsion  in  a  criminal  case.  If  you  see  persons  doing  nothing,  it  is  unfair  to  say 
tbey  were  walking  for  an  illegal  purpose.  A  certain  meeting  tooK  place  early  in  September, 
at  which,  undoubtedly,  it  was  stated  tbat  a  picket  should  be  formed,  and  two  or  three  of  the 
defendants  were  present,  and  it  was  stated  that  tbe  picket  should  consist  of  tbe  number  of  four. 
Now,  1  must  confess,  supposing  it  was  the  case  tbat  a  picket  was  formed,  it  does  not  seem  a 
neoessaty  consequence  that  although  some  of  tbe  parties  were  found  in  tbe  same  boat,  in  one 
sense  that  they  were  parties  to  the  picket — tbat  tbey  were  acting  as  tbe  picket  only  because  tbey 
were  seen  with  persons  who  were  on  picket.  They  would  be  out  of  employ,  and  it  was  very 
natural  tbat  they  should  lonnge  about,  and  tbe  question  is,  whether  tbey  did  more  tban  they 
are  proved  to  have  done,  namely  that  they  were  walking  about.  This  observation,  of  course, 
applies  with  more  force  to  those  who  have  been  only  seen  there  onoe,  and  with  less  force  to 
those  who  have  been  seen  there  often.  It  seems  rather  a  harsh  thing  in  a  criminal  prooeeding 
to  say  that  they  were  doing  anything  rise,  or  that  they  were  there  in  pursuance  of  any  other 
objects  than  the  acts  which  they  performed  when  there.  Bat  with  respect  to  a  number  of  other 
defendants,  to  whose  names  I  will  now  call  attention,  certain  distinct  acts  dona  by  them 
have  been  deposed  to.'* 

Mr.  Baron  Rolfe  then  proceeded  to  notice  and  comment  upon  evidence  adduced  of  expressions 
by  some  of  the  defendaats,  threatening  the  workmen  of  tbe  prosecutors,  as  for  example,  **  You 
had  better  not  go  there,  for  yon  will  not  stop  long  *, "  *'  If  you  do,  you  shall  be  called  a  **  knob- 
stick **  (meaning  a  man  that  takes  another  man's  place  for  lower  wages) ;  "  If  you  go  to  work 
there,  you  will  repent  it  before  the  winter  is  over."  "  A  great  deal  may  be  said,**  continued  the 
learned  judge,  **  as  to  the  precise  words  used  ;  what  I  think  you  must  consider  is,  not  so  much 
tbe  very  words,  as  whether  the  fair  result  of  it  was  to  intimate  to  tbe  person  to  whom  it  was 
addreSMd,  that  some  bodily  barm  would  happen  to  him  if  he  persevered  in  his  intention  of 
working  at  Messrs.  Jones  and  Fotts.  vben  they  only  said,  **It  will  be  the  worse  for  you  and 
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Heo.  7^^  ^*U  regret  it/  and  so  on.    There  an  no  particular  words  neoeaeary  to  be  need  if  the  fair 

v.  inferenoe  is  that  which  has  been  taken ,  that  it  was  to  prevent  the  other  party  from  persewring 

Rowlands     ^  the  intention  of  working  for  Jonas  and  Potts,  and  unqoestionablj  that  wonld  brin^bome  tbm 

AND  OTHERS,    charge  of  intimidation,  and  these  parties  would  be  guUtj  of  conspiracy.**    With  reftrcnoe  to 

the  evidence  of  persnasions  and  inducements  held  out  to  the  workmen  to  leave  the  srrvioe  of 

1851.         ^^*  prosecutors,  the  learned  judge  sud,  "  It  is  doubtless  lawful  for  people  to  agree  among 

themselves  not  to  work  except  upon  certain  terms ;  that  being  so,  I  am  not  aware  uf  any  illegality 

Conspiracu  to  i^  their  peaceably  trying  to  persuade  others  to  adopt  the  same  view.  If  it  is  lawful  for  half-*- 

raise  wages,    dozen  people  to  agree  together  and  say  :  *  Why,  we  will  not  work  unless  Messrs.  Jones  and  Potta 

raise  our  wages,'  so  it  is  perfectly  reasonable  to  say  to  a  third  man  '  You  had  bettsr  do  tliat 

too '  if  they  do  not  use  threats  to  deter  him  from  dobg  it ;  but  it  is  not  neoeasary  to  use  actual 

threats,  if  the  language  used  is  such  as  tends  to  convey  the  impression  of  iatSmidation.*' 

With  respect  to  the  evidence  against  one  of  the  defendants  named  Bowoan,  in  whose  poasea- 
sion  memoranda  relative  to  meetings  and  pickets  were  found,  the  kamed  judge  mads  the 
following  observations :  *'That,  I  think,  clearly  shows  that  Bowman  made  part  of  a  combina- 
tion to  have  a  picket  That,  I  think,  is  irresistible.  That  is  a  oondnsion  yon  cannot  but 
arrive  at ;  but  you  will  reooUect  that  you  are  now  in  a  criminal  court,  as  it  were,  and  you  most 
not  come  to  a  conclusion  that  the  facts  do  not  necessarily  lead  to ;  unless  there  be  no  reasonable 
mode  of  interpreting  it  consistently  with  his  innoceaee,  you  must  not  say  it  necessarily  implies 
goilt  You  have  it  in  evidence  that  a  great  quantity  of  people  in  the  picket  did  nothing,  and 
to  some  of  them  I  think  you  have  it  in  evidence  from  the  last  two  witnesses,  Baker  and  Oats, 
that  all  they  used  was  persuasion  ;  that  thty  said  to  the  people  *  You  had  better  not  do  it.* 
It  appears  that  there  must  of  necessity  be  something  in  the  nature  of  a  picket  to  watch  who 
goes  to  the  works,  so  long  as  there  is  a  combination  of  persons  maintaining  those  who  do  not 
go ;  because  of  necessity  they  most  ascertain  for  their  own  security  that  they  are  not  giving 
money  to  persons  without  ascertaining  that  they  do  not  also  go  there  and  work  at  a  lower  rate 
of  wages.  Unless  you  come  to  a  conclusion  that  Bowman  was  a  party  to  a  combination  Coon- 
spiracy  is  a  word  that  implies  criminality),  to  achieve  a  certain  legal  object  by  illegal  oieans, 
unquestionably  he  is  not  within  purview  of  this  indictment,  and  is  not  guilty  of  any  crime 
whatever.  Itseema  to  me  that  it  wonld  be  a  rather  harsh  conclusion,  seeing  that  there  is 
nothing  more  in  these  documents  than  that  he  presided  at  thess  meetings.*' 

Wiiktnti  Serjt  (for  the  prosecutor)  interposed,  and  submitted  that  under  this  indiotment 
intimidation  was  not  necessary.  He  apprehended  that  if  molestation  or  obstruction  was  used, 
it  was  quite  suffident  to  support  the  indictment 

RoLTB,  B. — Undoubtedly,  molestation  would  be  quite  sufficient 

Wilkms,  Serjt — Suppose,  for  instance,  that  a  number  of  persons  were  to  aasemble  everyday 
around  a  man*s  shop  in  Liverpool,  and  that  they  should  station  foor  persons  at  the  door  to  tell 
people  not  to  purchase  goods  from  that  man,  he  apprehended  that  the  means  being  illegal, 
the  end  would  be  illegal  also ;  and  if  their  object  was  to  impoverish  Jones  and  Potts,  that 
would  be  an  illegal  object 

Rolfs,  B.— *'  If  my  statement  of  the  law  is  wrong,  I  am  sorry  for  it.  The  men  agree  not 
to  work  for  Jones  and  Potts  except  on  certain  terms ;   one  is  that  they  should  employ  more 
skilled  workmen.     My  opinion  is,  that  if  there  was  no  other  object  than  to  persuade  people 
that  it  was  their  interest  not  to  work  except  for  certain  wages,  and  not  to  work  under  certain 
regulations  complied  with  in  a  peaceable  way,  that  it  was  not  illegal.    If  I  am  wrong,  I  am 
sorry  for  it,  but  my  opinion  is,  that  that  is  the  Uw.     There  is  no  eyidence  against  Bowman, 
except  that  he  was  an  active  person  at  these  meetings,  the  object  of  which  wa«  to  persoade 
persons  employed  by  Jones  and  Potts  to  seek  other  means  of  employment,  end  he  endeavoured 
to  perauade  persons  to  take  that  view  of  the  matter.    If  he  and  thoee  other  persons  did  that, 
and  used  moleetation,  they  wonld  cone  within  this  indictment,  but  if  they  only  took  innocent 
means  to  get  other  people  to  Uke  the  same  view  of  the  matter  as  they  did  themselves,  it  would 
not  bring  them  within  the  indictment** 
The  learned  judge  then  proceeded  to  comment  on  other  parts  of  the  evidence. 
The  jury  eventually  returned  a  verdict  of  Guilty  against  some  of  the  defendants,  aequitting 
the  rest. 
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DUBLIN  COMMISSION  COURT. 

December  5,  1851. 

(Before  Cbampton^  J.  and  Richards^  B.) 

Reg.  r.  Sargent,  (a) 

Practice — Evidence — Pavonhrokers  lien. 

When  conrael  for  the  prisoner  requires  the  production  of  a  bundle  oj 
articles  not  produced  fw  the  purposes  of  the  prosecution,  but  which  he 
conceives  necessary  before  proceeding  to  cross-examine,  the  court  will 
order  the  articles  to  be  produced. 

No  matter  with  what  bona  fides  a  pawnbroker  may  have  acted  in 
advancing  money  on  stolen  goods,  the  court  will  not  order  the  oivner  oj 
the  goods,  after  convicting  the  prisoner,  to  pay  the  whole  or  any  part  of 
the  sums  so  advanced. 

IN  this  case  the  prisoner  was  indicted  for  stealing  a  quantity  of 
mercer^B  ware^  consisting  of  silk  handkerchiefs^  shirts,  linen, 
Ac,  the  property  of  his  employer,  Mr.  Wilson.  After  a  number 
of  articles  had  been  identified  by  the  prosecutor,  and  the  direct 
examination  had  concluded, 

Curran,  J.  A.  (counsel  for  the  prisoner),  complained  that  the 
detective  sergeant,  in  whose  custody  the  stolen  goods  were,  refused 
to  produce  a  bundle,  with  regard  to  which  he  conceived  it  neces- 
sary for  his  client's  case  to  examine  Mr.  Wilson,  the  principal 
witness  for  the  prosecution.  This  bundle,  which,  as  it  appeared, 
contained  articles  Mr.  Wilson  had  sworn  to  as  his  property  before 
the  magistrates,  had  been  pledged  previous  to  the  prisoner 
entering  into  the  prosecutor's  service,  and  counsel  was  anxious  to 
have  them  produced  in  order  to  test  the  prosecutor's  accuracy. 

Cbampton,  J. — They  are  entitled  to  have  this  bundle  produced. 
You  must  lay  it  on  the  table,  and  allow  counsel  to  make  use  of  it 
as  he  requires. 

The  prisoner  having  been  found  guilty, 

Curran,  on  behalf  of  a  number  of  pawnbrokers,  from  whose 

(a)  Reported  by  P.  J.  M'Ebnna,  Esq.,  Barrister-at-Law. 
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offices  the  diflferent  articles  had  been  tnkon  by  the  police,  adverted 
to  the  facts  which  had  appeared  on  the  trial,  from  which  it  wsis 
evident  that  there  had  not  been  the  least  impropriety  on  their  part, 
and  called  the  attention  of  the  court  to  the  9  Geo.  4,  c.  55, 
s.  50,  (h)  as  empowering  the  Court  to  order  that  the  money 
advanced  by  them  on  the  stolen  goods  should  be  paid  by  the 
owner  who  has  succeeded  in  getting  his  property. 

Crampton,  J. — I  shall  make  no  order  on  the  matter.  When 
pawnbrokers  advance  money  on  goods  stolen  in  this  way,  not  the 
property  of  the  person  pawning  them^  they  must  abide  the  conse- 
quences. I  have  considered  this  mach  before,  and  havo  always 
acted  on  the  same  principle.  I  would,  however  recommend  Mr. 
Wilson  to  pay  Mr.  Power,  the  pawnbroker,  whatever  he  has 
advanced  on  the  goods  pawned  with  him,  as  he  was  active  in 
giving  information  to  the  authorities  and  bringing  the  prisoner 
to  justice.  I  make  no  order,  however.  Mr.  Wilson  is  to  get  all 
the  articles  he  has  identified. 

(6)  Coirenponding  English  Act.  7  &  8  Geo.  4,  c.  20,  s.  57,  in  the  same  words. 


DUBLIN  COMMISSION  COURT. 
December  8,  1851. 
(Before  Crampton*,  J.  and  Richards,  B.) 

Rkq.  v.  Walker,  (a) 

Practice — Holding  to  hail — Pru*nner. 

Where  a  prisoner  is  confined  in  a  gaol  at  a  distance  from  the  court-house, 
so  that  he  cannot  he  put  forward  without  too  great  a  delajf,  the  court 
will  authonse  the  magistrates  to  take  what  they  may  consider  sufficient 
bail. 

IN  this  case  the  prisoner  Walker  had  been  sent  for  trial  by  the 
magistrates  before  the  commission  ;  but  before  the  bills  had 
been  prepared  the  grand  jury  had  been  discharged.  It  was,  there- 
fore, impossible  to  proceed  with  his  trial  at  the  present  session. 

(a)  Reported  by  P.  J.  M'Kbnna,  Esq.,  Barister-at-Law. 


CEIMINAL  LAW  OASES. 


501 


Curran,  J,  A.,  now  applied  on  behalf  of  the  prisoner  that^  under 
the  above  circumstances^  he  would  be  allowed  to  stand  out  on 
bail  until  the  sitting  of  the  next  commission.  The  offence  with 
which  the  prisoner  was  charged  was  a  forgery  of  a  very  mitigated 
nature^  and  there  could  be  no  objection  to  allowing  him  to  stand 
out  as  he  would  find  any  bail  the  coart  might  think  necessary. 

The  governor  having  been  directed  to  put  forward  the  prisoner, 
it  appeared  that  he  was  confined  at  Richmond  Bridewell,  and 
had  not  been  brought  down  to  court. 

Crampton,  J. — I  cannot  make  such  an  order  as  you  require,  as 
the  prisoner  is  not  put  forward.  I  shall  make  an  order  autho- 
rising the  magistrates  to  take  what  they  may  consider  snjficient 
bail,  as  you  say  they  would  not  take  on  themselves  to  act  after 
the  prisoner  had  been  sent  before  us. 


Reg. 

V. 

Walker. 
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December  11,  1851. 
(Before  Erle,  J.) 
Reg.  V,  Dbane.  (a) 

Practice —  Dischargintj  jury. 
Ajurii  may  he  discharged  by  consent ,  after  having  been  charged. 

THE  prisoner  was  indicted  for  forging  the  acceptance  to  a  bill 
of  exchange  for  154i.  16«.  3d. 

The  jury  had  been  sworn  and  charged  to  inquire  into  the 
guilt  of  the  prisoner. 

Simon,  for  the  prosecutor,  had  opened  the  case,  when 

Monk,  for  the  prisoner,  having  come  into  court  during  the 
opening  of  the  learned  counsel  for  the  prosecution,  informed  his 
lordship  that  the  prisoner  was  not  prepared  with  his  defence ; 
upon  which 

Erle,  J.  discharged  the  jury  from  giving  a  verdict,  observing 
that,  with  the  consent  of  both  parties,  there  was  power  to  do  so, 
and  such  consent  being  then  given,  the  trial  was  accordingly 
postponed  to  the  following  day.  His  lordship  added  that  Mr. 
Baron  Parke  held  the  same  opinion. 

Simon  and  Riishton  for  the  prosecution. 

Monk  and  Sir  George  Stephen  for  the  prisoner. 

(a)  Reported  bj-  T.  Stamford  Raffles,  Esq ,  Barrisler-at-Luw. 
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CENTRAL  CRIMINAL  COURT. 
December  Session^  1851. 

(Before  Aldbrson,  B.,  and  Wightman,  J.) 

December  18,  1851. 

Rbg.  v.  Boyd,  (a) 

Bankruptcy — 12  ^13  Vict  c.  106,  8.  253 — Fraudulently  obtaining  goods 

within  three  months  of  bankruptcy. 

To  obtain  a  conviction  under  the  253rrf  section  o/*  12  ^  13  Vict 
c.  106,  it  must  be  shown  that  the  bankrupt  had  obtained  goods  within 
three  months  of  the  bankruptcy,  by  means  of  a  representation  which 
he  knew  to  be  false  at  the  time  he  made  it,  that  he  was  carrying  on 
business,  and  dealing  in  the  ordinary  course  of  trade,  and  that  he 
required  the  goods  for  the  pwpose  of  such  business.  Such  representation 
must  be  actually  made  by  him..  It  is  not  sufficient  to  prove  that  he  has 
received  the  goods  from  a  seller,  who,  by  urgent  persuasion,  induced  him 
to  purchase  them. 

THE  defendant  was  indicted  nnder  the  253rd  section  of 
12  &  13  Vict.  c.  106,  which  enacts,  "  That  if  any  bankrapt 
shall,  within  three  months  next  preceding  the  date  of  the  fiat  or 
the  filing  of  the  petition,  for  adjudication  of  bankruptcy,  nnder 
the  false  colour  and  pretence  of  carrying  on  business,  and  dealing 
in  the  ordinary  course  of  trade,  obtain  on  credit  from  any  other 
person  any  goods  or  chattels,  with  intent  to  defraud  the  owner 
thereof;  or  if  any  bankrupt  shall,  within  such  time  and  with 
such  intent,  remove,  conceal  or  dispose  of  any  goods  or  chattels 
so  obtained,  knowing  them  to  have  been  so  obtained,  every  such 
bankrupt  shall  be  deemed  guilty  of  a  misdemeanour,  and  on  con- 
viction be  liable  to  imprisonment,  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour.'^ 

The  1st  count  of  the  indictment  alleged  that  the  defendant,  on 
the  27th  June,  1851,  was  declared  and  adjudicated  a  bankrupt^ 
and  that  he,  within  three  months  next  preceding  the  date  of  the 
filing  of  the  petition,  unlawfully  and  under  the  false  colour  and 
pretence  of  carrying  on  business,  and  dealing  in  the  ordinary 
course  of  trade,  did  obtain  on  credit  from  one  Martin  Allephson, 
150  lbs.  weight  of  silk,  with  intent  to  defraud  him  of  the  same. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BarriBte»i-at-Law. 
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The  2nd  count  wlis  for  nnlawftilly  disposing  of  the  said  goods       Rw. 
and  chattels.     There  were  other  connts  alleging  similar^ transac-       ^^^ 


tions  with  reference  to  goods  obtained  from  one  James  Fordati. 

To  prove  the  facts  alleged  in  the  1st  county  a  salesman  for  Mr.       1851. 
Allephson  was  called^  who  stated  that  he  went  to  the  defendant  j^j^^^^ 
with  a  sample  of  silk^  and  offered  it  to  him  for  sale ;  the  defendant    Fraudulent 
approved  of  it,  asked  the  price,  and   requested  that  it   might    obtaining  <f 
be  left  until  the  next  day,  that  he  might  decide  whether  he  would       ^^*- 
take  it  or  not.     On  the  next  day  he  decided  on  taking  it.     The 
witness,  on  cross-examination,  admitted  that  he  pressed  defen- 
dant to  buy  the  silk,  as  it  was  his  habit  to  do  so. 

To  prove  the  2nd  count,  asilk  broker  was  called,  who  stated  that  it 
was  part  of  his  business  to  obtain  samples  of  silk  from  the  different 
dealers,  and  then  to  go  round  to  the  manufacturers  for  the  purpose  of 
obtaining  orders.  He  was  paid  by  a  commission.  On  theoccasion 
in  question,  having  obtained  a  sample  of  silk  from  Mr.  Fordati,  he 
went  to  the  defendant's  place  of  business,  and  showed  it  to  him. 
He  had  known  the  defendant  thirty  years  as  a  manufacturer  in 
Spitalfields.  He  knew  the  defendant  was  making  a  particular 
article  when  he  went  to  him,  and  the  silk  of  which  he  showed  him 
the  sample,  he  knew  was  well  adapted  for  the  manufacture  of  that 
particular  article.  He  at  once  told  the  defendant  he  was  sure 
the  silk  would  exactly  suit  his  purpose.  The  defendant  examined 
the  sample  very  minutely,  and  said  it  was  very  good,  and  he  ' 
should  have  no  objection  to  purchase  it.  He  said  he  wanted  it  to 
make  that  particular  article.  The  price  mentioned  by  the  witness 
in  the  first  instance  was  28^.  &d.  per  pound ;  to  this  the  defendant 
objected  several  times,  but  at  last  he  was  persuaded  by  witness 
to  purchase,  and  he  then  authorized  witness  to  go  to  Fordati,  and 
buy  it  at  the  lowest  price  he  could.  The  witness  accordingly 
went  to  Fordati,  told  him  the  kind  of  article  defendant  was 
making,  and  for  which  the  silk  was  wanted ;  and  having  pur- 
chased a  bale  of  it,  it  was  sent  into  defendant's  warehouse.  The 
price  agreed  on  was  28«.  3(2.  per  lb.  The  witness  had  purchased 
such  silk  of  Fordati  for  defendant  a  year  before.  It  also  appeared 
in  evidence  from  the  bankrupt's  examination,  that  the  silk  in 
question  having  been  obtained  from  Fordati  on  the  9th  of  June, 
was  pawned  on  the  11th  of  June  for  about  half  the  value. 

Clarkson  {Rew  with  him),  for  the  defendant,  submitted  that 
upon  this  evidence  there  was  no  case  to  go  to  the  jury.  There 
was  no  such  active  false  pretence  made  by  the  defendant  as  would 
bring  him  within  the  meaning  of  the  act  of  Parliament.  He  was 
clearly  carrying  on  his  business  at  the  time  in  the  regular  way  of 
trade.  There  was  no  deceit  practised  by  him  for  the  purpose  of 
getting  these  goods  into  his  possession.  On  the  contrary,  he  was 
reluctant  to  buy  them,  and  it  was  not  until  repeated  pressure  on 
the  part  of  the  agents  that  he  was  induced  to  purchase.  There 
was  no  representation  made  by  him  to  Mr.  Fordati,  nor  even  in 
the  first  instance  to  the  agent,  as  to  the  purpose  for  which  the 
goods  were  required,  and  the  statement  made  by  the  latter  to 
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Req.        Mr.  Fordati  was  not  authorised  by  the  defendant.  The  law  under 
^'  the  Factor's  Act  might  illustrate  the   act  of  Parliament  under 

'       which  the  indictment  was  framed^  and  there,  if  a  person  disposed 

1861.        of  property  entrusted  to  him,  and  disclosed  the  fact  before  any 

"7~_   court  of  law    or  equity  previous   to  any  indictment  preferred 

Fruudulmt    against  him,  he  was  relieved  from  all  penal  consequences.     Hero 

obtaining  of   the  bankrupt  had  disclosed  the  whole  transaction  before  the  Bank- 

goods.       ruptcy  Commissioner. 

Ballantine  {Huddleston  with  him), for  the  prosecution, contended 
that  there  was  sufficient  evidence  for  the  jury  to  act  upon.  It  was 
not  necessary  that  the  pretence  should  originate  with  the  defendant 
nor  need  it  be  made  by  him  in  terms  :  {R.  v,  Barnard,  7  C.  &  P. 
784.)  If  by  his  conduct  he  sought  to  create  a  iaise  impression, 
and  to  make  the  agent  or  the  principal  believe  that  he  was  solvent, 
when  he  knew  he  was  otherwise,  the  terms,  as  well  as  the  spirit 
of  the  act,  would  be  satisfied. 

The  Court  (Alderson,  B.  and  Wightman,  J.),  were  of  opinion 
that  the  evidence  with  respect  to  the  silk  obtained  from  AUeph- 
son's  was  scarcely  sufficient  to  be  left  to  the  jury,  and  as  to  that 
obtained  from  Fordati,  the  question  ought  to  be  left  to  them. 

Alderson,  B.  (to  the  jury,  in  summing  up.) — The  main  point 
for  you  to  consider  is  what  was  the  nature  of  the  transaction  on 
the  7th  of  June  between  the  defendant  and  the  broker  who  pur- 
chased the  silk  for  Fordati.  This  is  a  new  offence,  created  by  a 
recent  statute  (12  &  13  Vict.  c.  106,  s.  253),  (the  learned  judge 
read  the  section.)  According  to  the  whole  statute  law,  the  false 
pretence  must  have  been  of  some  exisiting  fact  which  was  actually 
or  impliedly  stated  contrary  to  the  truth,  as  in  iJ.  v.  Barnard, 
referred  to  in  the  course  of  the  trial,  where  a  young  man  in  the 
costume  of  a  university  student  entered  a  shop,  and  stated  that 
he  wanted  to  purchase  goods.  There  he  came  in  the  dress  of 
what  is  supposed  to  be  a  rich  class  of  society,  and  thereby,  with- 
out positively  asserting  it,  pretended  that  he  was  one  of  the 
persons  whom  the  dress  indicated.  That  was  held  to  be  a  false 
pretence  by  him  within  the  statute.  With  reference  to  the 
present  statute,  if  a  man  falsely  pretends  that  he  is  carrying  on 
bnsiness,  or  by  his  conduct  intentionally  leads  persons  to  believe 
that  he  is  so  carrying  it  on,  when,  in  fact,  he  is  not  doing  so,  that 
is  one  ingredient  of  the  offence.  Another  ingredient  is^  that  some 
one  must,  in  consequence  of  such  offence,  have  been  induced  to 
part  with  his  goods.  The  person  charged  must  have  said  some- 
thing, or  done  something,  to  make  another  let  him  have  his  pro- 
perty, it  must  be  done  falsely,  and  with  intent  to  defraud,  but  the 
intent  to  defraud  must,  like  every  other  intent,  be  inferred  from 
circumstances.  Applying  this  view  of  the  law  to  the  present  case, 
you  must  first  ascertain  that  the  false  representation  came  from  the 
party  charged,  and  that  the  prosecutor  parted  with  his  goods  upon 
that  representation.  If  it  were  not  so,  the  words  "  false  colour 
and  pretence  "  must  be  held  to  be  useless.  If  nothing  was  intended 
by  them  it  would  have  been  sufficient  to  say,  "if  any  bankrupt. 
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within  three  months  next  proceeding  the  date  of  the  fiat^  or  the        Rbg. 
filing  of  the  petition,  shall  obtain  on  credit/'  &c.     The  words  ''• 

"  false  colour  and  pretence/'  then,  must  mean  that  some  act  must ' 

be  done  by  the  defendant  by  which  he  colourably  pretends  he  is        1851. 

doing  something  which  in  truth  he  is  not  doing  at  the  time.    That    ^TT"  __ 

is  the  construction  my  brother  Wightman  and  myself  agree  ought    fraudulent 

to  be  put  upon  the  language  of  the  statute.   The  whole  case,  there*    obtaining  of 

fore,  rests  upon  the  testimony  of  the  silk  broker  who  purchased       3^^^^- 

the  silk  for  the  defendant.     (The  learned  baron  read  over  the 

evidence  of  the  witness.)      The  question  will  be  whether  the 

defendant  authorised  the  broker  to  make  the  statement  he  did 

make  to  Fordati.     He  told  the  broker  he  wanted  the  silk  to 

manufacture  into  the  particular  article  referred  to.     He  told  him 

also  to  purchase  it  at  the  lowest  price.     Did  the  broker  then  make 

the  communication  to  Fordati  as  the  defendant's  agent  ?     If  so, 

the  defendant  would  be  liable  as  far  as  -that  representation  went. 

But  you  must  remember  that  the  only  specific  direction  given  to 

the  broker  was  to  get  the  silk  as  cheap  as  he  could.    Now,  to  let 

the  dealer  know  that  it  was  required  for  a  particular  purpose  was 

not  the  way  to  induce  him  to  lower  his  price.     That  is  important 

in  ascertaining  the  intention  of  the  defendant  with  regard  to 

the  course  the  broker  should  pursue.     Then,  if  you  think  the 

representation  of  the  broker  was  virtually  the  representation  of 

the  defendant,  the  next  question  for  you  will  be  whether,  at  the 

time  he  authorised  the  broker  to  purchase,  he  did  not  mean  to 

make  use  of  the  goods  in  his  manufacture,  but  intended  to  get 

them  into  his  possession  that  he  might  pledge  them.    If  that  was 

his  object,  we  think  the  case  is  within  the  statute  ;  but  then  he 

must  have  intended  not  to  use  the  goods  in  his  business  at  the 

very  moment  he  gave  the  directions  to  the  broker.     As  to  this 

point,  it  is  important  to  remember  that  they  were  pledged  within 

two  days  of  their  receipt,  and  for  a  sum  very  considerably  below 

their  value.    Substantially,  then,  did  the  defendant  authorize  the 

statement  made  by  the  broker  to  Fordati,  that  ho  wanted  the 

goods  to  employ  them  in  his  business ;  and  if  so,  did  he  at  the 

time  he  gave  the  order  intend  otherwise  to  dispose  of  them  ? 

Verdict,  Guilty, 

Ballantwe  and  Hxiddleaion,  for  the  prosecution. 

Clarkaon  and  Itew,  for  the  defence. 
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fit  el  anil 

DUBLIN  COMMISSION  COURT. 

Februakt  Session^  1852. 

(Before  Pbrein,  J.  and  Toerns,  J.) 

Fehruary  7. 

Reg.  V  McGovEEN.  (a) 

Evidence — Statements  before  magistrate — Parol  evidence  of. 

It  is  not  necessary  to  be  clearly  shown  that  statements,  made  by  a  ptisoner 
on  his  examination  before  a  magistrate,  were  reduced  to  writing,  in 
order  to  exclude  parol  evidence  of  such  statements. 

IN  this  case  the  prisoner  was  indicted  for  feloniously  stealing  a 
cow,  the  property  of  Jane  Kelly.  There  were  other  counts^ 
charging  a  receiving  and  having  in  his  possession,  knowing  same 
to  be  stolen. 

From  the  evidence,  it  appeared  that  the  cow  had  been  stolen  on 
the  night  of  the  6th  of  January,  from  an  out-house  of  the  prose- 
cutrix in  Kilsaghan,  a  village  about  five  miles  from  DubUn,  and 
was  sold  by  the  prisoner  at  the  market  of  Drogheda  on  the  30th 
January.  The  conduct  of  the  prisoner,  and  the  length  of  time 
spent  before  he  sold  the  cow,  after  bringing  her  into  the  market, 
having  got  the  fair  market  price  for  her,  seemed  to  show  that  he 
was  innocent  in  the  transaction.  A  police  constable  was  called  to 
prove  that  he  had  given  a  different  account  of  the  manner  in  which 
ho  had  got  possession  of  the  cow  to  the  man  to  whom  he  sold  her, 
and  to  the  magistrate  before  whom  he  was  taken. 

/.  A.  Cv/rran,  for  the  prisoner,  objected  that  this  statement  to 
the  magistrate  should  be  proved  by  the  written  depositions. 

ToREENs,  J.— There  is  no  evidence  that  the  magistrate  took 
down  this  examination  in  writing;  if  so,  why  should  not  this 
constable  give  his  testimony  as  to  it. 

(a)  Reported  by  P.  J.  M^Ebnna,  Esq.,  Bamster-  at-Law. 
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In  answer  to  a  question  from  the  conrt,  the  constable  said  he 
thought  the  magistrate  took  down  in  writing  the  prisoner's  state- 
ment^ but  he  was  not  certain. 

Curran  cited  B.  v.  Lamb  (2  Leach^  582)  and  B.  v.  Jacob 
(1  Leach  309.)  Archbold  states  (page  187),  ^'  Until  the  contrary 
be  shown,  it  shall  be  intended  that  the  magistrate  did  his  duty 
and  took  down  the  examination  of  the  defendant  in  writing.'^ 

The  Court  yielded  to  Mr.  Curran's  objection,  but  seemingly 
with  some  hesitation. 

Mr.  Curran  said  he  would  withdraw  his  objection  as  he  had  no 
fear  for  his  client,  whose  innocence  he  could  prove ;  and  the 
evidence  was  admitted. 

The  jury  acquitted  the  prisoner. 


Rw. 

V, 
MOGOVERN. 

1852. 
Evidence. 


IFrelanlr. 

DUBLIN  COMMISSION  COURT. 

February  Session,  1852. 

(Before  Perrin,  J.,  and  Torrkns,  J.) 

February  10. 

Reg.  V,  Robert  Dunne,  (a) 

Approver — Duti/  of  Magistrate — Evidence, 

Before  admitting  a  person  as  an  approver,  it  is  the  duty  of  the  magistrate 
to  inquire  into  the  case  and  sec  how  far  such  approver  is  mixed  up 
with  the  transaction,  or  to  what  extent  he  would  he  criminally  liable  for 
his  acts. 

Though  an  accomplice,  who  has  been  admitted  as  an  approver,  may  give 
evidence,  no  matter  how  great  his  own  criminality,  it  is  a  wise  obsei*vation 
that,  without  corroboixition,  a  jury  should  be  slow  to  convict  on  such 
evidence. 

IN  this  case  the  prisoner  was  indicted  for  stealing  thirty-five 
pounds,  the  property  of  John  Bryne. 
From  the  evidence  of  Bryan,  the  approver,  who  was  in  the 
service  of  the  gentleman  from  whom  the  money  was  stolen,  it 

(a)  Reported  by  P.  J.  M^Kknma,  Esq.,  Barrister-at-Law. 
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Evidence  — 
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appeared  that  the  prisoner^  who  was  a  very  young  lad^  was 
admitted  into  the  house  by  the  witness^  and  concealed  himself  in 
the  bedroom  from  which  the  money  was  stolen,  with  the  know- 
ledge and  privity  of  Bryan.  A  constable  was  examined^  who 
proved  that  he  found  the  money  buried  in  the  garden^  where  Bryan 
said  he  learned  from  the  prisoner  it  had  been  placed  by  him.  There 
was  no  further  evidence  corroborating  the  statements  of  Bryan. 
It  was  after  he  was  arrested  that  Bryan  informed  on  the  prisoner. 

ToBRENS,  J. — From  what  I  can  seo  of  this  case,  this  witness 
Bryan,  who  has  been  admitted  as  an  approver  by  the  Crown,  is 
much  the  more  criminal  of  the  two  on  his  own  showing.  He 
betrayed  his  master^s  confidence  by  admitting  the  prisoner  into 
his  master's  house,  and  he  saw  him  conceal  himself  there  without 
giving  any  information  or  seeking  to  prevent  him  from  effectua- 
ting what,  under  such  circumstances,  he  must  have  well  known 
his  object  to  be.  I  regret  that  this  witness,  Bryan,  has  been 
admitted  as  evidence  for  the  Crown  and  thus  escaped  being 
placed  upon  his  trial.  It  is  the  duty  of  magistrates  to  be  very 
cautious  as  to  whom  they  admit  to  give  evidence  as  approvers, 
and  they  should  carefully  inquire  to  what  extent  the  approver  is 
mixed  up  with  the  transaction,  and  if  he  be  an  accomplice,  into 
the  extent  of  his  guilt.  In  this  opinion  my  brother  Perrin 
entirely  agrees  with  me. 

After  summing  up  the  evidence  to  the  jury,  his  lordship 
continued : — 

It  is  a  wise  and  salutary  rule  that,  unless  the  evidence  of  an 
approver  be  corroborated  by  a  faith-worthy  witness,  although  it 
is  evidence  to  go  to  a  jury,  an  intelligent  jury  will  be  slow  to 
convict,  without  such  corroboration.  In  this  case,  the  only  cor- 
roborative evidence  you  have  is  that  of  the  constable,  who  found 
the  xDooey  in  the  pkce  where  Brjran  says  the  prisoB^r  informed 
him  he  had  placed  it.  It  is  for  you  to  say  whether  this  is  such  as 
will  satisfy  you  of  the  truth  of  Bryan's  evidence  and  the  guilt  of 
the  prisoner. 

The  jury  acquitted  the  pruoncr. 
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ftrelann. 

DUBLIN  COMMISSION  COURT. 

Fkbkuaby  Session,  1852. 
(Before  I^kbuin,  J.,  and  Torrkns,  J.) 

Ffhruarxj  10. 

Reg.  V,  William  MaERAY.  (a) 

Manslaughter — Careless  dn'ving — Variance  of  witnesses. 

If  the  driver  of  a  conveyance  use  all  reasonahle  care  and  diligence,  and 
an  accident  happen  through  some  chance  whicli  he  could  not 
foresee  or  avoid,  he  is  not  to  he  held  liable  for  the  results  of  such 
accident, 

Tlie  fact  that  streets  are  unusually  crowded  from  any  public  procession, 
or  other  cause,  instead  of  excusing  a  driver  when  proceeding  at  his 
ordinary  pace  and  with  ordinari/  care,  requires  him  to  be  particularly 
cautious,  and  may  tend  to  render  him  criminally  answerable  for  any 
accidents  ensuing  from  driving  at  a  rate,  and  with  those  precautions, 
which  he  might  have  ordinanly  observed. 

Where  witnesses  differ  even  materially  as  to  distance  and  time,  it  should 
not  a  feet  their  general  testimony,  or  tend  to  discredit  their  et*idence. 

IN  this  case  the  prisoner  was  indicted  for  the  manslaughter  of 
Eliza  Body. 
From  the  evidence  it  appeared  that,  on  the  1st  of  Jannary,  the 
nnrse  who  had  the  care  of  the  deceased,  an  infant,  in  passing  from 
one  side  of  the  quay  to  the  other,  for  the  purpose  of  crossing 
Essex  Bridge,  was  knocked  down  bj  a  car  driven  by  the  prisoner, 
and  the  deceased  falling  from  the  nurse's  arms  under  the  horse,  one 
of  the  wheels  passed  over  her  and  caused  instant  death.  The 
prisoner,  it  appeared  was  sitting  on  his  proper  driving  seat  and 
proceeding  at  a  reasonable  pace  at  the  time  the  accident  happened. 
There  was  some  conflict  of  evidence  as  to  the  breadth  of  the 

(a)  Reported  by  P.  J.  M^Kbmna,  Esq.,  Barri8ter-at-Law. 
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Rko.        carriageway  and  the  time  which  intervened  between  the  narse 
Mu^r       leaving  the  footpath  and  the  coming  up  of  the  car. 

'  A  witness  for  the  defence  swore  that  the  nurse^  when  abont 

1852.        half  way  across,  stopped  for  an  instant,  either  for  the  purpose  of 
Mansiav  hter  V^^^^S  ^®^  shawl  over  her  shoulders  or  shifting  the  child  from  one 
^Evidence,    *^rm  to  the  other. 

/.  A,  Curran,  counsel  for  the  prisoner,  in  addressing  the  jury, 
commented  on  the  fact  that  the  Lord  Mayor's  procession  had  only 
passed  some  short  time  before  the  accident  happened,  and  that 
great  numbers  were  in  the  streets,  as  showing  the  difficulty  of 
avoiding  an  accident,  and  remarked  that  if  the  nurse  had  not 
hesitated  or  stopped  for  a  moment,  as  she  did,  she  would  have 
escaped ;  and  that  the  prisoner,  not  expecting  but  that  she  would 
have  passed  on  at  least  as  quickly  as  usual,  had  not  thought  it 
necessary  to  pull  up  to  allow  her  to  pass. 

Pebbin,  J.,  in  charging  the  jury  after  summing  up  the  evidence : 
— As  to  what  has  been  urged  by  the  counsel  for  the  prisoner  as 
to  the  crowded  state  of  the  streets,  rendering  it  difficult  to  avoid 
an  accident,  I  have  to  tell  you  that  this  unusual  concoarse  of 
persons,  instead  of  offering  any  extenuation  for  the  prisoner,  or 
diminishing  the  criminality  of  his  careless  driving,  if  you  find  it 
to  have  been  such,  would  but  be  a  circumstance  to  add  to  it,  and 
that  it  was  his  duty,  as  well  as  of  all  driving  upon  such  occasions, 
to  take  more  than  ordinary  precautions  against  accidents,  and  to 
use  more  than  ordinary  diligence  for  the  safety  of  the  public.  You 
may  have  noticed  the  very  great  variance  between  the  statements 
of  some  of  the  witnesses  as  to  distance  and  time,  all  of  which 
cannot  be  correct.  Wide  as  this  difference  may  be,  you  must  not 
conclude  that  they  are  telling  wilful  falsehood^^  and  therefore 
discredit  their  general  testimony.  This  only  shows  you  how  men 
from  different  powers  of  observation  and  memory,  may  be  anxious 
to  tell,  and  believe  they  are  telling,  the  truth,  and  yet  give  very 
different  versions  of  the  same  transaction.  The  question  which 
you  have  to  try  here  is,  I  may  say  in  a  word,  whether  the  death 
was  caused  by  the  careless  and  negligent  driving  of  the  prisoner, 
or  was  the  result  of  an  accident  which  he  could  not  reasonably 
foresee  or  provide  against. 

Smylie,  Q.C.,  and  J.  Perrin  for  the  Crown. 

The  jury  acquitted  the  prisoner. 
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COURT  OF  QUEEN'S  BENCH. 

April  Session^  1852. 

(Before  the  full  Court.) 

April  15. 

Reg.  v.  John  Maginniss.  (a) 

Practice — Admitting  prisoner  to  bail — Capital  offence. 

When  the  trial  of  a  prisoner,  who  has  been  indicted  for  a  capital  offence,  is 
postponed  by  the  judge  of  assize  on  an  application  by  the  Crown,  and  such 
prisoner  is  ordered  to  remain  in  custody,  this  court,  where  the  Crormi 
counsel  object,  will  not  permit  such  prisoner  to  stand  out  on  bail,  no 
matter  how  strong  a  case  may  be  made,  or  what  amount  of  bail  the 
prisoner  is  prepared  to  give, 

ROSS  MOORE  moved  for  an  order  that  the  prisoner 
shoald  be  admitted  to  bail.  From  the  ajfidavits  it 
appeared  that  the  prisoner  had  been  indicted  as  an  aooessory 
before  the  fact  to  shooting  at  Mr.  Chambre  with  intent,  &c. 
The  prisoner  had  been  arrested  previoas  to  the  last  assizes 
for  the  coanty  of  Monaghan,  but  on  the  application  of  the 
counsel  for  the  Crown  his  trial  had  been  postponed  by  the 
judge  of  assize,  and  he  was  ordered  to  remain  in  custody.  The 
only  evidence  against  the  prisoner  was  that  a  blunderbuss,  which 
was  identified  as  his  property,  had  been  found  concealed  in  a 
bunch  of  rushes  near  the  place  where  Mr.  Chambre  had  been 
fired  at  on  the  day  following  that  on  which  the  attempt  was  made. 
A  person,  who  resided  near  the  prisoner,  stated  in  an  affidavit 
that  the  prisoner,  some  time  previous  to  the  attempt  on  Mr. 
Chambre' 8  life,  had  complained  of  an  armed  party  having  come  to 

(a)  Reported  by  P.  J.  M'KnnfA,  Esq.,  BarriBter-at-Law. 
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nra. 

Maginniss. 

1852. 

Practice — 
Bail. 


his  house  and  compelled  him  to  give  up  his  arms.  The  sus- 
picious fact  was  accounted  for  in  this  way.  [Lkpiioy,  C.J. — 
You  come  here  to  trv  the  case.  There  has  been  an  order 
made  on  the  subject  by  the  proper  tribunal — the  judge  of 
assize  —and  you  are  calling  on  us  to  overrule  that  order. 
MooRE,  J. — The  court  below,  if  it  had  a  proper  case  laid  beforo 
it,  would  have  made  this  order  for  you.]  We  are  ready  to  give 
any  amount  of  bail  that  the  Crown  may  require,  such  as  will 
satisfy  them  that  we  have  no  intention  of  nying  the  country. 
[Crampton,  J. — Was  there  an  application  to  the  court  below  ?] 
No  'j  the  matter  was  to  have  been  mentioned  to  Mr.  Justice  Perrin. 
[Crampton,  J. — I  am  afraid  we  can  do  nothing  for  you,  unless 
the  Crown  consent.  J  The  prisoner  is  a  man  of  some  respect- 
ability ;  he  is  head  bailiff  to  Lord  Charlemont^s  property  in  that 
county.  The  blunderbuss  was  taken  away  from  his  house  twelve 
days  before  the  attempt  was  made  on  Mr.  Chambre.  [Crampton, 
J. — You  must  know,  in  a  capital  case,  it  is  not  the  custom  for 
this  court  to  admit  to  bail.]  This  application  is  to  the  discretion  of 
the  court. 

Sir  Thomas  Stapleffy  Q.C.  (with  him  Edward  Hayes),  for  the 
Crown. — K  this  man  is  once  liberated,  we  are  satisfied  that  ho 
would  not  abide  his  trial,  no  matter  to  what  amount  bail  was 
given.     We  cannot  coosont. 

No  rule  on  the  motion. 
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COURT  OP  CRIMINAL  APPEAL. 

January  27,  1852. 

Reo.  v.  Blaeemobe.  (a) 

(Before  Lobd  Campbell,  C.  J.,  Jebvis,  C.  J.,  Pollock,  C.  B., 
Pabkb,    B.,    Alderson,    B.,    Patteson,    J.,    Coleridge,    J., 

MaULB,     J.,      WlQHTMAN,     J.,      CbESSWBLL,      J.,       PlATT,      B., 

Williams,  J.,  Talpourd,  J, 

Highways — Liability  to  repair  rations  tenurce — Conviction  of  privy  in 

estate — Estoppel, 

At  the  trial  of  an  indictment  preferred  against  an  individual  for  not 
repairing  a  highway,  which  the  indictment  alleged  that  he  was  liable  to 
repair  by  reason  of  his  tenure  of  lands  in  the  parish,  called  the  "  Saw^ 
pit  field^^  the  prosecutor  put  in  evidence  a  conviction,  in  the  year 
1801,  of  one  S,,  a  former  owner  of  '^  Saw-pit  field,*' for  not  having 
repaired,  as  by  his  tenure  of  *' Saw-pit  field'*  he  ought,  the  said 
hightvay,  and  also  showed  certain  repairs  actually  dons  by  former 
owners  since  1801.  The  dejendant,  in  answer,  showed  an  atoard  and 
agreement,  dated  1801,  which  found  in  effect,  an  immemorial  usage 
for  the  repair  of  the  road  by  the  proprietors  of  "Saw-pit  field," 
and  that  S.  was  liable  to  repair  it;  and  it  directed  that  he  should 
plead  guilty  to  an  indictment  for  non-repair  ratione  tenurse.  The 
jury  convicted  the  defendant,  -and  the  court  reserved  the  question, 
whether  the  usage  in  respect  of  which  the  defendant  was  charged  in 
the  indictment  was  established. 

Held,  Piatt  B,,  dissentiente,  that  the  question  must  be  taken  to  inquire 
whether  there  was  any  evidence  to  go  to  the  jury  in  support  of  the 
usage;  that  the   conviction  was  clearly   primd  facie   evidence;    and  • 

Semble,  that  it  was  conclusive  evidence  by  way  of  estoppel. 

^T^HE  defendant  was  indioted  at  the  Shropshire  October 
•JL  Sessions,  a.d.  1849,  in  pursuance  of  an  order  of  two 
justices  made  at  a  special  sessions  for  the  highways  in  and  for  the 
division  of  Ford,  in  the  said  county  of  Salop,  for  not  repairing 
two  portions  of  a  public  carriage  highway  in  the  said  division, 
the  one  of  the  length  of  241  yards,  and  of  the  breadth  of  eight 
yards ;  and  the  other  of  the  length  of  249  yards,  and  of  the 
breadth  of  eight  yards,  situate  in  the  parish  of  Saint  Chad,  in 
the  said  county  of  Salop,  which,  it  was  alleged,  he  was  liable  to 
repair  "  by  reason  of  his  tenure  ^'  of  certain  lands  and  tenements 
situate  in  the  said  parish.  At  the  Shropshire  April  sessions, 
A.D.  1851,  the  defendant  pleaded  not  guilty,  and  the  hearing  of 
the  case  was  thereupon  proceeded  with.    The  evidence  on  the 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister- at-Law. 
VOL.  V.  2   L 
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Ura.        part  of  the  prosecution^  so  far  as  the  same  relates  to  the  qnestion 
„     ^'  of  law,  hereinafter  reserved  for  decision,  consisted  of : — First.  The 

*  record  of   conviction  upon  a  presentment  by  a  justice  of  the 

1852.  peace  for  the  town  and  liberties  of  Shrewsbury,  at  the  April 
T —  sessions,  1801  (within  the  jurisdiction  of  which  court  the  said 
LuMUtylo  highway  was  then  situate),  of  one  William  Smith,  Esq.,  for  not 
repair  ratioM  repairing  a  certain  highway  (which  was  proved  to  be  the 
l^v/T  same  as  that  mentioned  in  the  indictment),  "  by  reason  of 
^  "  *  his  tenure  and  occupation  *'  of  certain  lands  and  tenements 
called  the  '^  Saw-pit  field,^'  in  the  parish  of  Saint  Chad  afore- 
said. The  said  presentment  alleging  that  ^^the  said  William 
Smith,  and  all  other  occupiers  of  the  said  lands  and  tenements 
by  reason  of  his  and  their  tenure  and  occupation  of  the  said  landB, 
the  said  highway,  from  time  immemorial,  had  repaired,  and  of 
right  ought  to  have  repaired,  when  and  so  often  as  need  or 
occasion  had  required ;  upon  which  presentment  the  said  William 
Smith  was  convicted  on  his  own  confession,  and  adjudged  by  the 
court  to  pay  a  fine  of  Id.,  which  was  paid  by  him  accordingly. 
Secondly.  That  the  highway  in  question  was,  subsequently  to  the 
before-mentioned  conviction,  namely,  between  the  years  1810 
and  1843,  at  diflferent  times  repaired  by  the  occupiers  of  the 
farm  of  which  the  lands  called  the  *'  Saw-pit  field  "  formed  a  part, 
and  the  expense  of  which  repairs  was  repaid  to  such  occupiers  by 
the  said  William  Smith  during  his  lifetime,  and  by  the  agent 
of  his  representatives  after  the  death  of  the  said  William  Smith. 
Thirdly.  That  the  said  land,  called  the  "  Saw-pit  field,'*  was,  with 
other  land,  offered  for  sale  by  public  auction  by  the  representatives 
of  the  said  William  Smith,  on  the  21st  August,  1840,  and  that 
the  particulars  of  such  sale  contained  the  following  statement,  viz. : — 
"That  the  proprietor  of  Piece  No.  2  (which  was  the  Saw-pit  field), 
is  liable  to  the  repair  of  490  yards  of  roads  near  thereto,  as 
shown  in  plan,  which  will  be  produced  at  the  time  of  sale, 
and  may  be,  in  the  meantime,  seen  at  the  office  of  the  vendor's 
solicitor,  in  Shrewsbury,"  being  the  241  yards  and  249  yards 
of  highway  mentioned  in  the  present  indictment ;  and,  further, 
that  at  such  sale  by  auction,  the  defendant,  Robert  Baugh 
Blakemore,  was  a  bidder  for  the  lot  which  included  the  said 
piece  of  land.  Fourthly.  It  was  proved,  on  the  part  of  the 
prosecution,  that  the  defendant  was  the  owner  and  occupier  of 
the  said  lands  called  the  ''  Saw-pit  field,"  formerly  belonging  to 
the  said  William  Smith,  at  the  time  when  the  highway  was  alleged 
to  be  out  of  repair.  On  behalf  of  the  defendant,  the  evidence 
given  with  reference  to  the  question  of  law  reserved  consisted  of: 
first,  an  award,  dated  27th  of  June,  A.n.  1768,  of  Thomas  Bell, 
John  Probert,  and  William  Corfield,  commissioners,  which  recites 
certain  articles  of  agreement,  dated  9th  July,  1767,  for  the 
inclosure  of  a  certain  common  or  waste  land,  called  Bickton 
Heath,  in  the  township  of  Bickton,  and  whereby  the  said 
commissioners  were  authorised  to  allot  the  common  and  waste 
lands  among    the  several  persons   having    right    of   common 
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thereon.  And  by  the  said  award,  the  commissioners  did  allot  Rbq. 
to  John  Hollings,  as  proprietor  of  lands  and  tenements  with  ^_„^ 
common  to  the  same  belonging,  a  parcel  of  land  marked  No.  13^ 
containiDg  by  measure  two  acres,  four  roods,  and  twenty-seven  1852. 
perches,  and  bounded  as  therein  described,  which  piece  of  land  „."7 — 
was  admitted  to  be  the  same  as  that  called  the  *'  Saw-pit  field  ^'  in  LmhiJUyTo 
the  before-mentioned  conviction.  The  said  award  then  further  repair  ration 
proceeds  to  state,  that  the  commissioners,  had  further  ascertained,  _JS^^ 
set  out,  and  appointed  through  the  lands  intended  to  be  inclosed  ""  *'*  "''^' 
{inter  alia),  one  public  horse,  carriage,  and  drift  road,  over  the 
east  end  of  the  common,  which  road  was  admitted  to  be  the 
highway  mentioned  in  the  present  indictment.  The  said  award 
then  contains  the  following  provisions,  ''  And  the  said  public 
horse,  carriage,  and  drift  roads,  being  now  very  ruinous  and 
threatened  to  be  indicted,  we  the  said  Thomas  Bell,  John  Probert, 
and  William  Gorfield,  further  award,  order,  direct,  and  appoint, 
that  the  same  shall  be  forthwith  repaired,  and  for  that 
purpose  that  the  sum  of  50/.  shall  be  raised  by  the  said  several 
proprietors  in  the  space  of  one  month  from  the  date  thereof  in  the 
proportions  mentioned  in  the  schedule  annexed,  and  paid  into 
the  hands  of  Mr.  Thomas  Wright,  and  Mr.  William  Probert  to 
be  employed  as  aforesaid,  and  that  whatever  further  sum  of  money 
shall  be  wanted  to  complete  the  repair  of  the  said  roads  shall  bo 
raised  in  the  like  proportions,  to  be  paid  in  one  month  after 
demand,  by  the  said  proprietors  into  the  hands  of  the  said  Case. 
Thomas  Wright  and  William  Probert,  or  any  other  person 
appointed  to  receive  the  same,  and  be  employed  for  the  purpose 
aforesaid.  And  we  do  also  award  that  the  said  public  roads 
shall  be  at  all  times  for  ever  hereafter  repaired,  and  kept  in  repair 
by  and  at  the  expense  of  the  said  proprietors,  in  the  like  pro- 
portions, and  that  the  money  to  be  raised  for  that  purpose  shall 
be  paid  into  the  hands  of  the  surveyor  of  the  highways,  or  such 
other  person  or  persons  as  shall  be  from  time  to  time  appointed  by 
the  said  proprietors,  or  the  major  part  of  them,  for  that  purpose. 
Secondly.  Articles  of  agreement,  dated  1st  June,  a.d.  1797, 
between  John  Mytton,  Esq.,  and  the  said  William  Smith  and 
several  other  parties,  proprietors  of  land  in  the  said  township  of 
Bickton,  recitmg  the  before-mentioned  articles  of  agreement  of 
the  9th  July,  a.d.  1767,  and  the  award  of  the  27th  June,  a.d. 
1768,  and  that  the  commissioners  did  allot  the  lands  and  set  out 
the  roads  thereinafter  mentioned,  and  that  the  said  William 
Smith  was  then  the  owner  of  the  lands  allotted  by  the  last- 
mentioned  award  to  John  Hollings,  being  No.  13  on  the  plan,  and 
further  reciting  as  follows: — ''And  whereas  the  said  several 
public  ways  or  roads  ascertained,  set  out,  and  appointed  in  and  by 
the  said  award,  as  hereinbefore  mentioned,  being  very  ruinous  and 
in  bad  repair,  and  a  difference  or  dispute  having  arisen  or  taken 
place  between  the  inhabitants  in  general  of  the  parish  of  St.  Chad, 
in  the  said  county  of  Salop,  in  which  the  same  roads  are  situate 
and  being,  and  the  ownurs  and  occupiers  of  the  said  several 
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Reg.        pieces  or  parcels  of  land  enclosed  by  virtae  of  or  ander  the  said 
_,     ^'  recited  articles  of  agreement,  whether  the  said  last-mentioned 

roads  should  be  repaired  and  kept  in  repair  by  and  at  the  expense 

1852.        of  the  said  parish  in  general,  or  by  such  last- mentioned  owners 
r~~  ^  and  occupiers,  in  exclusion  of  the  rest  of  the  parishioners  of  the 
LiaMvyto    Same  parish,  it  was  agreed  by  and  between  the  parties  interested 
repair  ratione  therein,  that  the  said  difference  or  dispute  should  be  left  to  the 
^.jTv/^       determination  of  Thomas  Plumer,   of  Lincoln's-inn,    Esq.,  and 
Hugh  Leycester,  of  the  same  place.    Esquire,    and   that   their 
opinion  and  determination  in  the  premises  should  be  final  and 
conclusive.      And  whereas  by  a  certain  instrument  in  writing 
under  the  hands  of  the  said  Thomas  Plumer  and  Hugh  Leycester 
bearing  date  the  12th  day  of  August,  a.d.  1794,  they  the  said 
ThcJmas  Plumer  and  Hugh  Leycester,  declared  themselves  to  be 
of  opinion,  that  the  said  parish  of  St.  Chad  was  not  bound  to 
repair  the  roads  in  question,  the  proprietors  of  the  enclosed  lands 
being  liable  to  repair  the  same,  according  to  the  proportions  men- 
tioned in  the  said  award.     And  they  directed  that  the  roads  in 
question  should  be  divided  by  the  said  John  Hall  into  distinct 
parts,  corresponding  to  the  proportions  above  mentioned,  having 
regard  to   the  condition  of  the  said  parts,  and  the  expenses  of 
repairing  the  same,  and  the  convenience  of  the  several  proprietors, 
which  said  several  parts  should  at  all  times  thereafter  be  separately 
repaired  by  the  respective  proprietors,  and  that  separate  indict- 
ments should  be  presented  against  each  proprietor,  describing 
Caeo.  accurately  the  part  which  the  proprietor  was  to  repair,  and  the 

lands  in  respect  of  which  he  was  liable  to  repair  the  same,  to 
which  indictments  the  said  several  proprietors  should  plead  guilty 
and  should  execute  an  award,  to  be  thereafter  more  accurately 
drawn  up  by  the  said  Thomas  Plumer  and  Hugh  Leycester,  to 
ascertain  the  part  of  the  road  which  each  proprietor  was  there- 
after to  repair  for  over.     It  was  witnessed  that  for  carrying  into 
effect  the  said  award,  and  for  other  good  causes  and  considerations 
then  moving,  they  the  said  John  Mytton,  William   Smith,  and 
others,  did  for  themselves,  their  respective  heirs,  executors,  and 
administrators,  mutually  covenant  and  agree  with  each  other  as 
thereinafter  mentioned.  And  the  said  William  Smith,  for  himself 
his  heirs,  executors,  and  administrators,  did  covenant,  promise,  and 
agree  that  he,  his  heirs  aud  assigns,  or  the  owner  or  occupiers  for 
the  time  being  of  the  piece  or  parcel  of  land  allotted  to  the  said 
John  Hollings  (being  the  piece  of  land  called  Saw- pit  field  afore- 
said), should  and  would  from  time  to  time  and  at  all  times  there- 
after repair  and  keep  in  good  order  and  repair,  certain  portions  of 
the  road  which  were  proved  to  be  the  part  of  the  highway  men- 
tioned in  the  indictment.     The  case  was  submitted  to  the  jury, 
who  were  directed   to  consider  whether  the  highway  was   an 
ancient  public  highway ;  whether  the  usage  in  respect  of  which 
the  defendant  was  charged  had  been  proved;  whether  the  defen- 
dant was  the  occupier  of  the  Saw-pit  field  at  the  time  mentioned 
in  the  indictment ;  and  whether  the  highway  was,  at  such  last- 
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mentioned  time^  oat  of  repair  ?     The  jury  found  the  defendant        Ribg. 
guilty.     It  haying  been  contended^  on  the  part  of  the  defendant^   ^     ^' 

by  his^  counsel^  that  the  documentary  evidence  produced  on  his        

behalf^  had  disproved  the  usage  mentioned  in  the  indictment^  and        1852. 
the  counsel  for  the  prosecutor  having  contended  that,  notwith-    „.  ' 
standing  such  documentary  evidence,  such  usage  was  established    ^hUUyto 
by  the  conviction  of  the  said  William  Smith,  and  the  subsequent  repair  ratione 
repairs  by  the  occupiers  of  the  land  owned  and  held  by  the  defen-   _  rf""J^ 
dant,  the  Court,  in  its  discretion,  deemed  it  right  to  reserve  the 
question  of  law  for  the  consideration  of  Her  Majesty's  justices  and 
barons  of  the  Courts  at  Westminster,  viz. :  Whether,  upon  the 
evidence  hereinbefore  set  forth  on  the  part  of  the  prosecution, 
of  the  conviction  of  William  Smith,  the  former  occupier  of  the  land 
in  question  called  the  ^^  Saw-pit  field,''  and  of  the  repairs  of  the 
road  indicted  by  the  said  William  Smith,  and  other  occupiers  of 
the  land,  and  the  evidence  on  the  part  of  the  defendant  of  the 
award  of  the   27th   of  June,   a.d.  1768,  and  of  the  articles  of 
agreement  of  the  1st  of  June,  a.d.  1797,  the  usage  or  liability  in 
respect  of  which  the  defendant  was  charged  in  the  indictment,  was 
established.     If  the  Court  of  Appeal  should  be  of  opinion  that 
the  usage  charged  in  the  indictment  was  established,  the  con- 
viction to  be  confirmed ;  if  otherwise,  reversed.     The  judgment 
of  the  Court  of  Quarter  Sessions  was  postponed,  and  the  defen- 
dant entered  into  recognisance  to  appear  and  abide  the  judgment  Argument. 
of  the  court  when  called  upon. 

The  case  was  first  argued  (Nov.  15)  before  Lord  Campbell, 
C.J.,  Maule,  J.,  Piatt,  B.,  Talfourd,  J.,  and  Martin,  B.,  by 
Kenealy,  for  the  defendant,  and  Scotland,  for  the  Crown, 
but  the  court  desired  that  it  should  be  re-argued  before  all  the 
judges. 

Kenealy,  for  the  defendant. — The  question  which  ought  to  have 
been  left  to  the  jury  is  not  whether  a  conclusive  answer  had  been 
given  to  a  liability  prima  fa/de  shown ;  but  whether  a  conclusive 
case  had  been  shown  by  the  prosecutor,  for  it  is  sought  to  make  an 
individual  liable,  and  the  prima  facie  evidence,  which  would  be 
enough  in  the  case  of  a  parish,  will  not  do.  Beliance  is  placed 
on  the  record  of  a  conviction  of  Smith,  but  if  the  case  were  sent 
back  to  have  that  record  stated  at  length  upon  it,  it  would  appear 
to  be  erroneous. 

Lord  Campbell,  C.  J. — We  cannot  travel  out  of  the  case. 

Pabke,  B. — If  you  can  show  that  which  is  before  the  court  to 
be  void,  you  may  do  so ;  but  that  which  is  only  open  to  reversal 
on  error,  is  binding  in  the  mean  time. 

Kenealy. — If  it  contains  a  number  of  errors,  and  the  court  can 
see  that  it  does,  why  should  it  not  be  attacked  ? 

LoiO)  Campbell,  C.J. — If  the  record  as  set  out  is  necessarily 
a  nullity,  it  ought  not  to  weigh  against  the  defendant. 

Kenealy. — The  24th  section  of  the  13  Geo.  8,  c»  78,  empowers 
magistrates  to  proceed  on  their  own  view  or  on  information ;  this 
is  by  presentment. 
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Lord  Campbell,  C.  J. — It  is  quite  clear  from  the  case  that  the 
record  may  be  valid. 

Paree^  B. — You  must  show  affirmatively  that  the  record  is 
invalid. 

Maulb,  J. — ^Wemust  proceed  on  the  case^and  questions  reserved. 

Kenealy. — The  record  of  conviction  is  no  more  than  an  admission 
by  Smith,  and  therefore  may  be  explained  and  shown  to  have  been 
made  by  mistake. 

Lord  Campbell,  C.  J. — ^The  defendant  was  privy  in  estate 
with  Smith. 

Kenealy, — There  was  not  any  proof  of  immemoriality,  for  the 
conviction  was  obtained  pursuant  to  the  award  of  1768,  and  the 
agreement  of  1797,  the  latter  of  which  does  not  admit  any  imme- 
morial liability,  while  the  former  was  really  a  fraud  on  the  public* 

Lord  Campbell,  C.  J. — Mr.  Plumer  and  Mr.  Leycester  seem 
to  have  thought  that  a  conviction  would  settle  the  matter  in  seecula 
sceculorum. 

Kenealy. — No  doubt ;  but  such  a  conviction  is  a  fraud  on  the 
public.  Here  is  a  private  agreement  by  which  a  parish  is  to  be 
exonerated  from  its  common  law  liability ;  and  the  parties  who 
affect  to  exonerate,  assume  without  an  Act  of  Parliament  to  parcel 
out  a  common.  That  is  illegal  by  the  Statute  of  Merton.  He  cited 
R.  V.  Scarishrich,  6  Ad.  &  E.  509. 

Scotland,  contra. — The  qnestion  reserved  for  the  opinion  of  the 
court  is,  whether  there  was  any  evidence  for  the  jury  of  a  pre- 
scriptive liability.  It  is  clear  from  the  direction  to  the  jury  that 
it  must  have  been  so. 

Lord  Campbell,  C.  J. — The  direction  was  unexceptionable. 

Scotland, — Then  there  was  9k 'prima  fade  case. 

Lord  Campbell,  C.  J. — No  doubt  as  to  that  is  entertained  by 
any  of  us,  but  was  it  answered  7 

Scotland, — On  the  contrary,  the  defendant's  evidence  was  quite 
consistent  with  it.  The  award  and  the  agreement  presuppose,  not 
only  the  immemoriality  of  the  tenure,  but  of  the  allegation  to 
repair.     The  road  was  not  there  for  the  first  time  then. 

Lord  Campbell,  C.  J. — It  was  clearly  there  long  before. 

Scotland, — The  state  of  things  was  probably  this,  the  proprietors 
and  not  the  parish  were  bound  to  repair  the  roads  on  the  common, 
and  the  liability  of  any  one  was  in  respect  of  all  the  roads,  and  the 
whole  of  every  one  of  them ;  they,  therefore,  agreed  to  apportion 
the  liability  among  themselves.  There  was,  therefore,  evidence  of 
immemorial  usage,  and  of  the  defendant's  liability  ratione  tenures. 
Were  it  otherwise,  however,  the  defendant  was  estopped  by  the 
conviction  of  Smith,  through  whom  he  claims :  {B,  v.  St.  Pancras, 
Peake,  N.  P.  219.) 

Kenealy  replied. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction 
must  be  affirmed.  I  hope  I  am  not  influenced  in  forming  this 
opinion  by  the  somewhat  sharp  attempt  of  the  defendant  to  get 
rid  of  a  liability,  of  which  he  had  full  notice  when  he  purchased  the 
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property.    The  queations  left  to  the  jury  by  the  chairman  were :        Rbo 
(His  lordship  read  them.)     No  fault  can  be  found  with  the  manner  ^^  ^^^ 
in  which  the  case  was  put  to  the  juiy ;  no  judge  in  Westminster- 
hall  could  have  placed  the  matters  for  their  consideration  more        1852. 
correctly  before  them.     The  jury  found  all  these  questions  in  the    „.  ' —  __ 
affirmative.     The  qaestion   presented   to  us  is,  was  the  usage    LMbiufylo 
established  ?     Nor  can  it  be  said  that  a  primd  facie  case  has  not  repair  rations 
been  established.     The  conviction  of  William  Smith,  with  whom    _^P^ 
the  defendant  is  a  privy  in  estate,  was  given  in  evidence,  showing        '''"    "*'*■ 
that  he  was  bound  to  repair  the  highway  raUone  tenures,  which  was 
followed  by  a  long  train  of  evidence,  establishing  a  strong  prima 
fade  case  to  go  to  the  jury.     If  the  question  had  been  put  to  us 
whether  the  conviction  of  Smith  was  not  conclusive  evidence  by 
way  of  estoppel,  I  should  have  been  strongly  inclined  to  have 
answered  in  the  affirmative,  according  to  the  case  of  B,ex  v.  The 
Inhabitants  of  8t.  Pancras,     It  would  have  been  an  estoppel  if 
pleaded,  but  there  was  no  opportunity  of  pleading  it,  the  defendant 
having  pleaded  not  guilty.    If  there  be  an  opportunity  of  putting 
an  estoppel  on  the  record,  and  it  has  not  been  embraced,  it  is  not 
conclusive ;  but  if  no  such  opportunity  of  pleading  the  estoppel 
has  been  given,  it  may  be  conclusive.     But  I  waive  the  point 
altogether,  for  I  think  the  defendant  has  given  no  answer  to  the 
case  proved  on  the  part  of  the  prosecution ;  for  consistently  with 
the  evidence  for  the  defence,  this  may  have  been  a  highway  which 
the  owner  of  the  Saw-pit  field  was  liable  ratione  tenwrce  to  repair,  judgment. 
and  it  is  open  to  us  to  draw  the  conclusion  that  the  owner  of  that 
field  is  liable  to  repair  it. 

Jebvis,  C.J. — I  concur  in  thinking  that  the  conviction  is  right. 
I  do  not  go  into  the  question  of  estoppel,  as  it  does  not  appear  to 
me  to  be  raised ;  the  question  seems  to  me  to  be,  whether  or  not 
there  was  evidence  to  go  to  the  jury ;  the  question  of  its  value  as 
evidence  is  not  left  to  us.  I  think  there  was.  Before  the  articles 
of  agreement,  ancient  roads  existed ;  by  whom  they  were  to  be 
repaired  was  uncertain ;  the  parties  inquired  into  their  rights,  and 
the  owners  agreed  that  they  must  consider  themselves  liable ;  a 
presentment  was  preferred  against  Smith ;  and  he  acquiesced  in  the 
conviction,  and  subsequently  repairs  by  him  were  proved.  It  cannot 
be  said,  therefore,  that  there  was  not  evidence  for  the  jury. 

Pollock,  C.B. — I  am  also  of  opinion  that  the  conviction  was 
right.  There  is  no  objection  to  the  direction  of  the  chairman  of 
the  sessions  to  the  jury.  In  point  of  law  it  is  right.  The  question 
is,  was  there  evidence  for  the  jury,  of  which  I  entertain  no  doubt ; 
I  therefore  think  it  unnecessary  to  consider  the  question  of 
estoppel. 

Fabkb,  B. — I  think  the  conviction  is  right.  The  question  is, 
whether  there  was  evidence  to  go  to  the  jury,  of  the  defendant's 
liability  to  repair  the  road,  ratione  tenurce,  and  I  am  of  opinion  that 
there  was.  But  I  go  further,  and  I  think  that  the  conviction  was 
an  estoppel  on  the  authority  of  the  case  cited,  and  on  the  following 
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Keg.        cases? — Treviban  v.  Lawrence  (2  Ld.  Raym.  1051;  1  Salk.  276) ; 

Blasjqc         Speake  v.  Richards  (Hobs.  206) ;  Magrath  v.  Hardy  (4  Bing.  N.  C. 

*  782) ;  Armstrong  v.  Norton  (2  Jr.  Law  Rep.  100.)     If,  instead  of 

1852.        pleading  not  guilty^  the  defendant  had  pleaded  that  he  was  not 

„,'j       ^  liable  to  repair,  ratione  tenurce,  and  the  prosecutor  had  replied,  for 

iMMMy  to    ^G  would  have  had  to  reply,  the  conviction  against  Smith  might 
rqiair  ratume  have  been  pleaded  by  way  of  estoppel ;  but  as  he  pleaded  the 

-^EvSk  general  issue,  there  was  no  opportunity  of  pleading  the  conviction 
as  an  estoppel.  Lord  Chief  Justice  Holt  in  the  case  of  2  Lord 
Baym.  1051,  says,  '^But  if  the  defendant  had  pleaded  nil  debet, 
the  plaintiff  might  have  taken  advantage  of  the  estoppel  on  the 
evidence,  because  the  pleadings  are  not  brought  to  such  a  point  in 
the  case  as  to  give  the  plaintiff  tho  opportunity  of  replying  the 
estoppel.''  I  think,  therefore,  that  here  there  was  not  only  evi- 
dence to  go  to  the  jury,  but  conclusive  evidence. 

Aldebson,  B. — I  tlunk  that  it  was  the  duty  of  the  chairman  to 
have  told  tho  jury  that  the  case  for  the  prosecution  was  conclusively 
proved.  The  award  was  made  by  persons  who  were  to  ascertain 
and  set  out  the  road.  That  they  set  out  a  road  without  power  to  do 
so  under  an  Act  of  Parliament,  is  rather  an  argument  in  favour  of  an 
eidsting  road,  and  an  existing  liability  to  repair  it,  ratione  tenures. 
Both  Messrs.  Plumer  and  Leycester  find  that  the  parish  was  not 
liable,  which  must  be  wrong  if  the  road  was  a  new  one,  but  which 

udgment.  j^  right  if  there  was  an  obligation  to  repair  the  road  ratione  tenurcB. 
There  was  nothing  in  the  defendant's  evidence  inconsistent  with 
the  evidence  for  the  prosecution.  I  also  agree  with  my  brother 
Parke,  that  the  conviction  was  an  estoppel. 

Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Cress- 
well,  J.,  Williams,  J.,  and  Talfourd,  J.,  concurred. 

Platt,  B. — I  am  sorry  to  say  that  I  do  not  quite  concur  with 
my  learned  brethren.  1  do  not  agree  that  the  question  put  to  us 
is  to  be  read  as  meaning,  whether  there  was  evidence  for  the  jury. 
If,  indeed,  we  are  so  to  construe  it,  I  cannot  doubt  but  that  there 
was  evidence.  The  question  put  by  the  sessions  is,  whether  the 
usage  or  liability,  in  respect  of  which  the  defendant  was  charged 
in  the  indictment,  was  established.  This  looks  to  me  like  a  question 
of  fact ;  and  I  think  that  the  liability  was  not  established.  There 
is  no  evidence  of  any  repairs  having  been  done  to  the  road  before 
the  award  was  made  by  any  of  these  parties  to  the  award  or  of  any 
liability  existing  in  them.  The  articles  of  agreement  and  award 
cannot  fix  upon  the  parties  a  liability  to  repair  ratione  tenures.  If 
these  facts  enable  ua  to  see  what  the  origin  of  the  liability  was, 
how  can  we  say  that  they  establish  the  prescriptive  liability  to 
repair  ?  With  regard  to  the  question  of  estoppel,  it  seems  to  me 
that  the  prosecutor  abandoned  the  effect  of  the  conviction,  for  he 
did  not  set  it  up  as  an  estoppel  at  the  time,  but  he  let  in  the  evi- 
dence of  the  defendant.  The  matter,  therefore,  was  left  at  large, 
and  I  think  the  jury  were  at  liberty  to  find  according  to  the  facts. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  24,  1852. 

Rbg.  v.  Greenwood,  (a) 

Misdemeanor  ^-^  Uttering     counterfeit     coin — Absent     participator     a 

principal. 

If  two  persons  are  engaged  in  the  common  purpose  of  uttering  conn- 
terjeit  coin,  and,  in  pursuance  of  that  purpose,  one,  in  the  absence 
of  the  other,  puts  off  some  pieces  of  the  counterfeit  coin,  both  mag 
be  convicted  as  principals,  an  absent  participator  in  misdemeanor 
being  a  principal. 

R.  V.  Else  (R.  &  R.  142);  and  R.  v.  Page  (1  Russ.  on  Or.  82),  over- 
ruled. 

THE  following  case  was  reserved  by  Talfourd,  J. : 
The  prisoner,  William  Greenwood,  and  one  Johnson,  were 
tried  before  me,  at  the  last  assizes  for  the  city  of  Exeter,  for  a 
misdemeanor  in  knowingly  uttering  a  counterfeit  shilling.  The 
evidence  proved  that  the  uttering  charged  in  the  indictment 
was  effected  by  the  prisoner  Johnson  in  the  absence  of 
Greenwood;  but  that  both  prisoners  were  together  before  the 
uttering,  each  offering  counterfeit  shillings  of  the  same  description 
with  that  uttered  by  Johnson;  that  they  both  brought  food, 
purchased  with  the  proceeds  of  such  utterings,  to  a  common 
lodging ;  and  that  Greenwood  was  taken  on  the  same  evening 
with  a  counterfeit  shilling  of  the  same  mould  in  his  possession, 
and  with  eight  good  sixpences  and  five  fourpenny  pieces ;  which 
left  no  doubt  of  their  joint  engagement  in  a  common  purpose  of 
uttering  base  shillings  and  sharing  in  the  proceeds.  As  to 
Johnson,  the  case  was  without  doubt;  as  to  Greenwood, 
I  directed  the  jury,  that  if  they  thought  he  was  engaged 
in  the  evening  in  question  with  Johnson,  in  the  common 
purpose  of  uttering  counterfeit  shillings — having  one  stock  of 
such  coin — for  their  mutual  benefit ;  and  if,  in  pursuance  of  such 
purpose,  Johnson  uttered  the  shilling,  they  ought  to  find  Green- 
wood guilty,  subject  to  the  question  of  law  which  arose  on  the 
facts,  as  to  the  necessity  of  the  actual  presence  of  Greenwood,  or 
BO  near  neighbourhood  as  to  amount  to  association  in  the  very 
act,  in  order  to  support  the  charge.  The  jury  found  both 
prisoners  guilty,  and  I  sentenced  both  to  six  months' 
imprisonment    and    hard    labour;    but,    in    deference   fo    the 

(a)  Reported  by  A.  BmiESiON,  Esq.,  Barriflter-at-Law* 
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Rmo.        authorifcy  of  the  case  of  Rex  ▼.  Ulse  (a)  (Rasa.  &  R.  C.  C.  E. 

Greenwood  ^^^^>  ^^^  *^®  opinion  of  Mr.  Justice  Coleridge,  in  Reg.  v.  Page  (fe) 

■  (1  Russ.  on  Crimes,  82),  I  reserved  the  question  whether  Green- 

1862.  wood  was  properly  convicted  for  the  judgment  of  the  Court  of 

MisckmEonor  ^''^^^^^^  Appeal.     The  prisoner  was  undefended ;  but  though,  in 

—Absent  ^-t©  absence  of  authority,  I  should  have  thought  it  clear  that, 

participator—  in  a  case  of  misdemeanor,  an  absent  participator  is  a  principal, 

/TMfiJw  J  thought  it  right  to  reserve  the  question,  which  is — ^whether 

counterfeit  cmn,  r\  j  °  i  .iio^ 

OTeenwood  was  properly  convicted  r 

The  case  was  not  argued  by  counsel. 

Pollock,  C.B. — We  are  all  of  opinion  that  Greenwood  was 
properly  convicted.  There  was,  unquestionably,  evidence  of  his 
being  a  participator  in  the  offence ;  and,  in  the  case  of  a  misde- 
meanor, an  absent  participator  is  a  principal. 

Parke,  B. — It  is  quite  right  that  both  the  prisoners  should  be 
convicted  upon  this  indictment.  In  misdemeanor,  all  persons 
who  are  accessary  before  the  fact  may  be  indicted,  or  treated  as 
principals,  though  they  should  be  absent  at  the  time  when  the 
offence  is  actually  committed.  My  brother  Talfourd  reserved 
this  case  in  deference  to  the  opinion  of  my  brother  Coleridge, 
Jndgment.  jj^  jj^^.  y^  Page,  and  to  the  authority  of  the  decision  in  R,  v.  EUe ; 
but    the    observations    of   Mr.  Greaves  (c)    upon    those   cases 

(a)  R,  y.  EUe, — The  prisoners  Job  and  Sarah  Else,  were  indicted  for  ottering  a  bad  shilling, 
having  other  bad  shillings  in  their  possession  at  the  time.  Upon  the  evidence  it  appeared  that 
the  uttering  was  by  the  woman  alone,  on  the  dOth  of  January,  in  the  absence  of  the  man ;  that 
they  both  slept  together  on  the  29th  and  31st,  and  that  on  the  80th  the  man  offered  for  sale  a 
large  quantity  of  bad  shillings  and  sixpences,  and  also  thit  they  were  both  searched  on  the 
81st,  when  upon  the  man  was  found  a  large  quantity  of  bad  shillings,  and  upon  the  woman  six 
bad  shillings.  The  prisoners  were  both  convicted  of  the  double  uffenoe,  on  the  ground  that 
both  being  engaged  in  the  same  illegal  traffic,  the  act  of  one  was  the  act  of  both ;  but  up(« 
the  case  being  reserved,  the  judges  held  the  woman  alone  liable  to  be  convicted,  and  that  of 
the  single  offence  only. 

(6)  R.  V.  Pa^e.— Page  and  Jones  were  indicted  under  2  Will.  4,  c.  84,  s.  7,  for  uttering 
counterfeit  half  crowns,  twice  on  the  same  day  {  and  it  appeared  that  they  were  seen  at  different 
times  in  the  morning  together,  and  that  Page  went  into  an  inn,  leaving  Jones  about  twelve 
yards  off  in  the  street,  whilst  Page  passed  one  half  crown  in  a  room  which  was  out  of  the  sight 
of  Jones ;  Page  then  came  out,  joined  Jonra  and  they  went  together  to  another  inn,  where 
Jones  went  in  and  passed  another  half  crown,  leaving  Page  standing  about  twelve  yards  off  in 
the  street,  and  out  of  sight  of  where  Jones  passed  the  half  crown.  Mr.  Justice  Coleridge  said 
he  thought  the  true  principle  was  to  ascertain  whether  the  one  prisoner  was  so  near  to  the 
other  as  to  help  the  other  to  get  rid  of  the  money,  which  he  did  not  think  the  evidence  proved 
in  this  case.    The  jury  convicted  both. 

(c)  The  following  is  Mr.  Greaves*  note  to  the  case  of  R.  v.  Page  and  others  i "  I  suggested 
in  this  case  that  R,  v.  Else  had  proceeded  on  a  fallacy.  It  was  considered  in  the  same  light  as 
a  felony,  and  the  rule  as  to  principal  and  accessory  applied  to  it,  which  was  erroneous,  as  it  was 
a  misdemeanor,  and  therefore  all  persons  taking  part  in  it  were  principals  though  absent.  The 
learned  judge  made  no  direct  attention  to  this  suggestion,  which  seems  to  me  to  deserve  con- 
sideration ;  the  rule  is  that  in  misdemeanors  all  persons  concerned  therein  are  principals  (ante 
p.  33;  4  Bl.  Com.  36;  1  Hale,  618;  12  Co.  81;  Dalt  c.  161;  2  Inst.  188;  Co.  Litt.  57; 
Fost  72 ;  Baker  v.  Rogers^  Cro.  Eliz.  788),  and  whatever  would  make  a  person  aooeasoiy  in 
a  felony  makes  him  a  principal  in  crimes  where  there  are  no  accessories.  It  has  been  so  held 
in  treason:  (12  Co.  61;  Siamf.  P.  C.  40.)  In  all  these  cases  of  uttering  the  evidence  would 
certainly  have  satisGed  the  jury  if  the  case  had  been  a  felony,  that  the  party  absent  was  ao 
accessory,  and  therefore  it  should  seem  he  was  a  principal  in  the  misdemeanor.  If  that  be  so, 
the  indictments  charging  with  the  actual  uttering  were  right,  because  that  is  charging  acoordiog 
to  the  legal  effect  of  the  offences.  In  12  Co.  81,  it  was  held  that  if  one  before  the  act  done 
procure  another  to  counterfeit  the  great  seal,  in  the  indiotinent  he  may  be  charged  with  the 
fact,  via.,  the  counterfeiting.    Unlesa  therefore,  the  misdemeanor  of  uttering  base  coin  is  to  be 
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are  entitled^  I  think,  to  great  weight ;  and  it  seems  that  the  Rio. 

decision  in  B.  v.  Else  arose  from  the  jadges  not  adverting  to  the  ^^^^^^ 

distinction    between    misdemeanor     and    felony.      The    cases  

referred  to  in  B,  v.  Else,  viz.,  B.  v.  Scares  (R.  &  R.  25),  and  1862, 

B,  V.  Davis  {ib.  113),  were  cases  of  felonious  forgery.  Mit^ 

Eble,  J. — The  principle  on  which  the  learned  jndge  acted  at  ^Absent 
the  trial  is^  I  apprehend,  one  of  universal  application ;  that  all  participator-^ 

persons  who  are  concerned  in  the  commission  of  a  misdemeanor  ^"'J'.'J^  . 

*  .      .      ,  ,  J'        .     .1     .       1      ii  •  •   .•       •      •    i.i.    count frfeit coin. 

are  prmcipals ;  and,  according  to  that  rule,  this  convioiion  is  right. 

Talfoubd,  J. — I  should  have  felt  no  doubt  in  this  case  but  for 
the  authorities  which  have  been  mentioned;  if  the  law  was 
otherwise,  it  would  be  impossible  to  convicb  an  absent  utterer 
at  all. 

Cbompton,  J. — I  think  that  the  old  authorities  having  pro- 
ceeded upon  a  forgetfulness  of  an  important  principle,  it  ought 
to  be  overruled. 

Oonviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

Apnl  24,. 1852. 

Reg.  v.  Baldry.  (a) 

Evidence — Canfesaion^^AdnUssibility — Inducement  or  threat 

A  constable,  upon  apprehending  a  prisoner  on  a  criminal  charge  addressed 
to  him  these  words :  **  You  need  not  say  anything  to  criminate  your' 
yourself.  What  you  do  say  will  be  taken  down,  and  used  in  evidence 
against  you :  ** 

Held  that  those  words  did  not  import  any  threat  oi*  inducement  to  the  prisoner ; 
and  that  a  statement  made  by  him  subsequently  was  admissible  as  evidence 
against  him  upon  his  trial,  R.  v.  Drew,  8  0.  &  P.  140  ;  R,  v.  Morton, 
2  Moo  &  Bob.  514  ;  R.  v.  Furley,  1  Cox  0.  0.  76  ;  and  R.  v.  Harris, 
ib,  106,  overruled.) 

THE  following  case  was  stated  by  the  Lord  Chief  Justice  of 
the  Court  of  Queen^s  Bench  : — 
''  At  the  last  assizes  for  the  county  of  Suffolk,  the  prisoner  was 

distinguished  from  all  other  misdemeanors,  these  cases  deserve  consideration,  and  the  more  so 
beoanse  if  thej  are  good  law  the  otterer  alone  can  be  conTicted,  while  the  partjin  the  distanoe 
who  generally  is  the  more  gniltj,  will  altogether  escape.  He  cannot  be  couTicted  as  prindpal 
becaose  he  is  absent,  nor  as  accessory  becanse  in  misdemeanors  there  are  no  accessories.  In 
Reff,  ▼.  Roderick  (7  G.  P.  798),  Mr.  Baron  Parke  expressly  declared  that  when  an  offence 
was  made  a  misdemeanor  by  statute  it  was  made  so  for  all  purposes,  and  surely  there  can  be  no 
good  reason  for  introducing  an  exception,  the  effect  of  which  is  to  giro  perfect  impunity  to 
xuilty  parties.  The  only  cases  referred  to  in  Rex  ▼.  Ette  were  Rex  ▼.  ooar«f(R.  &  R.  C.  C.  R. 
25);  and  Rtx  ▼.  Davie  (ibid,  113),  both  cases  of  felony."— [C.  S.  G.] 
(a"\  Reported  by  A.  Bittlesiox,  Esq.,  Barrister-at  Law. 
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Bw.        tried  before  me  upon  an  indictment  charging  him  with  haying 
^^  administered  poison  to  his  wife,  with  intent  to  murder  her. 

'  ''  On  the  part  of  the  prosecution,  a  police  constable  was  called, 

1852.        whose  evidence  thus  began : — ^  I  went  to  the  prisoner's  house  on 
£vidcnco      *^®  ^'^^^  December.    I  saw  the  prisoner.   Dr.  Vincent  and  Page, 
Inducement—  another  constable,  were  with  me.  I  told  him  what  he  was  charged 
Cortfeseion.    with  ;  he  made  no  reply,  and  sat  with  his  face  buried  in  his  hand- 
kerchief.    I  believe  he  was  crying*     I  said  he  need  not  say  any- 
thing  to  criminate  himself  ^  what  he  did  say  would  he  taJeen  down, 
and  used  as  evidence  against  him.* 

"  Objection  was  made  on  behalf  of  .the  prisoner,  that  what  he 
then  said  was  not  admissible. 

*'  I  thought  that,  although  the  caution  of  the  constable  differed 
from  that  directed  by  11  &  12  Vict.  c.  42,  s.  18,  to  be  given  by 
the  justice  to  the  prisoner  in  the  word  '  will/  instead  of '  may,' 
it  did  not  amount  to  any  promise  or  threat  to  induce  the  prisoner 
to  confess ;  that  it  could  have  no  tendency  to  induce  him  to  say 
anything  untrue ;  and  that  in  spite  of  it,  if  he  did  afterwards 
confess,  the  confession  must  be  considered  voluntary,  I  there- 
fore allowed  the  witness  to  give  in  evidence  what  die  prisoner 
then  said,  which  amounted  to  a  confession  of  his  guilt. 

'^But  as  doubts  have  been  entertained  by  learned  judges 
whether  a  confession,  after  such  a  caution,  may  lawfully  be 
given  in  evidence,  I  reserved  the  question  for  the  Court  of 
Criminal  Appeal. 

''The  prisoner  was    convicted,  and  sentence    of   death  was 
passed  upon  him." 
Argument.  Henry  Mills,  for   the  prisoner. — ^The  question  is,  what  effect 

those  words  were  calculated  to  produce  on  the  mind  of  the 
prisoner,  when  he  was  so  addressed  by  «  constable,  and  informed 
of  the  consequence  of  making  a  statement.  If  they  held  out  to 
him  the  assurance  of  any  worldly  advantage  to  himself  in  regard 
to  the  charge,  as  the  consequence  of  making  a  statement,  or  of 
harm,  as  the  consequence  of  refraining  from  doing  so,  any  state- 
ment made  on  the  strength  of  them  would  be  inadmissible  in 
evidence. 

Lord  Campbell,  O.J. — ^Yes ;  that  is  the  question. 

Mills. — The  law  presumes  that  a  statement  made  on  the 
strength  of  such  an  inducement  will  be  untrue.  It  may  be  a 
false  charge  against  the  prisoner,  and  therefore  is  inadmissible  in 
evidence. 

Sir  F.  Pollock,  C.B. — The  law  does  not  presume  it  to  be 
untrue,  but  only  dangerous  to  be  left  to  the  jury. 

Mills. — It  will  be  unworthy  of  judicial  knowledge,  and  inad- 
missible in  evidence.  The  law  in  regard  to  the  practice  in  criminal 
matters  in  early  times  is  barren  of  authorities,  and  rests  on  tradi- 
tion. The  earliest  reference  to  principle  in  regard  to  the  receiv- 
ability  in  evidence  of  confessions,  is  one  to  Hardres'  Reports, 
p.  137,  in  Gilbert  on  Evidence,  p.  128  (Sedgwick's  ed.) ;  and  it 
would  seem  that  the  present  law  on  the  subject  is  none  other  than 
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an  application  of  the  general  maxim,  nemo  tenetur  prodere  seipaum.        Hbo. 
It  is  now  a  common  doctrine  that  a  confession,  to  be  admissible,      ^  ^' 

must  be  free  and  voluntary ;  that  it  must  not  be  extracted  by  any        * 

sort  of  threats  or  violence,  nor  obtained  by  any  direct  or  implied  1852. 
promises,  however  slight,  or  by  the  exertions  of  any  improper  ,,  T^ 
inflaence :  (2  Russ  on  Cr.  826.)  And,  further,  that  the  law  will  inducement^ 
not  measure  the  force  of  the  influence,  or  decide  upon  its  effect,  Con/enion, 
upon  the  mind  of  the  prisoner,  and  will  therefore  exclude  the 
declaration,  if  any  degree  of  influence  has  been  exerted  :  {ibid.) 
The  law  is  suspicious  of  confessions ;  it  suspects  that  it  does  not 
get  at  the  truth  as  to  the  way  in  which  they  were  obtained.  They 
are  said  to  be  the  weakest  and  most  suspicious  of  all  testimony, 
very  liable  to  be  obtained  by  artifice,  false  hopes,  promises  of 
favour,  or  menaces,  seldom  remembered  accurately,  or  reported, 
with  precision,  and  incapable,  by  their  nature,  of  being  disproved 
by  other  negative  evidence  :  (4  Black.  Com.  357.)  In  the  spirit 
in  which  the  law  on  this  subject  has  come  down  to  ns,  not  only 
ought  it  to  be  supposed  that  a  prisoner,  in  making  a  statement, 
has  done  so  on  the  strength  of  an  inducement,  if  any  ever  so 
slight  has  been  held  out,  but,  in  the  consideration  of  whether 
words  used  towards  him  may  be  interpreted  to  convey  an  induce- 
ment,  he  is  entitled  to  have  them  construed  as  doing  so,  if  by 
possibility  they  can  be  so  construed  :  {Bex  v.  Williams,  2  Ross,  on 
Cri.  832.)  "  Too  great  chastity  cannot  be  observed  on  this  sub- 
ject :*'  {Per  cur,  Thompson's  case,  1  Leach,  0.  C.  291.)  Saying  Argmnont. 
to  a  prisoner,  "  it  would  be  worse  for  him  if  he  did  not  confess,  or 
better  if  he  did,''  is  sufficient  to  exclude  a  confession,  according 
to  constant  experience  :  (2  East,  P.  C.  639.)  Saying  to  a  prisoner, 
'^  I  am  in  great  distress  about  my  irons ;  tell  me  where  they  are, 
and  I  will  be  favourable  to  you,''  excluded  the  prisoner's  state- 
ment :  Oass's  ca^,  1  Leach  C.  C.  293.  (a)  So  also  did  the  words, 
"  you  had  better  split,  and  not  suffer  for  all  of  them  : "  {Beg  v. 
Thomas,  6  C.  and  P.  353.)  So  also  did  the  words  ^^no  doubt  thou 
wilt  be  found  guilty ;  it  will  be  better  for  you  if  you  will  con- 
fess : "  {8Ii£r  ring  ton's  case,  2  Lewin,  123.)  So  did  the  words, 
"  you  had  better  tell  the  truth,  or  it  will  lie  upon  you,  and  the 
man  go  free : "  {Bex  v.  Enoch  and  Mary  Pullen,  5  C.  &  P.  539.) 
So  did  the  words,  ^'  you  are  under  a  suspicion  of  this ;  you  had 
better  tell  all  you  know: "  {Bex  v.  Kingston,  4  G.  &  P.  387.) 

Sir  p.  Pollock,  0.  B. — ^Tou  need  not  cite  cases  that  are 
familiar.  Confessions  have  been  excluded  where  the  prisoner  has 
been  told  it  would  be  better  for  him  to  tell  the  truth,  or  worse  for 
him  if  he  did  not, — whenever  there  is  an  express  assurance  that 
it  will  be  better  or  worse. 

Mills, — Even  impressing  a  man  with  the  fact  that  the  prose- 
cutors are  sure  of  his  guilt ;  alarming  him,  so  as  to  make  him 
throw  himself  on  their  unpromised  mercy,  is  enough  to  exclude. 
Saying  to  a  man,  '^  It's  of  no  use  for  you  to  deny  it,  for  there  is  a 
man  and  a  boy  will  swear  they  saw  you  do  it,"  excluded  the 
prisoner's  statement ;  it  is  an  inducement  to  say  something ;  what 
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the  prisoner  said^  therefore^  is  not  admissible.  Per  Gnmey,  B.^ 
Rex  V.  Mills  (6  C.  &  P.  146).  So  also  did  the  words  ^' it's  of  no 
use  for  you  to  deny  it."  Reg  v.  Warringham  (16  Jur.  318),  decided 
by  Parke,  B.  Take  the  words  used  to  the  prisoner  first,  as 
meaning  that  whatever  he  said  would  be  used  in  evidence,  and 
used  against  him.  Thus  construed,  the  words  are  a  threat,  they 
imply  that  an  exculpatory  statement  will  be  a  lie,  and  therefore  an 
aggravation  of  guilt,  and  under  the  dread  of  exasperating  the 
prosecutors,  the  prisoner  may  have  been  tempted  to  throw  him- 
self on  their  unpromised  mercy ;  they  drive  him  to  a  statement, 
and  one  of  a  character  to  fall  in  with  the  mood  of  those  who  ad- 
dress him. 

LoBD  Camfbell,  C.  J. — I  cannot  see  that  the  words  were  a 
threat. 

Pabkb,  B. — I  have  sent  for  my  notes  of  the  case  of  The  Queen 
V.  Warringham.  My  note,  is,  that  the  words  used  were,  "  that  it 
would  be  better  to  confess.^'  The  object  of  the  report  was  not  to 
show  what  words  amount  to  an  inducement,  but  that  where 
words  of  indacement  were  used,  and  it  is  doubtful  whether  they 
were  used  before  or  after  a  statement,  that  the  prosecution  must 
clear  up  the  doabt,  and  show  that  they  did  not  precede  the  state- 
ment. 

Mills, — That  is  so,  and  your  lordship's  correction  of  the  words 
of  inducement  used  in  that  case  renders  it  inapplicable  to  the 
point  for  which  I  adduced  it.  The  words,  however,  are  not  to  be 
considered  as  a  threat.  I  rely  on  their  literal  signification  taken 
in  their  plain  and  literal  sense,  and,  construed  in  the  only  way  in 
which  they  can  be  construed  without  reading  them  as  a  threat,  or 
as  involving  an  absurdity,  they  holdout  an  assurance  of  advantage 
to  the  prisoner  in  regard  to  the  charge,  which  renders  the  state- 
ment made  on  the  strength  of  them  inadmissible  in  evidence. 
They  mean,  what  you  say  will  be  taken  down  and  used  as 
evidence  against  you,  '^  as,''  that  is  to  say,  m  lihe  manner  as 
evidence  against  a  prisoner ;  in  other  words,  they  will  be  used  at 
the  trial :  ^'  as"  is  a  word  of  similitude.  It  cannot  be  that  the 
prisoner's  statement  would  necessarily  be  something  the  effect  of 
which  would  criminate  him,  and  so  be  evidence  against  him  ;  his' 
statement  might  have  been  a  detailed  exoneration  of  himself.  The 
words  are  certain  in  telling  the  prisoner  that  his  statement  would 
be  used,  and  he  is  entitled,  not  only  by  a  favour  due  to  him  by 
law  on  the  occasion,  but  also  according  to  the  rational  interpre- 
tation of  the  words,  to  have  '^  as  evidence  against  him"  construed 
to  mean  ^'  in  like  manner  as  ;  "  for  otherwise  the  words,  if  not  a 
threat,  import  an  absurdity.  The  accused  man  sat  with  his  face 
in  his  handkerchief,  weeping,  when  the  words  were  addressed  to 
him  :  had  shown  no  intention  of  speech ;  his  situation  was  one  to 
invite  pil^;  and  the  words  '^as  evidence  against"  were  prefaced 
with  words  of  comfort.  He  was  told,  '^  you  need  not  say  anything 
to  criminate  yourself."  In  effect  he  was  told,  ^'  speak  if  you  like, 
nor  need  you  criminate  yourself;  what  you  like  to  say,  however. 
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shall  be  used  at  your  trial ;  be  warned^  therefore^  to  say  nothing        Rbo. 
against  yourself/'     In  Ths  King  v.  Drew  (8  C.  &  P.  140),  the  pri-  ''• 

soner  was  told  "not  to  say  anything  to  prejudice  himself,  as  what        ' 

he  said  would  be  taken  down,  and  would  be  used  for  or  against  1852. 
him  at  his  trial/'  Mr.  Justice  Coleridge  held  this  to  be  an  induce-  r~ 
ment,  and  that  the  prisoner's  statement  could  not  be  received  in  juducemau^ 
evidence ;  nor  is  this  to  be  considered  as  a  hasty  decision.  In  Confession, 
The  Queen  v.  Morton  (2  M.  &  B.  514),  the  prisoner  was  told  by 
the  constable  who  apprehended  him,  ^^  YtThat  you  are  charged  with 
is  a  very  heavy  offence,  and  you  must  be  very  CEiref  ul  in  making 
any  statement  to  me  or  anybody  else  that  may  tend  to  injure  you ; 
but  anything  that  you  can  say  in  your  defence  we  shall  be  ready 
to  hear,  or  to  send  to  assist  you."  Mr.  Justice  Coleridge  excluded 
this  statement,  which  was  made  in  consequence  of  this  address. 
He  said,  ^'  Upon  reflection,  I  adhere  to  my  decision  in  The  King 
V.  Drew.  If  the  latter  words  had  stood  alone,  a  confession 
obtained  by  them  would  be  clearly  inadmissible ;  they  are  likely 
to  produce  an  improper  effect  on  his  mind.  Before  such  evidence 
can  be  received,  it  must  be  seen  that  the  prisoner's  mind  is  free 
from  any  false  hope  or  fear  that  would  be  likely  to  operate  upon 
it  and  induce  him  to  state  that  which  is  not  true.  If  auy  such 
influence  has  been  used,  both  the  hope  and  the  fear  must  be 
removed  by  a  proper  caution  before  the  prisoner's  statement  can 
be  received.  In  Drew's  case  the  prisoner  was  told  that  what  he 
said  would  be  used  for  him.  Is  not  that  creating  a  hope  that  if  Argument. 
he  told  his  story,  whether  true  or  false,  it' might  benefit  him? 
The  caution  that  comes  after  does  not  take  away  the  objection 
created  by  a  promise  in  his  favour ;  because  it  is  impossible  to  say 
that  the  caution  so  modified  the  influence  of  the  promise  as  to 
leave  his  mind  in  an  unprejudiced  state  to  tell  only  the  truth. 
Besides,  the  law  will  not  sanction  this  sort  of  balancing  the  one 
influence  with  another.  The  prisoner's  mind  must  be  left  entirely 
free.  Approving  of  the  decision  quoted,  I  think  this  case  comes 
altogether  within  the  principle  of  it.  The  word  "defence,"  neces- 
sarily conveying  to  the  prisoner's  mind  that  what  he  said  would 
be  for  his  benefit,  the  hope  is  created  and  remains.  As  to  what 
has  been  said  about  the  effect  of  this  decision  being  to  exclude 
everything  said  before  the  magistrates,  I  altogether  differ  from  it. 
It  is  the  duty  of  a  magistrate  to  give  the  prisoner  the  opportunity 
of  saying  what  he  chooses,  whether  for  or  against  himself,  provided 
no  improper  infiuence  be  used.  But  when  a  man  interferes  who 
has  no  such  duty,  and  uses  language  tending  improperly  to  in- 
fluence the  prisoner's  mind,  the  statement  cannot  be  received." 
This  decision  is  perfectly  rational;  and  warrants,  as  in  that  case  so 
in  this,  that  the  caution  given  to  the  prisoner  may  be  read  as  if 
the  words  '^against  you"  had  not  occurred  in  it;  if  constables  and 
others  will  inform  prisoners  of  the  consequences  of  making  a 
statement,  it  is  onlv  just  to  require  that  thev  should  do  so  cor- 
rectly, and  not  hold  out  to  them  unfounded  hopes  of  advantage 
from  making  statements.     Another  decision  on  this  point  is  The 
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Queen  v.  Mary  Furley  (1  Cox  C.  C.  76.)    Tliere  the  prisoner  was 

told  by  a  policeman^  whatever  she  told  him  would  be  used  against 

her  on  her  trial.     Mr.  Justice  Maule  decided  this  case  on  the 

authority  of  The  King  r.  Drew,  holding  that  to  assure  the  prisoner 

E'^doT        ^^^^  whatever  she  said  would  be  used  at  her  trial,  was  holding  out 

Inducement-^  to  her  an  advantage  which  rendered  her  statement  inadmissible. 

Confetuion,    He  said,  where  any  caution  at  all  is  given,  the  proper  course  is,  to 

let  the  prisoner  know  what  he  says  may  do  him  harm,  but  cannot 

possibly  do  him  good.     His  words  also  are,  '^  If  you  promise  a 

person  that  what  he  states  will  at  all  events  be  used  at  the  trial^ 

you  may  be  thereby  inducing  him  to  confess.^' 

LoED  Campbell,  C.J. — What  possible  inducement  to  confess 
do  you  hold  out,  when  you  tell  a  man  that  you  will  use  his  con- 
fession against  him  at  his  trial  7 

Mills. — ^The  inducement  of  hope  that  the  fact  of  his  con- 
fessing and  enabling  you  to  use  his  confession,  will  be  an 
advantage  to  him  at  the  trial;  the  hope  that  the  adduction 
at  the  trial  of  a  confession  made  at  the  time  of  the  charge 
will  be  regarded  to  his  advantage,  and  be  a  ground  of 
mercy,  as  arguing  repentance  and  a  disposition  to  repair  the 
harm  done.  The  man  confesses,  in  order  that  the  confession 
may  be  adduced  at  his  trial.  He  makes  the  fact  of  his 
confession  the  ground  of  his  claim  to  mercy,  when  it  is 
adduced  against  him :  {Bex  v.  Millen  and  another,  3  Cox  C.  C. 
Argnment.  507.)  The  law  supposes  that  an  innocent  man  charged  with 
an  offence,  may  be  tempted,  on  being  told  it  will  be  better 
to  confess,  or  better  to  speak  the  truth,  even  to  charge 
himself  falsely  with  the  crime  {Reg.  v.  Oamei',  1  Den.  C.  C. 
329),  and  therefore  that  any  statement  he  makes  in  conse- 
quence of  being  so  addressed,  shall  be  excluded.  If  so,  why 
may  not  the  prisoner  have  been  similarly  affected  in  the 
present  case.  No  man  really  believes  that,  to  tell  a  man 
he  had  better  speak  the  truth,  will  be  an  inducement  to  him 
falsely  to  charge  himself,  except  in  the  rarest  instances.  A 
prudent  rule,  according  to  views  entertained  at  present  on  this 
subject,  might  let  such  confessions  in  evidence ;  but  the  law  does 
not  let  them  in,  nor  are  we  at  liberty  to  see  these  questions 
except  with  the  eyes  of  the  law.  Mr.  Justice  Maule's  decision 
was  not  a  hasty  one.  Another  decision  of  his  to  the  same  effect 
is  reported  in  The  Queen  v.  Harris  (1  Cox  C.  0. 106) ;  the  prisoner 
was  cautioned  in  the  same  terms  as  in  Mary  Furley* s  case,  and  Mr. 
Justice  Maule  decided  the  same  way.  What  is  the  difference 
between  saying  you  had  better  confess,  or  you  had  better 
tell  the  truth,  and  holding  out  to  the  prisoner  the  promise 
of  that  circumstance  from  which  the  miserable  advantage, 
such  as  it  is,  of  confessing  would  be  derived,  viz.,  the  merit 
of  having  made  an  immediate  confession.  But  the  question 
is  not  necessarily  whether  any  inducement  was  held  out  to 
him  to  confess,  but  whether  any  assurance  was  held  out  to 
him  of  advantage  in  regard  to  the  charge  as  the  consequence 
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of  making  a  atatemerU.    A  man's  own  statement  made  on  the        Ru. 
spnr  of  the  moment  is  often  a  clear  proof  of  innocence^  yet  he  is      ^  ''- 

not  by  law  entitled  himself  to  adduce  it  in  his  own  favour.     If        ' 

the  prosecution  say  they  will  adduce  his  statement  in  evidence^  1852. 
they  promise  an  advantage  to  him;  and,  if  they  promise  this  „  71  __ 
advantage  to  him,  then,  in  point  of  law,  his  statement  or  inducement-- 
confession  made  on  the  strength  of  it  must  not  be  regarded  Confession. 
as  free.  The  prisoner  might  have  been  tempted  on  his 
assurance  to  make  a  statement  in  confession  and  avoidance  of 
facts  against  himself,  and  may  thus  have  implicated  himself  in  the 
charge.  Lord  Denman,  in  Reg.  v.  Arnold  (8  C.  &  P.  662),  has 
laid  down  the  proper  form  of  caution  to  be  used  by  the 
magistrates  to  prisoners ;  this  form  seems  cautiously  framed  to 
prevent  the  prisoner  from  supposing  that  he  shall  necessarily  have 
the  benefit  of  having  what  he  then  says  adduced  at  his  trial.  The 
form  prescribed  by  the  statute  11  &  12  Yict.  c.  42,  s.  18,  is  in  the 
words  of  Lord  Denman,  and  thus  inferentially  sanctions  the 
same  conclusion.  I  submit  that  to  assare  a  man  that  his  own 
statement  shall  be  added  in  evidence  if  he  pleases  to  make  one, 
is  a  promise  of  an  advantage  in  regard  to  the  charge,  such 
as  renders  a  statement  made  on  the  strength  of  it  inadmissible 
in  evidence.  Secondly,  that  the  words  in  this  case  held  out  that 
assurance  to  the  prisoner,  and  therefore  ought  to  have  led  to  the 
rejection  in  evidence  of  the  statement  he  made. 

D.  Power  and  Newton  appeared  for  the  prosecution,  but  the  j  , 
court  intimated  that  as  all  the  court  were  unanimous,  it  would  not   ^ 
be  necessary  to  hear  them. 

LosD  Campbell,  C.J. — As  I  reserved  this  point,  I  should 
prefer  that  the  other  judges  deliver  their  opinion  first. 

Pollock,  C.B. — I  am  of  opinion  that  this  conviction  was  right, 
and  the  evidence  properly  received.  The  ground  upon  which  the 
rule  of  law  proceeds  is,  that  it  would  not  be  safe  to  receive  a  state- 
ment made  under  the  influence  of  any  hope  or  fear;  not  that  the 
law  presumes  that  any  such  statement  would  be  false,  but  only 
that  it  would  be  unsafe  to  rely  upon  it.  But  does  the  rule  apply 
to  this  case  ?  It  has  often  been  held  that  a  caution  to  speak  the 
truth  will  not  exclade  the  statement  (i2.  v.  Court,  7  Car.  &  P.  496) ; 
yet  even  in  that  case  the  person  charged  might  have  understood 
the  caution  as  meaning  that  he  could  not  tell  the  truth  without 
confessing  his  guilt.  The  answer  is,  that  he  ought  not  so  to  have 
understood  it,  and  it  would  indeed  be  strange  to  find  a  decision  that 
an  invitation  to  tell  the  truth,  when  there  is  no  obligation  to  speak 
at  all,  can  be  considered  as  influencing  the  mind  either  by  hope  or 
fear.  When,  however,  the  admonition  is  coupled  with  an  expres- 
sion that  it  will  be  better  for  the  prisoner  to  do  so,  then  the  state- 
ment has  been  excluded,  as  in  B.  v.  Qamer  (1  Den.  C.  C.  359.) 
The  real  question  is,  whether  the  language  used  can  be  understood 
as  conveying  some  intimidation,  or  offering  some  reward  which 
might  induce  the  person  addressed  to  speak  at  all ;  the  objection 
does  not  consist  in  the  inducement  to  acknowledge  guilt,  but  the 
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inducement  to  speak  at  all ;  and  perhaps  the  words  '^  it  will  be 
better  for  you  to  speak  the  truth/'  may  be  objectionable  on  the 
ground  that  they  import  an  inducement  to  say  something.  Now^ 
excepting  the  cases  decided  by  my  brothers  Coleridge  and  Maule, 
B  -^IL  there  is  no  authority  for  saying  that  the  words  used  in  the  present 
Inducement^  ^^^  ^^®  ^^  ^  suj£cient  to  exclude  the  statement ;  and  it  certainly 
Concession,  appears  to  me  that  the  effect  of  them  must  have  been  to  leave  the 
prisoner  in  a  state  of  perfect  indifference  whether  he  should  open 
his  mouth  or  not.  With  regard  to  the  cases  of  JB.  v.  Drew  and 
R,  V.  Morton,  before  my  brother  Coleridge,  and  the  cases  of 
R,  V.  Furley  and  R.  v.  Harris,  before  my  brother  Maule,  I  must 
say  that  I  cannot  assent  either  to  the  decisions  or  to  the  reasons 
given  in  those  cases.  We  are  not  to  torture  expressions,  or  con- 
sider what  a  man  may  possibly  have  misunderstood  them  to  mean; 
for  if  so,  even  the  words  of  the  statute  which  has  been  referred  to 
(11  &  12  Yict.  c.  42,  s.  18)  might  be  ingeniously  twisted  to  mean 
something  different  from  that  which  was  intended.  I  deem  it 
important  for  the  protection  of  innocence,  that  every  man  when 
he  is  charged  with  an  offence  should  be  distinctly  told  the  nature 
of  it ;  and  that  attention  should  be  paid  to  anything  which  at  that 
moment  he  may  choose  to  say  with  regard  to  it,  as  he  may  be  in  a 
situation  to  make  some  statement  which  may  ultimately  lead  to 
the  proof  of  his  innocence ;  but  it  is  also  important  that  he  should 
be  reminded  that  he  is  under  no  obligation  to  criminate  himself, 
and  that  if  he  does  state  anything  to  criminate  himself  it 
will  be  given  in  evidence  against  him ;  and  it  is  quite  clear  to  me 
that  no  person,  addressed  as  this  prisoner  was,  could  have  mis- 
understood the  meaning  of  the  words,  or  have  been  in  any  way 
removed  from  that  steady  self-possession  which  is  necessary  to 
render  his  confession  admissible  against  him. 

Pabke,  B. — I  agree  in  the  opinion  which  has  been  expressed 
by  the  Lord  Chief  Baron.  I  think  that  Lord  Campbell  was 
perfectly  right  in  the  course  which  he  took  at  the  trial.  The 
objection  was,  that  the  words  used  by  the  police  constable  in- 
duced the  confession ;  but  my  lord  thought  that  although  the  words 
used  by  the  constable  were  different  from  those  prescribed  by  the 
statute,  when  the  person  charged  is  before  a  magistrate,  the  word 
vnll  being  substituted  for  may,  yet  such  an  expression  could  have 
no  tendency  to  make  him  confess,  or  to  induce  him  to  say  anything 
untrue,  and  that,  in  spite  of  it,  if  he  did  afterwards  confess,  that 
confession  must  be  considered  free  and  voluntary ;  and  I  consider 
that  reasoning  perfectly  satisfactory.  There  is  no  doubt  as  to  the 
general  rule  of  law.  Every  confession,  to  be  admissible  in  evi- 
dence, must  be  voluntary ;  and  any  inducement  held  out|  either 
by  promise  of  favour,  or  threat  of  harm,  though  of  an  indefinite 
nature,  will  exclude  it.  Whether  it  would  not  have  been  more 
wise  to  have  allowed  the  evidence  to  go  to  the  jury,  subject  to  the 
observations  which  might  have  been  made  upon  it,  leaving  them 
to  judge  of  the  whole  matter,  it  is  much  too  late  to  inquire  now ; 
for,  from  the  earliest  period  it  has  been  the  practice,  out  of  tender- 
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noBs  to  the  prisoner^  to  reject  altogether  confession  made  under       Hbo. 
such  circumstances ;  but^  on  reviewing  the  decisions^  I  must  say  ^■ 

that  I  look  with  some  shame  to  the  state  of  the  law  upon  this        ^^ 
subject ;  and  when  I  see  the  extremely  trifling  matters^  which        1852. 
could  not  possibly  have  affected  the  mind  of  any  man,  but  which        :t7 
have  been  allowed  to  prevail  against  the  reception  of  confessions  inducemni^ 
in  evidence,  I  cannot  but  concur  in  the  observation  of  a  learned    Confession. 
writer,  Mr.  Pitt  Taylor,  "  that  justice  and  common  sense  seem  to 
have  been  sacrificed  on  the  shrine  of  mercy  : ''  (Taylor  on  Evid. 
p.  597.)     Of  course,  each  learned  judge  is  compelled  to  decide 
these  points  as  they  arise ;  and  no  man  likes  to  decide  adversely 
to  a  prisoner,  where  there  is  any  show  of  authority  in  his  favour ; 
and  hence  it  is  that  these  cases  have  gone  to  a  length  which  can- 
not be  supported.     In  the  present  case,  it  is  impossible  to  see  how 
the  words  can   be  construed  to  import  any  advantage  to  the 
prisoner  from  confessing.     Instead  of  an  inducement  to  confess, 
they  seem  rather  to  convey  a  caution  against  confessing ;  and  if 
this  were  res  nova,  I  cannot  possibly  conceive  that  it  would  bear 
argument.     Then,  are  we  bound  by  the  decisions  ?     Now,  there 
is  no  case  which  goes  the  length  necessary  to  exclude  this  con- 
fession, excepting  those  decided  by  my  brothers  Coleridge  and 
Maule ;  and  although  I  need  not  say  that  for  those  learned  judges 
I  feel  the  most  unfeigned  respect,  I  cannot  concur  in  the  judg- 
ments which  they  pronounced  in  those  cases.     This  is  not  the  first 
day  that  I  have  considered  the  question.     It  arose  before  me  c^t  _  , 
Aylesbury  some  time  ago ;  and  I  intended  to  have  reserved  the   ^ 
question  there,  if  it  had  become  necessary.     On  that  occasion,  and 
frequently  since,  I  have  reflected  on  the  subject,  and  the  conclu- 
sion at  which  I  have  arrived  is,  that  it  is  impossible  to  say  that 
any  inducement  is  held  out  to  a  man  to  confess,  when  he  is  told 
that  whatever  he  says  will  be  taken  down,  and  given  in  evidence 
against  him.     I  think  that  we  are  indebted  to  Lord  Campbell  for 
i*eserving  this  case,  in  which,  by  the  unanimous  judgment  of  this 
court,  the  law  must  now  be  considered  as  settled. 

E&LE,  J. — I  also  think  that  the  statement  of  the  prisoner  was 
properly  received.  According  to  my  experience,  when  a  person 
is  wrongfully  accused,  the  best  means  of  discovering  his  innocence 
is  found  in  the  language  which  he  himself  used  at  the  time  of  the 
charge;  and  so  when  a  person  is  rightfully  accused,  it  appears  to  me 
that  a  clear  confessioD,  well  proved,  is  the  most  satisfactory  evidence 
of  guilt.  By  our  law  such  evidence  is  not  admissible  where  it  has 
been  obtained  by  any  promise  of  advantage,  or  any  threat  held 
out  to  the  person  charged ;  bat,  unless  there  is  a  clear  promise  or 
a  clear  threat,  I  think  that  the  evidence  ought  to  be  received ; 
but  the  general  principle  must  be  appUed  by  each  judge  to  the 
facts  of  the  particular  case,  according  to  the  rules  of  common 
sense.  I  agree  with  Mr.  Pitt  Taylor  that,  in  many  of  the 
cases,  justice  and  common  sense  have  been  sacrificed, — but  not 
as  it  appears  to  me  at  the  shrine  of  mercy — ^rather  at  the  shrine 
of  guilt;   because  I  recrard  a  wrongful  acquittal  as  unmerciful 
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to  the  prisoner^  whose  real  interests  are  sacrificed  by  his 
escape^  as  well  as  to  society.  The  assarance  that  a  statement 
either  will  or  may  be  nsed  in  evidence  for  or  against  the 
prisoner^  ought  not^  in  my  opinion^  to  exclude  that  statement ; 
77^  _  because  it  is  the  property  of  all  evidence  to  operate  for  or  against 
Induc^u^  the  party  against  whom  it  is  produced ;  and,  whether  the  words 
Confession,  are,  "it  wiU  be  used/'  or  "it  may  be  used/'  they  seem  to  me  to 
come  to  precisely  the  same  thing.  In  the  able  argument  addressed 
to  us,  it  was  urged  that  the  positive  assurance  that  the 
statement  will  be  used,  holds  out  a  promise  of  advantage, 
and  therefore  excludes  the  confession;  but,  if  the  words  "will 
be  used''  import  an  absolute  advantage,  the  words  "may 
be  used  "  equally  import  a  contingent  advantage,  which  ought 
also  to  exclude ;  yet  tho  mention  of  the  contingent  user  of  the 
statement  in  evidence  was  never  supposed  to  exclude ;  but,  on 
the  contrary,  the  Legislature  has  directed  the  officer  of  the  law 
expressly  to  inform  the  prisoner  that  his  statement  may  be  used 
in  evidence  against  him,  for  the  very  purpose  of  giving  him  a 
caution. 

Williams,  J. — I  am  of  the  same  opinion.  The  words  spoken 
by  the  constable  seem  to  me  to  import  nothing  more  than  a 
caution  to  the  prisoner  that  what  he  said  would  nob  be  kept 
secret,  but  would  be  given  in  evidence  upon  his  trial;  and  I 
think  that  those  words  do  not  prevent  the  confession  from  being 
free  and  voluntary. 

LoED  Campbell,  C.  J, — I  adhere  to  the  opinion  which  I 
entertained  at  the  trial;  and  I  concur  in  the  reasons  which 
have  already  been  given  by  my  learned  brothers.  The  rule  has 
been  well  laid  down  by  my  brother  Parke — that  if  any  worldly 
advantage  from  a  confession,  or  any  harm  from  refusing  to 
confess,  is  held  out  to  a  prisoner,  a  confession  thereby  obtained 
must  be  excluded  ;  and  the  reason  is,  not  that  the  law  supposes 
what  has  been  said  to  be  false,  but  that  the  statement  was  made 
under  some  degree  of  violence,  and  not  being  free  and 
voluntary,  it  is,  upon  the  whole,  safer  and  better  to  exclude  it 
altogether.  If  the  matter  were  res  integra,  I  should  doubt  very 
much  whether  it  would  not  be  the  better  course  to  lay  it  before 
the  jury,  allowing  them  to  give  such  weight  to  it  under 
all  the  circumstances  as  they  should  think  fit.  The  confession, 
however,  in  the  present  case  appears  to  me  clearly  admissible. 
With  regard  to  the  stat.  11  &  12  Vict.  c.  42,  s.  18,  the  course 
there  prescribed  must  bo  strictly  followed,  in  order  to  let  in 
evidence  of  the  statement  made  by  the  prisoner  before  the 
magistrate ;  but  the  statute  expressly  says  that  nothing  therein- 
contained  shall  prevent  the  prosecutor  from  giving  in  evidence 
any  other  confession  admissible  by  law.  As  to  the  decisions  of 
my  brothers  Coleridge  and  Maule,  which  have  been  cited,  I 
must  say,  with  every  possible  respect  for  the  opinions  of  those 
learned  judges,  that  I  cannot  assent  to  those  decisions.  The 
cautions  there  given  appear  to  me  to  have  no  tendency  to  compel 
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or  induce  the  person  addressed  to  say  anytUng ;  but  they  are  Baa, 

certainly  very  mncli  in  point  here ;  and  it  was  in  consequence  of  ^j^„ 

those  decisions  that  I  reserved  this  case.     I  am  glad  to  find  that        ' 

the  course  which  I  pursued  has  met  with  the  approbation  of  my  1852. 
learned  brethren. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

April  24,  1852. 

Reg.  v.  John  Smith,  (a) 

Larceny-^Fraud — Procuring  prosecutor's  signature  to  a  stamped 

receipt — Property — Possession. 

A,,  pretending  that  he  was  about  to  pay  B,  a  sum  of  money  which  was 
due  to  him,  produced  a  receipt  stamp,  and  placed  it  before  B.,  who 
tvrote  thereon,  at  A.s  request,  a  receipt  for  the  amount,  A.  then  took 
up  the  paper  and  carried  it  away,  but  never  paid  the  money. 

Held,  that  B.  never  had  such  a  property  in,  or  possession  of,  the  stamped 
paper,  ojs  to  render  the  taking  by  A.  a  larceny. 

CASE. 

AT  the  Epiphany  Quarter  Sessions^  held  by  adjournment  at 
Swansea^  in  the  county  of  Glamorgan,  on  the  9th  January, 
1 852,  the  prisoner,  John  Smith,  was  indicted  for  having,  on  the 
3rd  of  December,  1851,  one  piece  of  paper  stamped  with  a  certain 
stamp,  denoting  the  payment  of  a  duty  to  our  Sovereign  Lady 
the  Queen  of  6(2.,  of  the  property,  &c.,  of  Thomas  Henderson, 
feloniously  stolen,  &c. 

The  prosecutor,  Thomas  Henderson,  had  been  time  keeper 
and  general  clerk  to  Isaac  Powell,  a  railway  contractor,  whose 
employment  he  left  in  November,  1851.  The  prosecutor  applied 
frequently,  and  without  success,  to  Powell,  for  payment  of  wages 
due  to  him,  and  on  the  3rd  of  December,  1851,  prosecutor  went 
to  a  public-house,  where  he  saw  Powell  and  the  prisoner,  who  was  a 

f  anger  (or  foreman)  in  the  employ  of  Powell.  Prosecutor  asked 
owell  if  he  was  going  to  settle  with  him ;  Powell  answered  yes ; 
and  that  he  would  send  the  prisoner  up  to  his  house,  to  his 
(Powell's)  wife,  for  the  money.  Powell  then  left  the  house,  and 
prisoner  followed  him.  In  about  two  minutes  prisoner  returned, 
and  beckoned  the  prosecutor  to  come  to  him  into  the  public-house. 

(o)  Reported  by  A*  Brtlirov,  Esq.,  Barrister- at-Law. 
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R«o.        Prosecutor  went  there ;  they  were  alone^  and  made  up  between 
g^^^       them  the  balance  of  wages  due  to  prosecutor^  which  they  fixed 

at  4Z.  11a.  l^c{.     Prisoner  then  took  out  of  his  pocket  a  6d,  stamp^ 

1852.        and  put  it  on  the  table;  prosecutor  took  the  stamp,  and  pulled  it 

r^^^Y^    toward  himself,  and  asked  the  prisoner  whether  he  (prosecutor) 

Fraud--     should  Write   a  receipt  for  the  full  sum,   lOZ.   16».,  or  for  the 

Possession,    balance.     Prisoner  said  for  the  balance.     Whilst  prosecutor  was 

writing,  he  observed  prisoner  pull  out  a  fist  full  of  silver,  and 

turn  it  over  in  his  hand.     When  prosecutor  had  written  out  the 

receipt,  prisoner  took  it  up,  and  went  out  of  the  room.     Prosecutor 

followed  him,  and  said,  "  Smith,  you  have  not   given  me  the 

money."     Prisoner  said,  ^'It's  all  right.''     Prosecutor  repeatedly 

asked  prisoner  for  the  money,  but  in  vain.     On  the  evening  of  the 

same  day  prosecutor  met  Powell  and  the  prisoner  together,  and 

asked  Powell  if  he  had  given  prisoner  any  money  for  him.     Powell 

said  '^  No ;  but  my  wife  has."     Prosecutor  said  he  had  not  had  the 

money.     '^  Well,"  answered  Powell,  "  he  (the  prisoner)  would  not 

have  the  receipt  if  you  (the  prosecutor)  had  not  had  the  money." 

The  Chairman  told  the  jury,  after  much  doubt,  that,  if  they 
believed  the  evidence,  the  stamped  receipt  was  the  property,  and 
was  in  the  possession  of  the  prosecutor  at  and  after  the  time  of  his 
writing  the  receipt ;  and  that  if  they  believed  the  prosecutor's  state- 
ment, and  should  be  of  opinion  that  the  prisoner  took  the  receipt 
out  of  such  possession  with  a'fraudulent  intent,  they  might  convict 
him  of  larceny. 
^"®'  The  jury  returned  a  verdict  of  Guilty,  and  the  prisoner  was 

sentenced  to  imprisonment  for  four  calendar  months,  with  hard 
labour. 

The  counsel  for  the  prisoner  raised  the  following  objections  : — 
1st.  That  there  was  not  such  a  property  and  possession  in  the 
prosecutor  as  to  support  the  charge  laid  in  the  indictment.  2nd. 
That  there  was  no  evidence  of  a  felonious  taking. 

The  Chairman  reserved  the  case  for  the  consideration  of  the 
judges,  and  begged  their  opinion  thereoH. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 

Terry,  for  the  prosecution. — As  to  the  second  question  stated  in 
the  case,  it  was  clearly  a  question  for  the  jury,  whether  the  taking 
was  felonious ;  and  they  have  found  that  it  was.  As  to  the  first, 
there  is  more  difficulty ;  but  no  doubt  a  stamped  receipt  may  be 
the  subject  of  larceny,  and  is  prSperly  described  as  a  piece  of  paper 
stamped  with  a  certain  stamp  denoting  the  payment  of  a  duty  to 
the  Queen,  as  in  this  case :  (Reg,  v.  Rodway,  9  Car.  &  P.  884.)  (i) 
In  the  present  case  it  is  submitted  that,  as  soon  as  the  prosecutor 
had  filled  up  the  receipt  and  made  it  a  valid  discharge  upon  the 
face  of  it,  the  property  and  the  possession  passed  to  him  ;  and  the 
prisoner  had  no  longer  any  right  to  it  until  the  money  was  paid. 

(6)  In  that  ease  a  tenant  got  from  his  landlord  a  receipt  for  rent  which  the  landlortl  had 
hronght  with  him  ready  written,  npon  pretence  that  he  wanted  to  look  at  it,  find  wkb  intent 
to  defraud  the  landlord  of  part  of  hie  rent,  and  he  was  held  gnilty  of  laroenjr. 
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The  possession  was  transferred  to  him  nntil  that  condition  was        ItBo. 
complied  with.  S^^^ 

Pabeb^  B. — This  is  very  like  the  case  of  Rex  v.  Hart  (6  Oar.        * 

&  P.   106(c)     There,  as  Mr.  Justice  Littledale  observes,  ''the        1852. 
prisoner  took  the  stamped  papers  from  his  pocket,  and  the  prose-    £^,^]Z 
cutor  never  had  them  except  for  the  purpose  of  writing  on  them ;      Fraud^ 
they  were  never  out  of  the  prisoner's  sight.''    So  here,  the  receipt    Possession. 
was  never  handed  over  to  the  prosecutor  except  for  the  purpose  of 
his  writing  on  it  in  the  prisoner's  presence.   The  prisoner  bought 
the  stamped  paper,  and  it  was  to  continue  his  property.      He 
retained  the  control  of  it  throughout  the  transaction ;  and  the 
prosecutor  could  not  maintain  trespass  for  the  seizure  of  it. 

Terry, — This  was  an  outstanding  receipt,  which  the  prosecutor  Argament 
did  not  intend  to  part  with  until  he  received  the  money.  He 
acquired,  therefore,  a  special  property  in  it, as  bailee;  and,  although 
the  stamped  paper  was  bought  by  the  prisoner,  there  is  no  doubt 
that  a  man  may  commit  a  larceny  of  his  own  goods,  which  he  has 
bailed  to  another  person;  i2.  v.  Phipoe  (2  Leach,  673)  appears 
adverse  to  the  conviction  in  this  case,  but  the  circumstances  were 
peculiar.     There  the  prosecutor  was  compelled  by  great  violence 

(c)  In  R,  ▼.  Hart,  it  appeared  that  in  conseqaence  of  an  adTertisement  offering  to  lend  money 
npon  bills  of  exchange  or  other  personal  secnrity,  the  prosecutor  who  had  occasion  for  a  snm  of 
money  had  an  interview  with  the  prisoner,  who  told  him  he  ooQld[aoGommodate  him  with  &000L 
at  6^  per  cent.  The  prisoner  prodnced  from  his  pocket-book  ten  blank  stamps,  and  the  pro- 
secQtor  wrote  oq  each  of  them  the  words  "payable  at  Messrs.  Praed  and  Co.,  No.  9,  Fleet-street, 
London.'*  Nothing  was  written  on  the  stamps  at  the  time  hot  these  words ;  the  prisoner  took 
the  stamps  away.  The  prosecotor  saw  him  again  sereral  days  afterwards,  he  said  the  prosecutor 
had  omitted  to  sign  his  name,  and  he  again  j)rodaced  the  ten  pieces  of  paper,  the  prosecutor 
signed  them  and  wrote  "  accepted  "  on  each  of  them  and  gare  them  to  the  prisoner  again ;  he 
said  he  would  send  the  money  in  a  few  days  by  the  mail,  bat  it  was  neyer  sent.  For  the 
prisoner  it  was  contended  thit  the  papers  taken  were  not  the  subject  of  larceny,  and  that  the 
7  &  8  Geo.  4,  c.  29,  only  makes  perfect  and  arailable  instruments  the  subject  of  larceny ;  and 
secondly,  that  there  was  no  felony  because  the  paper  stamps  being  the  property  of  the  prisoner, 
no  trespass  was. committed  in  taking  them.  In  the  course  of  his  judgment  Littledale,  J.  said  : 
**  There  is,  however,  a  fourth  count  which  describes  the  papers  as  ten  pieces  of  paper,  each  having 
a  six  shilling  stamp,  and  upon  this  count  the  question  is  whether  the  prisoner  can  be  said  to 
have  stolen  this  property  ?  As  to  the  first  three  counts,  I  think  the  case  turns  on  a  mere  ques- 
tion of  law  which  is,  I  think,  entirely  for  the  court,  as  these  papers  do  not  come  within  the 
description  contained  in  the  statote  7  &  8  Geo.  4,  c  29.  The  fourth  count  correctly  describes 
them,  but  it  seems  to  me  that  the  curcumstances  under  which  they  were  obtained  by  the  prisoner 
were  not  such  as  to  make  the  prisoner  liable  for  a  felony.  If  a  person  by  a  false  representation 
obtains  the  possession  of  the  property  of  another,  intending  to  convert  it  to  his  own  use,  this  is 
felony ;  but  the  property  must  have  previously  been  in  the  possession  of  the  person  from  whom 
it  is  charged  to  have  been  stolen.  Now,  I  tlunk  that  these  papers  in  the  state  in  which  they 
were,  were  the  property  of  the  prisoner.  He  took  them  from  his  pocket,  and  Mr.  Astley  never 
had  them  except  for  the  purpose  of  writing  on  them ;  they  were  never  out  of  the  prisoner's  sight ; 
Mr.  Astley  writes  on  them  as  was  intended,  and  the  prisoner  immediately  has  them  again.  I 
think  that  the  prisoner  cannot  be  considered  as  having  committed  a  trespass  in  the  taking,  as 
they  were  never  out  of  his  possession  at  all.  The  cases  cited,  Evans  v.  Kymer  (1  B.  &  Ad.  528), 
was  a  case  in  trover,  and  to  maintain  trover  it  is  not  necessary  that  the  party  should  have  manual 
possession  of  the  goods ;  if  he  has  a  right  of  possession  that  is  sufficient.  To  support  an  indict- 
ment for  larceny  there  must  be  such  a  possession  as  would  enable  the  party  to  maintain  trespass. 
It  has  been  incidentally  mentioned  that  these  stamps  might  be  charged  in  account  to  Mr.  Astley, 
but  that  could  only  be  if  the  transaction  were  completed.  However,  we  must  only  take  into  con- 
sideration that  which  occurred  on  the  last  occasion  when  the  worda  *  accepted '  and  *  F.  D.  Astley  * 
were  written.  Indeed,  it  appesrs  to  me  that  on  neither  of  the  occasions  when  these  parties  met 
can  the  proseontor  be  said  to  have  had  either  the  property  or  the  possession  of  these  papers  so 
as  to  make  the  prisoner  guilty  of  larceny  in  taking  the  papers  out  of  the  house."  BoUand,  B. 
and  Bosanquet,  B.  delivered  opinions  to  the  same  effect. 
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V. 

Smth. 
1862. 


Larceny—' 

Fraud—' 

Possession, 


Judgment. 


and  menace  of  death  to  sign  a  promissory  note  on  stamped  paper 
previously  procured  by  the  prisoner,  who  was  present  during  the 
whole  time,  and  withdrew  the  note  as  soon  as  it  was  signed ;  and 
the  court  held  that  it  was  no  larceny  of  the  note,  as  the  delivery  to 
the  prosecutor  could  not,  under  the  circumstances,  be  considered 
as  vesting  any  property  in  him.  {d) 

Pollock,  0.  B. — The  prisoner  was  guilty  certainly  of  very 
fraudulent  conduct;  but  the  stamped  paper  was  his  own  property 
at  first  and  continued  to  be  so  throughout.  It  was  handed  to  the 
prosecutor  merely  that  he  might  write  his  name  upon  it  and  return 
it ;  he  might,  as  the  money  was  not  paid,  have  struck  out  his  name 
before  he  returned  it ;  but  he  had  no  right  to  keep  the  stamped 
paper. 

Fabee,  B. — It  is  quite  clear  that  there  was  no  intention  to  give 
it  to  the  prosecutor  to  keep,  even  for  a  moment,  after  he  had 
written  his  name  upon  it.  There  is,  of  course,  no  doubt  that  if  a 
man  bails  his  goods  to  another,  he  may  steal  them  out  of  the  hands 
of  the  bailee. 

Eble,  J. — This  is  res  judicata,  and  the  decision  is  in  accordance 
with  principle.  It  does  not  at  all  affect  the  rule  that  a  bailor  may 
steal  his  own  goods  from  his  bailee.  To  deliver  goods  to  a  carrier, 
and  then  steal  them  for  the  purpose  of  charging  him  with  the  valae 
has  been  a  common  form  of  larceny. 

Talfoubd,  J.,  and  Cbompton,  J.,  concurred. 

Conviction  reversed. 


(d)  See  also  Reg.  v.  Edwards  (6  Car.  &  P.  521),  wbere  it  was  held  to  make  no  difference 
that  the  paper  on  which  the  order  was  written  remained  in  the  prosecutor's  possession  for  half 
an  hour,  whilst  he  was  fastened  down  to  a  chair. 
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COURT  OF  CRIMINAL  APPEAL. 

April  24,  1852. 

Reg.  v.  Vincent  and  West,  (a) 

Larceny — Allegation  of  property — Amendment, 

A,  was  sent  to  the  London  Dock  Company  for  two  hogsheads  of  sugar, 
the  property  of  B.  By  mistake,  the  Dock  Company  delivered  two 
hogsheads  belonging  to  C  On  the  road  from  the  premises  of  the 
Dock  Company  to  those  of  B,,  A,  broke  btdk,  and  abstracted  a  quantity 
of  sugar. 

He  was  indicted  for  larceny,  and  the  indictment  laid  the  property  in  B,, 
but  during  the  trial  an  amendment  uxis  made,  and  the  property  was 
laid  in  the  Dock  Company, 

Held,  that  the  amendment  was  authorised  by  the  stat  14  <{•  15  Vict, 
c.  100,  s,  1  /  and  that  the  property  was  properly  laid  in  the  Dock 
Company, 

WILLIAM  VINCENT  and  William  West  were  indicted  at 
the  Middlesex  Sessions  for  stealing,  also  for  receiving, 
forty-five  pounds  weight  of  sugar,  theproperty  of  Matthew  Orchard. 
It  appeared  in  evidence  that  Orchard  was  a  carman,  and  was 
employed  by  Mr.  Buck  to  convey  two  hogsheads  of  sugar,  his 
property,  from  the  London  Docks  to  his  warehouse,  and  that 
Orchard  accordingly  sent  the  prisoner  Vincent  with  two  delivery 
notes,  and  one  of  his  horses  and  carts,  for  that  purpose,  but  that 
the  clerk  of  the  London  Docks  delivered  to  him,  by  mistake,  two 
hogsheads  of  sugar,  belonging  to  a  third  person.  It  was  then 
contended,  that  as  the  hogsheads  so  delivered  to  Vincent  were  not 
the  hogsheads  he  was  authorised  to  receive,  no  property  in  them 
passed  to  his  employer  Orchard,  and  upon  the  application  of  the 
counsel  for  the  prosecution,  the  court  amended  the  indictment, 
by  describing  the  sugar  as  the  property  of  the  "  London  Dock 
Company.'* 

The  case  then  proceeded,  and  it  was  proved  that  after  the 
hogsheads  were  delivered  to  the  prisoner  Vincent,  he  conveyed 
them  a  considerable  distance  from  the  premises  of  the  London 
Dock  Company,  and  was  then  met  by  the  prisoner  West,  with  a 
horse  and  cart,  and  that,  assisted  by  West,  he  abstracted  the 
forty-five  pounds  from  one  of  the  hogsheads,  and  delivered  the  same 
to  West,  who  drove  away  with  it.  It  was  then  contended  by  the 
prisonei^s  counsel,  that  the  ownership  of  the  property  was  still 

(a)  Reported  by  A*  BiItlesion,  Esq.,  BarristeNat-Law 
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Rbo        wrongly  described^  inasmnch  as  the  property  in  the  London  Dock 

y,  ^'  Company  was  founded  on  possession  only,  and  therefore  ceased 

AND  Wbbt.    ^^  ^oon  as  they  had  parted  with  the  possession,  although  under  a 

mistake,  and  the  goods  had  been  removed  from  their  premises. 

1852.  rpjjQ  jypy  found  both  the  prisoners  guilty  of  larceny,  and  not 

Larceny^    guilty  of  receiving. 

IwUctmmi—       Two  points  were  reserved, — 1st.  Whether  the  amendment  was 

AJUgationof  ^n  amendment  within  the  meaning  of  the  statute  13  &  14  Vict. 

^*      c.  100 ;  and,  2nd.  Whether  the  property  was  rightly  laid  in  the 

London  Dock  Company. 

Judgment  was  postponed,  and  both  prisoners  were  committed 
to  prison,  to  abide  the  decision  of  this  case. 

O'Brien^  for  the  prisoner  Vincent,  and  Metcalfe  for  the  prisoner 
West. — Assuming  that  the  amendment  was  one  authorised  to  be 
made  by  the  stat.  14  &  15  Vict.  c.  100,  s.  1,  the  second  question 
is  whether  the  property  was  rightly  laid  in  the  London  Dock 
Company;  and  it  is  submitted  that  it  was  not.  The  title  of 
the  company  was  possession,  and  the  possession  had  been  parted 
with  before  the  larceny  was  committed.  The  London  Dock  Act 
(9  Geo.  4,  c.  xvi.  s,  157)  only  empowers  them  to  describe  in 
indictments  as  the  property  of  the  company,  goods  which,  at  the 
time  of  their  being  stolen,  were  in  the  docks,  basins,  or  premises 
of  the  company,  in  the  custody  of  the  company's  officers  or  agents. 
Argument.  [PoLLOCK,  C.B. — This  case  does  not  depend  upon  that  section 
at  all.  The  Dock  Company  are  not  thereby  prevented  from 
taking  proceedings  against  a  person  to  whom  goods  have 
been  delivered  by  mistake;  if  so,  he  might  keep  the  goods, 
because  the  real  owner  might  be  content  with  suing  the  com- 
pany. Parke,  B. — That  clause  does  not  abridge  the  rights  of 
the  company;  and  if  their  property  is  stolen,  though,  at 
the  time,  it  may  not  be  upon  their  premises,  it  is  quite 
clear  that  they  would  properly  be  described  in  the  indictment 
as  the  owners  by  their  general  corporate  name.]  As  bailees 
of  the  sugars,  they  had  certainly  a  special  property  so  long 
as  they  kept  possession;  but,  when  they  parted  with  the 
possession,  their  special  property  was  gone.  The  owner  might 
have  maintained  trover  against  them  immediately  without  any 
demand :  {Devereux  v.  Barclay,  2  B.  &  AJd.  702.)  Now  it  is 
quite  clear  that  no  larceny  was  committed  at  the  time  of  the 
delivery  by  the  Dock  Company  to  Vincent;  because  every 
larceny  must  include  a  trespass,  and  here  the  possession  was 
voluntarily  parted  with,  and  no  anvmua  furandi  is  found  to  have 
existed  at  that  time  :  (JB.  v.  MucTdow,  R.  &  M.  160,  C.  C.  R.) 
There  a  letter  was  by  the  postman  delivered  by  mistake  to  the 
prisoner  who  appropriated  the  contents;  and  he  was  held  not 
guilty  of  larceny,  on  the  ground  that  it  did  not  appear  that  the 
prisoner  had  any  ammw»/wrandi  when  he  first  received  the  letter. 
Walsh's  case  (Russ.  &  Ry.  215;  2  Leach  1054,  1082;  and 
4  Taunt.  258,  284)  is  still  stronger ;  because  there  it  was  held 
that  as  no  fraud  was  used  to  induce  the  prosecutor  to  deliver 
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a  cheque,  there  was  no  larceny   of  the   cheque,   although  the        Ri». 
prisoner  intended  to  misapply  the  proceeds  before  he  received      vwobnt 
the  cheque,  and  did  misapply  them  accordingly.      The  recent    ^vd  Wkm. 
case  of  E.  v.  Thurborn  (1  Den.  0.  C.  387 ;  S.  C.  nom.  B  v.  Wood, 

3  Cox  C.  C.  453),  which  was   a   case   of  finding  a  lost  note,        

illustrates  the  same  rule.     [Pollcok,  C.  B. — The  question  here    Larceny^ 

is    not   whether   a  larceny    was   committed,    but   whether  the  Indictment-^ 

property   was   rightly   laid   in    the    London    Dock    Company.]    "pj^^^^/' 

But  the  cases  cited   show   that,    under   such   circumstances  as 

the  present,   the   special   property   is  lost,   that  is,   where  the 

prosecutor  intends  to  part  with  the  possession.     [Pollock,  C.  B. 

— The  Dock  Company  did  not  intend  to  part  with  the  possession. 

It  was  a  delivery  by  mistake.]    So  it  was  in  B.  v.  Miccklow.    The 

Post-office  had  a  special  property  in  the  letter,  which  they  lost 

by  delivering  it  to  the  prisoner  by  mistake.     [Parke,  B. — There 

the  letter  was  received  by  the  prisoner  as  his  own  property.] 

This  was  the  case  of  a  carrier  named  by  the  consignee  :  and  the 

property,  therefore,  would  be  in  the  consignee.     [Pabkb,  B. — 

Not  in  this  case ;    because  he  never  consented  to  receive   the 

two    hogsheads     which    were    sent.       Erlb,     J. — The     Dock 

Company  was  the  consignor  of  this  sugar;  and  if  a  consignor 

sends  to  his  consignee  a  pipe  of  wine  instead  of  a  hogshead  of 

sugar,  does  he  by  that  mistake  lose  his  property  in  the  pipe  of 

wine.     Paekb,B. — Youl  v.  Harbottle  (PeakeN.  P.  C.  49),  shows 

that  the  consignor  would  be  liable  in  trover  to  the  real  owner, 

who  may  hold  him  responsible  for  the  mis-delivering.]     In  the 

case  of  B.  V.  ffardingf  (Russ.  &  Ry.   125),  the  prosecutors  had 

bought  some   barilla,    lying   at  the  London  Docks,  which  was 

weighed  out  in  the  presence  of  their  carter's  clerk,  and  delivered 

to  their  carter's  servant,  to  cart.    On  the  road,  the  servant,  jointly 

with  other  persons,  stole  the  barilla ;  and  the  property  was  laid 

both  in  the  prosecutors  and  in  the  carter ;  and  the  court  appears 

to  have  held  that  either  would  do. 

Parry,  contri,  was  not  called  upon. 

Pollock,  C.  B. — I  believe  that  we  are  all  of  opinion  that  the  Judgment 
conviction  is  right.  Two  points  are  reserved  by  this  case;  1st 
whether  the  amendment  made  was  an  amendment  within  the 
meaning  of  the  statute ;  about  which  I  understand  the  learned 
counsel  for  the  prisoniBrs  now  to  make  no  doubt ;  and  2ndly, 
whether  the  property  was  rightly  laid  in  the  London  Dock 
Company  ?  We  must,  for  the  purpose  of  deciding  that  question, 
assume  that  everything  else  necessary  to  coneititute  the  offence 
was  properly  proved  ;  thac  a  larceny  was  committed  against  some 
one ;  the  only  question  is,  was  it  against  the  London  Dock 
Company?  Now  the  London  Dock  Company  certainly  had  a 
special  property  as  bailees  of  this  sugar ;  and  it  is  a  mistake  to 
suppose  that  whenever  a  person  who  has  a  special  property,  parts 
with  the  possession,  he  also  parts  with  the  special  property.  I 
think  he  certainly  would  not  where,  as  in  this  case,  he  merely,  by 
mistake,  delivers  over  a  wrong  parcel.      This  is  very  like  the  case 
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Rjw.        put  by  my  brother  Erie,  of  a  delivery  of  wine  instead  of  sugar. 

VntcisNT      "^y  ®^^^  *  delivery  no  change  is  eflFected  in  the  property,  which 

AND  West,    remains  as  before.     Under  the  circumstances  of  the  present  case, 

it  seems  to  me  that  the  London  Dock  Company  might  also  be 

'        considered  as  bailors  of  the  sugar  to  the  prisoner,  who,  during  the 

Larceny^    journey,  broke  bulk.     No  doubt  the  property  might  have  been 

Indictment-^   laid  in  the  real  owner  of  the  sugar,  to  whom  the  company  were 

JP?mwiyf  responsible ;  but  I  think  that  it  was  not  necessary  so  to  lay  it. 

The  Dock  Company  had  a  special  property,  and  the  bailment  to 

the  carrier  was  by  them. 

Pabee,  B. — I  am  of  the  same  opinion.  No  doubt  the  amend- 
ment was  right,  because  the  consignee  never  gave  authority  to  the 
Dock  Company  to  send  these  particular  hogsheads ;  but  it  is  an 
established  rule  of  law,  that  either  the  bailor  or  bailee  may  main- 
tain trespass  (2  Boll.  Abr.  551) ;  and  if  so,  the  taking  being 
felonious,  the  property  may  be  laid  in  either ;  and  I  think  that 
here  the  Dock  Company  must  be  considered  as  bailors. 

Eble,  J. — I  think  it  clear  that  the  London  Dock  Company 
had  a  special  property  in  these  goods ;  if  they  had  delivered  up 
the  goods  of  A.,  at  A.'s  order,  the  property  would  have  passed  ; 
but,  as  by  mistake  they  sent  the  goods  of  B.  instead  of  the  goods 
of  A.,  it  did  not  pass.  Then  the  prisoner  is  a  person  entrusted  by 
the  company  with  the  delivery  of  the  goods ;  and  in  the  course  of 
the  journey  he  breaks  open  the  package.  It  seems,  therefore,  to 
me  that  the  conviction  was  quite  right. 
Talfourd,  J.  and  Cbompton,  J.  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL    APPEA.L, 

May  29,   1852. 
Req.  r.  Mitchell  and  othebs.  (a) 

Robbery — Assault  with  intent^Punishment . 

Where,  upon  the  trial  of  an  indtctfnent  for  robbery  against  three  per" 
sons,  they  are  convicted  under  Lord  Campbell* s  Act  (14  ^  15  Vict, 
c.  100,  s,  11)  of  an  assault  with  intent  to  rob,  and  the  jury  find  that 
the  assault  was  committed  by  the  three  prisoners  together,  they  are 
liable  to  transportation  under  ss.  3  and  10  of  1  Vict.  c.  87 ;  and  the 
punishment  is  not  limited  to  imprisonment  under  ss.  6  and  10  of  that 
statute  • 

CASE. 

THESE  prisoners  were  tried  before  Alderson,  B.^  at  the  last 
Liverpool  Assizes,  on  an  indictment  stating  that  they^  in  and 
upon  Thomas  Tatem,  together  feloniously  did  make  an  assault  and 
him  in  bodily  fear  and  danger  of  his  life  then  and  there  feloniously 
did  put^  and  certain  money  of  the  said  Thomas  Tatem  from  his 
person  and  against  his  will  then  and  there  together  feloniously  and 
violently  did  steal.  At  the  trials  in  consequence  of  the  absence  of 
the  prosecutor^  the  actual  robbery  could  not  be  proved^  as  no  money 
could  be  shown  to  have  been  taken  from  his  person.  But  the 
three  prisoners  were  convicted  on  the  clearest  evidence  of  the 
offence  of  feloniously  assaulting  the  prosecutor  with  intent  to  rob 
him,  and  the  jury  expressly  found,  upon  my  asking  them  the 
question,  that  this  felonious  assault  was  committed  by  the  three 
prisoners  together.  The  case  was  one  in  which,  in  my  judgment, 
it  was  right  to  sentence  the  prisoners  to  transportation ;  but  as  to  the 
two  men,  a  question  arose  whetherit  was  competent  for  me,  in  point 
of  law,  to  pass  such  a  sentence.  There  was  a  previous  conviction  of 
felony  proved  against  the  woman  which  removed  all  difficulty  in  her 
case.  By  Lord  Campbeirs  Act,  14  &  15  Vict.  c.  100,  s.  11,  it  is 
enacted,  that  upon  all  indictments  for  robbery,  ^'  if  it  shall  appear  to 
the  jury  upon  the  evidence  that  the  defendant  did  not  commit  the 
crime  of  robbery,  but  that  he  did  commit  an  assault,  with  intent 
to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted;  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  the  defendant  is  guilty  of  an  assault,  with  intent  to 
rob;  and  thereupon  such  defendant  shall  be  liable  to  be  punished 
in  the  same  manner   as   if  he   had   been   convicted   upon   an 

(a)  Reported  by  A  BiiTLnnoN,  Esq.,  Barrieter-at-Law. 
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Rw.  indictment  for  felonioasly  assaulting  with  intent  to  rob/'     Bat 

^'  there  is  this   difficulty^   that    there   are   several  clauses  of  the 

AND  OTHERS.  ^^  Will.  4  &  1  Vict.  c.  87,  imposing   different  punishments  in 

cases  of  assault  with  intent  to  rob.     By  sections  6   and  10  of 

^^-  that  act,    the  extreme  punishment  for  the  simple  offence  of  a 

Robbery-^  felonious  assault  with  intent  to  rob  does  not  exceed  three  years* 

Assault  with  imprisonment,  with  hard  labour.     By  sections  3  and  10  of  that 

intent—  g^^f   where  the  felonious  assault  with  intent  to  rob  is  committed 

Pumshment.    i      '  x        xi.  'j.!.  lt. 

by  any  person  together  with  one  or  more  other  person  or  persons^ 
the  punishment  may  extend  as  far  as  transportation  for  life^ 
and  the  lowest  punishment  is  that  of  imprisonment  with  hard 
labour  for  three  years.  I  wish,  therefore,  to  ask  the  judges  the 
following  questions : — 1st.  Is  Lord  CampbelPs  Act  to  be  construed 
literally,  and  if  so,  whether  the  punishment  must  not  be,  under 
the  6th  and  10th  sections  confined  to  three  years'  imprisonment  with 
hard  labour?  Or,  2ndly,  Is  the  true  meaning  of  Lord  CampbelFs  Act 
that  in  any  indictment  for  robbery,  if  the  robbery  be  simple,  there 
is  included  also  a  simple  felonious  assault  with  intent  to  rob ;  and 
if  the  robbery  be  aggravated,  a  similar  aggravated  felonious 
assault,  with  intent  to  rob ;  and  then  whether,  inasmuch  as  the 
jury  have  here  found  such  an  aggravated  assault,  the  punishment 
may  not  be,  under  the  8rd  and  10th  sections,  extended  as  far  as 
transportation  for  life  ?  That  the  inconvenience  (if-  any)  may  be 
a\yided  in  future,  I  thought  it  advisable  to  direct  a  return  to  the  old 
form  of  indictment,  which,  as  I  was  assured  by  the  clerk  of  assize, 
formerly  contained  an  express  averment  of  an  assault,  with  intent 
to  rob.  But  this  had  been,  in  consequence  of  the  recent  alteration 
in  the  law,  discontinued ;  and  so  the  difficulty  arose.  I  reserved 
the  judgment  till  the  next  assizes,  and  request  the  assistance  of 
the  judges  on  the  case. 

The  case  was  not  argued  by  counsel. 

LoBD  Campbell,  C.J. — I  think  that  the  second  meaning  sug- 
gested by  the  learned  judge,  is  the  true  meaning ;  and  that  when 
the  robbery  charged  is  of  an  aggravated  description,  theassault  with 
intent  to  rob  may  be  punished  with  transportation  as  an  aggravated 
assault.  If  the  indictment  was  for  simple  robbery,  it  could  not 
include  such  an  assault  as  would  justify  that  punishment. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  language  of 
the  Legislature  is,  "  upon  any  [indictment  for  robbery,''  which 
includes  cases  of  aggravated^  as  well  as  those  of  simple  robbery. 
The  better  construction  appears  to  me  to  be  that  in  all  indict- 
ments the  assault  should  follow  the  robbery.  That  being  so, 
transportation  for  life  may  be  awarded.  It  is  fortunate  that  such 
is  the  case,  as  this  was  a  garotte  robbery. 

Maule,  J.,  and  Cbesswell,  J.,  concurred. 

Eblb,  J. — I  am  of  the  same  opinion.  This  judgment  is  im- 
portant, as  its  effect  will  be  to  prevent  additional  counts. 

Judgment  affirmed. 
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COURT  OP  CRIMINAL  APPEAL.  ' 
January  24,  1852. 

(Before    Jebyis^    C.    J.^    Aldbsson^   B.,    Colebidos^    J.^ 
WiQHTMAN^    J.^    and    Cbesswell^     J. 

Reg.  v.  Boultbb.  (a) 

Perjury — Corroborative  evidence. 

An  indictment  for  perjury  alleged  that  the  defendant  falsely  swore  that 
only  one  quarters  rent  was  due  from  him  to  his  landlord  in  June,  1851. 
Tlie  landlord  {the  prosecutor)  swore  that  Jive  quarters*  rent  was  due 
at  that  time,  and,  to  corroborate  his  testimony,  his  son  swore  that  in 
August,  1850,  the  defendant  admitted  to  him  that  three  or  four 
quarter's  rent  was  then  due. 

Held,  that  the  evidence  of  the  son  being  consistent  with  the  defendant's 
statement,  a$  well  as  with  that  of  the  prosecutor,  was  not  sufficient 
corrobointion  of  the  latter  to  justify  a  conviction. 

THE  following  case  was  submitted  for  the  opinion  of  the  Court 
by  the  Recorder  of  London : — 

At  the  session  of  Oyer  and  Terminer  and  Gaol  Delivery^  holden 
for  the  jurisdiction  of  the  Central  Criminal  Courts  in  December 
last  (1851),  Thomas  Boulter  was  tried  before  me  for  perjury. 
The  indictment  alleged  that  the  defendant  had  been  tenant  to 
one  George  Healey  (the  prosecutor)  of  a  certain  dwelling-house 
and  premises,  under  a  certain  rent,  and  that  in  the  month  of  June, 
A.D.  1851,  the  said  George  Healey  had  distrained  upon  the  defen- 
dant for  certain  arrears  of  that  rent.  The  indictment  assigned 
for  perjury,  that  the  defendant  Boulter  had,  in  substance,  falsely 
sworn,  amongst  other  things,  upon  a  trial  at  Nisi  Prius,  upon 
which  the  question  was  material,  that  there  was  only  one  quarter's 
rent  of  the  rent  aforesaid  due  at  the  time  of  the  said  distress. 

Upon  the  trial  before  me,  Mr.  Healey,  the  prosecutor,  swore 
positively  to  the  fact  of  there  being  five  quarters  of  the  rent  due 
to  him  at  the  time  of  the  said  distress,  viz.,  in  June,  1851,  and 
produced  his  books,  by  which  he  refreshed  his  memory,  and 
proved  the  last  payment  of  rent  to  have  been  for  the  rent  at 
Christmas,  1849.  For  the  purpose  of  corroborating  his  state- 
ment, and  showing,  by  the  oaths  of  two  witnesses,  the  falsity  of 
the  matter  sworn  to,  John  Healey,  the  son  of  the  prosecutor,  was 
examined,  who  deposed  to  a  conversation  with  the  defendant  in 

(a)  Reported  by  B.  G.  Robinbov,  Esq.,  Barriflter-at-Law. 
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the  month  of  August^  ^.d.  1850,  and  that  in  that  conversation 
the  defendant  Boulter  admitted  that  three  or  four  quarters  of  the 
said  rent  were  then  due.  A  receipt  from  the  prosecutor  to  the 
defendant  was  produced  upon  the  trial,  purporting  to  be  a  receipt 
for  the  said  rent  to  Christmas,  1850.  This  receipt  the  prosecutor 
swore  had  been  given  in  error,  and  ought  to  have  been  a  receipt 
for  the  rent  to  Christmas,  1849,  only.  No  evidence  of  payment 
of  rent  was  given  by  or  on  behalf  of  the  defendant  subsequently 
to  August  1850.  It  was  contended,  on  behalf  of  the  defendant^ 
that  the  fact  of  more  than  one  quarterns  rent  being  due  at  the 
time  of  the  distress  was  not  sufficiently  made  to  appear  by  the 
oath  of  two  witnesses,  for  the  case  to  be  left  to  the  jury ;  that  the 
statement  by  John  Healey,  as  to  the  admission  of  the  defendant^ 
went  no  further  than  to  establish  the  fact  that  in  August,  a.d. 
1850,  rent  was  due,  but  did  not  confirm  the  prosecutor  in  his 
statement  of  the  five  quarters^  rent  being  unpaid  at  the  time  of 
the  distress,  or  in  explanation  of  the  error  in  the  receipt.  I,  how- 
ever, overruled  the  objection,  and  left  the  matter  to  the  decision 
of  the  jury,  who  convicted  the  defendant.  Whereupon,  I  post- 
poned judgment  upon  the  said  indictment,  and  committed  the 
defendant  to  the  gaol  of  Newgate,  in  order  that  your  lordships' 
opinion  might  be  taken  upon  the  aforesaid  facts,  in  the  form  of  a 
case  to  be  stated ;  and  the  foregoing  is  the  case  upon  which  your 
lordships'  opinion  is  requested. 

O'Brien  (for  the  defendant)  contended  that  the  statement  of  the 
son  was  no  corroboration  of  the  father's  evidence,  for  it  was  quite 
consistent  with  one  quarter's  rent  only  being  due  in  June,  1851, 
— that  three  or  four  quarters'  was  due  in  August,  1850.  With 
regard  to  the  necessity  of  corroborative  proof,  in  cases  of  perjury, 
the  authorities  from  R,  v.  Muscott  (10  Mod.  193),  to  B,  v.  Parker 
(Car.  &  M.  639),  were  uniform  in  requiring  it.  In  the  latter  case 
it  was  distinctly  held  by  C.  J.  Tindal  that  two  witnesses  must 
speak  to  the  fact,  or  to  a  part  of  the  fact,  on  which  the  perjury 
was  assigned.  But,  to  call  one  witness  to  speak  to  one  fact,  and 
another  to  speak  to  a  second  fact,  entirely  unconnected  with  the 
first,  was  a  clear  transgression  of  the  rule.  It  might  be  that  cor- 
roboration of  any  part  of  a  witness's  testimony  would  have  the 
effect  of  rendering  the  truth  of  the  whole  of  his  evidence  more 
probable,  but  the  principle  went  much  further  than  this,  and 
required  a  confirmation  of  the  particular  fact  upon  which  the 
perjury  was  assigned.  In  B,  v.  Boberts  (2  Car.  &  K.  617),  the 
defendant  had  sworn  that  a  certain  person  was  never  out  of  his 
sight  between  eight  and  nine  o'clock  in  the  morning  of  a  parti- 
cular day.  One  witness  deposed  to  having  seen  the  defendant  in 
a  certain  place  between  those  hours ;  and  another  witness  swore 
that  he  saw  the  person  of  whom  the  defendant  had  spoken  at  a 
place  six  miles  off,  between  the  same  times,  and  the  evidence  was 
held  sufficient ;  but  in  that  case  each  of  the  two  witnesses  nega- 
tived the  statement  of  the  defendant,  that  he  was  in  the  company 
of  the  said  person  for  the  space  of  time  mentioned. 
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Cbebswsll^  J. — Suppose  that  there  was  no  absolute  contra- 
diction ;  for  instance^  that  the  two  persons  had  been  seen  at  sach 
a  distance  from  each  other  as  to  render  it  exceedingly  improbable, 
although  not  quite  impossible^  that  they  could  have  been  together 
at  the  time  sworn  to, — would  not  that  have  been  evidence  for  a 
jury? 

CoLEBiDQE,  J. — Suppose  that  a  man  swore  he  was  not  at 
Plymouth  on  such  a  day,  and  one  witness  swore  that  he  saw  him 
there,  and  another  that  he  saw  him  in  a  train  between  the  last 
station  on  the  line  and  Plymouth,  going  in  the  direction  of  the 
latter,  it  would  be  quite  possible  that  he  had  never  reached 
Plymouth,  but  would  not  that  be  sufficient  corroborative  testi- 
mony to  be  submitted  to  a  jury  ? 

(yBrien, — That  would  go  to  the  precise  issue,  and  would,  there- 
fore, be  material  in  corroboration.  But  the  confirmation  must  be 
of  the  evidence  of  the  precise  facts  in  dispute.  The  rule  acted 
upon  in  the  Ecclesiastical  Courts  in  cases  of  adultery  is  analogous, 
and  the  question  has  been  much  discussed.  In  Kenrichy.  Kenrich 
(4  Hagg.  Cons.  Rep.  114),  and  in  Simmons  v.  Simmons  (1  Rob. 
Rep.  566),  it  was  held  that  evidence  which  merely  tends  to  show 
that  it  was  more  probable  the  transaction  deposed  to  had 
happened  than  that  it  had  not,  was  not  corroborative  evidence 
of  the  fact. 

CoLBRiDGB,  J. — What  is  the  meaning  of  the  precise  fact 
itself  ?  Take  the  case  of  an  alleged  act  of  adultery  on  the  1st  of 
July,  and  proofs  that  suspicious  liberties  had  been  taken  in  the 
month  of  May  preceding. 

O'Brien. — There  it  might  be  difficult  to  suggest  any  change  in 
the  status  of  the  parties  in  the  meantime. 

Cbesswell,  J. — Or  would  a  previous  letter  from  the  defen- 
dant, soliciting  the  woman  to  comply  with  his  desires,  be 
admissible  ? 

O^Brien. — Probably  it  would. 

CoLEBiDOE,  J. — Yet  that  would  only  tend  to  show  that  the 
witnesses  who  speak  to  the  adultery  on  a  particular  day  were 
probably  speaking  the  truth.  Is  it  necessary  that  all  the  evidence 
should  bear  directly  upon  the  one  single  act  sought  to  be  esta- 
blished ? 

O'Brien. — At  the  very  least  the  corroborative  evidence  must 
tend  to  show  that  the  transaction  in  question  had  probably 
occurred,  and  not  merely  that  the  principal  witness  was  the 
witness  of  truth.  The  instances  put  all  tend  to  establish  that 
adultery  was  committed.  But  here  the  question  is  with  regard  to 
the  state  of  the  accounts  between  the  parties  on  a  given  day,  and 
proof  is  adduced  of  the  state  of  accounts  nearly  twelve  months 
before.  What  presumption  can  there  be  that  the  pecuniary  rela- 
tions between  the  parties  continued  the  same  during  that  period. 
If  it  had  been  proved,  by  corroborative  evidence,  that  no  payments 
had  been  made  in  the  meantime,  the  case  would  be  altered ;  but 
the  receipt  for  rent  produced  has  no  such  effect.    It  bears  date  in 
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1850^  and  it  is  bat  the  mere  nnsupported  statement  of  the  pro- 
secutor that  the  money  was  paid  in  1849^  and  that  the  date  1850 
is  a  mistake. 

[He  was  here  stopped  by  the  coart.] 

Clarkson  {Hance  with  him)  for  the  Crown. — It  is  a  mistake  to 
suppose  that  two  witnesses  are  essential  to  establish  a  case  of 
perjury.  No  doubt  there  must  be  something  more  than  the 
evidence  of  one  witness^  but  if  there  is  any  additional  proof  what- 
ever^ the  court  cannot  decide  upon  its  value,  but  it  becomes  a 
question  for  the  jury.  The  corroboration,  doubtless  must  be  of 
some  material  particular,  as  was  said  by  Coleridge,  J.  in  22.  v. 
Yates :  (C.&  Mar.  132.)  With  regard  to  the  Ecclesiastical  Coarts^ 
the  rules  of  evidence  are  totally  different  from  those  of  the 
Common  Law  Courts :  (Taylor  on  Evidence,  654.)  They  have 
no  application  to  a  case  like  this.  In  the  first  place,  the  prosecutor 
here  swears  to  the  fact ;  secondly,  he  produced  a  book  kept  by 
himself,  in  which  were  entries  of  the  transactions  made  at  the 
time  of  their  occurrence. 

Cresswsll,  J. — That  surely  cannot  be  considered  as  inde- 
pendent testimony ;  it  is  only  used  for  the  purpose  of  refreshing 
his  memory. 

CoLBEiDGB,  J. — It  is  Corroborating  him  by  himself. 

Clarkson. — It  is,  at  all  events,  an  independent  fact,  that  in 
August,-!  850,  he  confessed  that  threeorfour  quarters' rent  was  due. 
After  that,  it  is  for  him  to  show  that  the  rent  had  been  paid. 

Cbesswsll,  J. — The  production  of  the  lease  would  have  been 
equally  important  according  to  your  view  of  the  matter,  because 
it  woidd  have  shown  that  in  June,  1851,  several  quarters'  rent 
must  have  been  due,  unless  it  had  been  paid. 

WiGHTMAN,  J. — Suppose  you  reverse  the  case  here,  and  assume 
that  the  defendant  had  indicted  the  prosecutor  for  perjury,  for 
swearing  that  five  quarters'  rent  was  due  in  June,  1851.  There 
would  then  have  been  sufficient  corroborative  evidence  to  go  to 
the  jury.  There  would  be  the  oath  of  the  defendant,  and  the 
receipt  on  its  face  would  confirm  him  that  less  than  that  amount 
was  due,  and  the  now  prosecutor  could  not  be  heard  to  explain  it. 

Olarkson. — Whenever  a  party  to  a  suit  is  called  on  to  prove  a 
negative,  less  evidence  is  considered  sufficient  than  where  the 
proof  is  necessarily  of  a  positive  character ;  and,  unless  such  evi- 
dence as  this  is  to  be  submitted  to  the  jury  as  confirmatory  of  a 
positive  statement  by  the  principal  witness,  it  may  become  utterly 
impossible  to  convict,  in  numerous  cases,  of  perjury.  We  make 
out  such  a  prima  facie  case  as,  at  least,  calls  for  an  answer,  and 
the  defendant  might  easily  prove  payment  of  the  rent^  if  it  was 
ever  paid. 

Coleridge,  J. — But  surely  the  sufficiency  of  a  case  for  a 
prosecution  cannot  depend  upon  the  course  pursued  by  the 
defendant.  At  the  end  of  the  prosecutor's  evidence,  the  prisoner's 
counsel  has  a  right  to  say  that  a  sufficient  case  has  not  been  made 
out  for  the  consideration  of  a  jury. 
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JsBYis,  C.J. — I  do  not  think  it  necessary  in  this  case  to  lay 
down  any  general  rale  with  regard  to  corroborative  evidence  in 
cases  of  perjnry.  It  is  enough  for  as  to  say  that  there  must  be 
something  in  the  case  to  make  the  oath  of  the  prosecutor  prefer- 
able^ on  the  whole,  to  the  oath  of  the  prisoner.  But  we  think 
that  rule  is  not  satisfied  by  the  evidence  in  this  case.  For  the 
evidence  of  the  son^  John  Healey,  is  quite  as  consistent  with  the 
truth  of  the  statement  on  oath  of  the  prisoner  as  with  that  of  his 
father,  the  prosecntor.  It  is  not,  perhaps,  strictly  correct  to  say 
that  the  judge  should  tell  the  jury  that  there  is  no  case  at  the  end 
of  the  evidence  for  the  prosecution.  The  whole  case  must  be 
complete  before  the  judge  sums  up  to  the  jury.  But,  if  the 
evidence  for  the  prosecution  be  insufficient  in  law,  it  is  not  to  go 
to  the  jury  because  the  prisoner  does  not  choose  to  clear  up  any 
difficulties  that  may  exist. 

The  rest  of  the  judges  concurred.  Conviction  quashed, 

Olarkson  and  Hance  for  the  prosecution;  O'Brien  for  the 
prisoner. 


Uko. 

V. 
BOULTBH. 

1852. 

Perjury — 
Evidence, 


COUET  OF  CRIMINAL  APPEAL. 

January  24,  1852. 

(Before   Jebyis,    C.J.,    Alderson,   B.,   Colekidqe,    J., 

WiOHTMAN,  J.,  and  Cresswell,  J.) 

Reo.  v.  Newman,  (a) 

Perjury — Proof  of  former  trial — Record, 

A  defendant  toaa  indicted  at  the  Central  Cnnunal  Court  for  perjui-y, 
committed  on  the  tried  of  W.  D,,  at  a  previous  session  of  the  same  court. 
To  prove  the  trial  of  W.  2>.,  an  oJUcer  from  the  Central  Criminal 
Court  produced  from  tJie  office  of  the  clerk  of  the  court  the  indictment 
upon  which  W,  D,  was  tried,  and  which  had  upon  the  face  of  it 
words  denoting  that  W.  D,  had  surrendered,  pleadedf  been  found  guilt//, 
and  sentenced.  He  also  produced  the  minute  book  of  the  court, 
in  which,  together  with  an  abstract  of  the  indictment,  such  particulars 
icere  shorthj  entered. 

Held,  that  such  evidence  was  sufficient  jtroof  of  the  trial,  and  that  it  was  not 
necessary  to  produce  any  record  or  certificate  of  the  trial  of  W,  D, 

THE  following  case  was  submitted  to  the  judges  of  the  Court 
of  Criminal  Appeal  by  the  Recorder  of  the  City  of  London  : — > 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barriator-at-lAW. 

2  N  2 


548  CRIMINAL  LAW  CASES. 


Rbo        "  ^  To  the  jastices  of  either  Bench  and  Barons  of  the  Excheqaer^ 
^,    ^'  sittinfif  for  the  consideration  of  the  Crown  Cases  reserved  nnder 


the  11  &  12  Vict.  c.  78. 


1862.  '^ '  At  a   Session   of  Oyer   and   Terminer  and  Gaol  Delivery, 

p  ~  holden  for  the  jurisdiction  of  the  Central  Criminal  Coart,  in  the 

Proo/fo farmer  ^^^^^^  of  December,    1851,  Ann  Harriett  Newman  was  tried 
Triai-^      before  me,  for  perjury. 

Becord  ct  f  The  indictment  charged  the  perjury  to  have  been  committed 

upon  the  trial  of  one  William  Day  for  a  misdemeanor  particularly 
mentioned  (not  stating  whether  followed  by  a  conviction  or 
acquittal)  at  a  General  Session  of  the  Delivery  of  the  Queen's 
Gaol  of  Newgate,  holden  for  the  jurisdiction  of  the  Central 
Criminal  Coart,  at  Justice  Hall,  in  the  Old  Bailey,  in  the  suburbs 
of  the  City  of  London,  on  Monday,  the  12th  day  of  May,  a.d.  1861, 
before  the  Bight  Honourable  John  Musgrove,  Lord  Mayor  of 
the  City  of  London,  Sir  Edward  Hall  Alderson,  Knight,  one  of 
>  the  BaroDS  of  Her  Majesty's  Court  of  Exchequer,  Sir  Thomas 
Noon  Talfourd,  Knight,  one  of  the  Justices  of  Her  Majesty's 
Court  of  Common  Pleas,  Thomas  Quested  Pinnis,  Ksquire,  one  of 
the  Aldermen  of  the  said  city,  William  Lawrence,  Esquire,  one  of 
the  Aldermen  of  the  said  city,  Russell  Gurney,  Esquire,  Judge  of 
the  Sheriflfs'  Court  of  the  said  city,  and  others  their  fellows, 
justices,  assigned  to  deliver  the  said  Gaol  of  Newgate  of  the 
prisoners  therein  being.' 

"  No  record  regularly  made  up,  nor  any  copy  thereof,  nor  any 
certificate  in  pursuance  of  the  13th  section  of  the  14  &  15  Vict, 
c.  99,  or  of  the  22nd  section  of  the  14  &  15  Vict.  c.  100,  was 
produced  in  evidence  in  support  of  the  said  allegation.  In  the 
absence  of  such  evidence,  it  was  proposed  to  prove  the  said 
averment,  and  that  the  trial  mentioned  in  the  indictment  had 
taken  place,  by  means  of  the  original  minutes  from  which  the 
record  would  have  been  perfected,  if  made  up  in  due  course. 

*^  The  practice  of  the  office  of  the  clerk  of  the  Central  Criminal 
Court,  with  reference  to  these  minutes,  was  proved  to  be  as 
follows : — When  a  prisoner  is  called  upon  to  plead,  his  plea  of 
not  guilty  is  entered  by  the  officer  present  in  court  upon  the 
indictment,  and  signified  by  the  letter '  P.'  Afterwards,  and 
when  the  prisoner  is  tried,  his  offence  is  shortly  entered  by  the 
officer  present  in  court  in  a  minute  book  kept  for  the  purpose,  and 
the  plea  of  the  defendant  in  such  book  is  denoted  by  the  word 
^  puts.'  If  the  verdict  be  guilty,  such  verdict  immediately  follows 
the  word  '  puts,'  and  is  simply  entered  by  the  officer  present  in 
court '  guilty,'  and  the  sentence  is  then  in  like  manner  briefly 
entered  immediately  after  such  verdict.  These  minutes  are  after- 
wards transcribed  without  abbreviation  upon  the  indictment,  and 
the  original  ^P.'  erased.  At  the  trial  of  every  session,  the 
indictments  found  at  such  session  are  placed  upon  a  file,  together 
with  two  captions,  one  called  the  oyer  and  terminer  caption,  and 
the  other  the  caption  of  gaol  delivery.  Every  indictment  placed 
upon  such  file  would^  according  to  the  practice  of  the  office,  have 
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been  found  at  the  Session  of  Oyer  and  Terminer  expressed  in  snch       Ruo. 
caption.      The  caption  of  gaol  delivery  indicates  that  such  ^    -^  ^' 

session  of  gaol  delivery  was  held^  and  all  the  proceedings  subse-       

quent  to  the  finding  of  the  bill  entered  upon  the  indictment  (in       1852. 
the  absence  of  an  entry  to  the  contrary)  are  referrible  to  the  ses-     „": 
Bion  of  gaol  delivery  expressed  in  the  caption  of  gaol  delivery.      Proof  of  former 

^'  An  officer  of  the  Central  Criminal  Court  produced  from  the      Trial— 
office  of  the  clerk  of  the  court  a  file  of  indictments  having  a      ^'«w<' 
caption  of  oyer  and  terminer  attached  thereto^  also  a  caption  of 
gaol  delivery.     The  latter  was  in  the  following  words  : — 

"  ^  Central  Criminal  Courts  to  wit,  at  the  General  Session  of 
the  Delivery  of  the  Queen^s  Graol  of  Newgate^  holden  for  the 
jurisdiction  of  the  Central  Criminal  Courts  at  Justice  Hall,  in  the 
Old  Bailey^  in  the  suburbs  of  the  city  of  London,  on  Monday^  the 
12th  day  of  May^  in  the  14th  year  of  the  reign  of  our  sovereign 
Lady  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  defender  of  the  faith,  before 
John  Musgrovo,  Esquire,  Mayor  of  the  City  of  London ;  Sir 
Edward  Hall  Alderson,  Knight,  one  of  the  Barons  of  our  said 
Lady  the  Queen  of  the  Court  ot  Exchequer ;  Sir  Thomas  Noon 
Talfourd,  Knight,  one  of  the  Justices  of  our  said  Lady  the 
Queen  of  the  Court  of  Common  Pleas ;  Thomas  Kelly,  Esquire  j 
Sir  Chapman  Marshall,  Knight;  John  Kinnersley  Hooper, 
Esquire,  Aldermen  of  the  said  city;  the  Right  Honourable 
James  Stuart  Wortley,  Recorder  of  the  said  city;  William 
Hunter,  Esquire,  Thomas  Sidney,  Esquire,  William  Lawrence, 
Esquire,  other  of  the  aldermen  of  the  said  city  ;  Edward  Bullock, 
Esquire,  Common  Sergeant  of  the  said  city;  Russell  Gurney, 
Esquire,  Judge  of  the  Sheriflfs'  Court  of  the  said  city,  and  others, 
their  fellows,  justices  of  our  said  Lady  the  Queen,  assigned  to 
deliver  the  said  Gaol  of  Newgate  of  the  prisoners  therein  being.* 

^^  Amongst  the  indictments  so  produced  was  that  against  the 
said  William  Day.  There  was  written  upon  the  face  of  it  the 
following  words : — 

"  '  Surrender,  and  puts  himself.  Jury  say,  guilty  on  the  3rd, 
4th,  and  6th  counts  only.  To  be  imprisoned  in  the  House  of 
Correction  at  Clerkenwell,  one  year.'* 

"  There  was  also  produced  from  the  custody  of  the  clerk  of  the 
court  a  certain  minute-book,  in  which  was  the  following  entry : — 

" '  Surrs.  and  puts.  Guilty  on  3rd,  4th,  and  6th  cots.  1 3  calr. 
mos.  witht.  h.  1.* 

"No.  34.  William  Day.  By  false  pretences  and  false  repre- 
sentation did  procure  one  Harriett  Newman,  woman,  under  the 
age  of  twenty-one  years,  to  have  illicit  carnal  connection  with  the 
said  prisoner. 

" '  Second  count. — Did  attempt  and  endeavour  to  procure. 

'* '  Third  count. — Like  2nd  count ;  to  have  connexion  with  a 
man  unknown. 

"^Fourth  count. — Conspiring  to  procure  her  to  have  con- 
nexion with  a  man  unknown. 
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Ubq.  '^ '  Fifth  Count. — Asst.  to  ravish. 

J.   ^-  "  *  Sixth  count. — Common  asst.' 

*         "  An  officer  of  the  Central  Criminal  Court  deposed,  thafc  he 

1852.        remembered  the  trial  of  Daj,  and  was  present  on  that  conyiction; 
~.    ^     that  he  took  his  plea  of  not  guilty,  and  wrote  the  letter  '  P.'  upon 
l^o^fformer  *^®  indictment ;  that  that  'P./  according  to  the  course  of  business 
Trial-^      in  the  office,  had  been  erased,  and  the  entry  then  appearing  upon 
Rteord      ^q  indictment  had  been  made  by  him  in  its  stead ;  that  part  of 
the  entry  in  the  book,  i.e.,  '  surrs.  and  puts/  was  in  the  hand- 
writing of  the  witness,  and  from  that,  as  well  as  from  his  personal 
recollection  on  the  subject,  he  knew  that  the  person  to  whom  that 
entry  related  hod  been  tried;  that  the  entry  npon  the  indictment 
was  made  by  the  witness  from  the  said  minutes  entered  in  the 
book,  and  that  that  entry,  together  with  the  caption  and  the  entry 
in  the  book,  would  be  the  materials  from  which  the  record  of  such 
trial  would  be  made  up. 

''  It  was  objected  on  the  trial  that  the  evidence  before  set  forth 
was  insufficient  to  maintain  the  allegations  contained  in  the  indict- 
ment ;  that  an  authentic  record,  or  one  of  the  certificates  before 
mentioned  ought  to  have  been  produced;  that,  in  fact,  the 
evidence  given  was  no  more  than  parol  evidence  of  what  ought  to 
have  been  proved  by  record,  or  some  other  recognised  and 
authentic  document,  and  that  the  prisoner  was  entitled  to  an 
acquittal  for  want  of  proper  evidence.  I,  however,  ruled  the 
contrary,  and  as  the  other  necessary  facts  were  proved  to  the 
satisfaction  of  the  jury,  they  found  the  prisoner  guilty.  But, 
considering  it  doubtful  whether  I  was  right  in  my  ruling,  I  post- 
poned^ judgment  on  the  said  indictment,  and  committed  the 
prisoner  to  the  Graol  of  Newgate,  in  order  that  your  Lordships' 
opinions  might  be  taken  upon  the  subject,  upon  a  case  stated, 
and  the  foregoing  is  the  case  upon  which  your  Lordships'  opinion 
and  decision  is  requested.'' 

No  counsel  being  instructed,  on  the  part  of  the  prisoner, — 

Payne  (for  the  Crown)  submitted  that  the  conviction  was  right. 
Possibly,  if  the  trial  had  taken  place  in  another  court,  it  might 
have  been  necessary  to  have  had  the  record  made  up,  but  being  in 
the  same  court,  the  judge  had  properly  received  the  minutes  of  its 
own  proceedings.  All  that  was  requisite  was  proof  of  the  trial. 
Anything  that  took  place  subsequently  was  immaterial.  The 
production  of  the  indictment,  and  verbal  evidence  that  the 
defendant  therein  mentioned  was  tried  under  it,  was  amply 
sufficient. 

It  was  contended,  for  the  prisoner,  that  the  late  statutes 
(14  &  15  Vict.  c.  99,  8.  13,  and  14  &  15  Vict.  c.  100,  s.  22, 
which  made  a  certificate  admissible,  in  proof  of  a  trial  and  con- 
viction, had  altered  the  law,  and  had  rendered  proof  by  record 
or  certificate  necessary. 

Jabvis,  C.  J. — These  statutes  were  intended  to  increase  the 
facilities  of  proof,  and  not  to  diminish  them. 

Pai/nc. — At  the  Old  Bailey,  it  has  always  been  the  practice  to 
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prove  a  former  trial  by  the  minutes  and  entries  produced  by  the       Baa. 
officer :  {Home  T00W9  case,  22  HowelPs  State  Trials,  447.)  ^^^jx 

Jbbyis,  C.J. — The  court  entertains  no  doubt  whatever  that        

the  evidence  given  was  sufficient.     There  is  no  allegation  of  any       1852. 
matter  of  record ;  but  the  only  fact  to  be  proved  was  the  trial,     p"^  _ 
Probably  that  might  have  been  proved  by  any  person  present  Pro^^f/ormer 
at  it.  TVio/— 

Aldieson,  B. — All  the  minutes  from   which  the  certificate      ^^^cord. 
would  have  been  made  up,  were  put  in  evidence,  and  these  were 
produced  by  the  officer  who  would  have  had  to  make  up  the  certi- 
ficate.    Surely  that  is  amply  sufficient. 

The  rest  of  the  Court  concurred. 

Con/oictioii  affirmed. 


COURT    OF   CRIMINAL   APPEAL. 

May  29,  1852. 

(Before    Lord    Campbell,   C.   J.,   Aldeeson,    B.,  Maule,  J., 

Cbesswell,  J.,  Erle,  J.) 

Beg.  v.  Oldham,  (a) 

Implements   of  homehreakitif/ — Possession  of  at  night — Stat,   14  (J-   15 

Vict.  c.    19,    s,    1. 

Whether   an  implemejit  is  to  he  considered  an  implement  of  housebreaking, 
within  Stat,  14   ^15    Vict,   c.   19,  s,  \,  must  depend  vpon  the  purjwse 
for  which  the  person  charged  has  possession  of  it. 

Amj  implement  that  may  he  used  for  the  purpose  of  housebreaking,  if  the 
jury  find  it  to  have  been  in  the  possession  of  the  jjerson  charged  for 
that  purpose,  at  the  time  and  place  alleged,  is  an  implement  oj  house* 
breaking  within  that  section,  although  it  may  also  be  an  implement 
which  is  used  in  tlie  ordinary  affairs  of  life  for  lawful  purposes. 

Where,  therefore,  upon  the  trial  of  an  indictment  under  that  section,  the 
evidence  was  that  the  prisoner  was  found  hy  night,  and  tcithout  lawful 
excuse,  in  possession  of  a  number  of  house-door  keys,  and  a  pair  of 
pincers,  all  of  an  ordinary  description,  but  not  in  possession  of  any  of 
the  particular  implements  of  housebreaking  enumerated  in  the  section, 
and  the  jury  found  that  the  prisoner  at  the  time  had  the  keys  in  his 
possession  for  the  purpose  of  housebreaking : 

Held,  that  he  was  properly  convicted  of  the  offence  thereby  created. 

AT  the  Court  of  General  Quarter  Sessions  holden  for  the  county 
of  Lancaster,  at  Kirkdale,  on  the  20th  of  April,  1852,  Joseph 
Oldham  was  tried  before  John  William  Harden,  Esq.,  and  others, 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister- at-Law. 
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Rbo.        justices  of  the  peace^  upon  an  indictment  charging  him  with  being 
^'  found  by  night  having  in  his  possession,  without  lawful  excuse, 

'      certain  implements  of  housebreaking,  to  wit,  one  pair  of  pincers, 

1852.        ten  keys,  and  a  piece  of  iron,  against  the  form  of  the  statute ;  and 
.    ,  .  it  appeared  in  evidence  that  the  prisoner  was  found  by  night,  and 

hovLhreaking,  without  lawful  excuse,  in  possession  of  a  number  of  house-door 
keys,  and  a  pair  of  pincers,  all  which  articles  were  of  an  ordinary 
description,  such  as  are  commonly  used  for  lawful  purposes,  but 
which  were  capable,  from  their  nature,  of  being  also  used  for  pur- 
poses of  housebreaking.  It  was  objected,  on  the  trial,  that  the 
evidence  did  not  support  the  indictment,  as  the  articles  were  not 
either  picklock  keys,  implements  of  housebreaking,  or  any  of  the 
other  articles  mentioned  in  the  first  section  of  the  stat.  14  &  15 
Vict.  c.  19,  which  enacts,  that  "  if  any  person  shall  be  found  by 
night  armed  with  any  dangerous  or  oiFensive  weapon  or  instra- 
ment  whatsoever,  with  intent  to  break  or  enter  into  any  dweUing 
or  other  building  wliatsoever,  and  to  commit  any  felony  therein ; 
or  if  any  porson  shall  be  found  by  night  having  in  his  possession 
without  lawful  excuse  (the  proof  of  which  excuse  shall  lie  on  such 
person),  diny  picklock  hey,  cro^,  jack,  bit,  or  other  implement  of 
housebreaking ;  or  if  any  person  shall  be  found  by  night  having 
his  face  blackened,  or  otherwise  disguised,  with  intent  to  commit 
any  felony ;  or  if  any  person  shall  be  found  by  night  in  any 
dwelling-house,  or  other  building  whatsoever,  with  intent  to 
Case.  commit  any  felony  therein,  every  such  offender  shall  be  guilty  of 

a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  years.^^  The  chairman 
left  it  to  the  jury  to  say  whether  the  articles  so  found  in  the 
prisoner's  possession  were  implements  which  might  be  used  for 
purposes  of  housebreaking,  and  whether  at  the  time  he  was  so 
found  in  possession  of  them,  it  was  his  intention  to  use  them  as 
implements  of  housebreaking. 

The  jury  found  the  prisoner  guilty,  but  inasmuch  as  the 
question  raised  on  the  trial  is  not  free  from  doubt,  and  the  court 
was  strongly  urged  by  the  learned  counsel  for  the  prisoner  to 
submit  it  for  the  consideration  of  the  judges  of  the  Superior 
Courts,  judgment  was  postponed,  in  order  that  such  opinion  might 
be  taken,  and  the  prisoner  was  remanded  to  the  custody  of  the 
governor  of  the  house  of  correction  at  Kirkdale,  until  the  Mid- 
summer Sessions. 

The  foregoing  is  the  case  upon  which  the  opinion  of  the  said 
judges  is  required  accordingly. 

The  case  was  not  argued  by  counsel. 

Lord  Campbell,  C.J. — I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed.  The  prisoner  is  charged  with  having 
unlawful  possession  of  instruments  of  housebreaking.  Now,  it 
is  true  that  he  had  not  any  crowbar  or  picklock  in  his  possession^ 
and  that  the  keys  which  he  had  were  of  an  ordinary  kind, — ^but 
the  jury  have  found  that  there  was  the  purpose,  and  intent  on  the 
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part  of  the  prisoner  to  use  those  keys  as  implements  of  house-        Rao. 
breaking ;  and  though  they  may  be  used  for  lawful  purposes^  it  is      qldham 

clear  they  may  also  be  used  for  the  purpose  of  housebreaking,         ' 

which,  as  it  appears  to  me,  is  all  that  the  statute  requires.  1852. 

Alderson,  B. — I  am  of  the  same  opinion.     Many  cases  may    ,     .  . 

be  put  in  which  it  would  be  perfectly  clear  that  persons  were  in  koMtbreMng, 
possession  of  perfectly  lawful  instruments,  for  housebreaking 
purposes.  If,  for  instance,  the  door-keys  to  all  the  houses  in  a 
long  street  were  found  in  the  possession  of  a  person,  without 
lawful  excuse,  there  could  be  very  little  doubt  that  he  meant  to 
use  them  as  implements  of  housebreaking.  Or,  suppose  a  chisel, 
which  exactly  fitted  a  mark  upon  a  particular  door,  which  there 
had  been  an  attempt  to  break  open^  was  found  upon  a  man,  there 
could  not  be  much  doubt  that  it  was  an  implement  of  house- 
breaking, although  capable  of  being  used  for  lawful  purposes, 
not  specified  in  the  act  of  Parliament. 

Maule,  J. — In  Mr.  Greaves's  edition  of  these  Criminal  Statutes^  Judgment, 
the  words  of  the  statute  are  set  out :  "  or  if  any  person  shall  be 
found  by  night  haying  in  his  possession,  without  lawful  excuse 
(the  proof  of  which  excuse  shall  lie  on  such  person),  any  picklock 
key,  crow,  jack,  bit,  or  other  implement  of  housbreaking;  '^ — there 
is  a  comma  after  the  word  "  key,''  and  not  one  before  it ;  but  on 
the  Parliament  Roll  it  is  well  known  there  are  no  stops,  and  I 
think  the  section  should  be  read  as  if  there  was  a  comma  before 
the  word  "  key,''  as  well  as  after  it :  "  any  picklock,  key,  crow," 
&c.  If  this  is  not  so,  then  the  act  of  Parliament  does  not  com- 
prehend the  most  usual  implement  of  housebreaking, — '^  skeleton 
keys."  "The  word  *^ picklock"  is  perfectly  intelligible;  and  the 
word  ^^  key"  would  comprehend  a  skeleton  key,  and  any  kind  of 
key  capable  of  being  employed  for  purposes  of  housebreaking. 
Upon  this  view  of  the  statute,  the  possession  of  keys,  without 
lawful  excuse,  falls  within  the  express  words  of  the  act  of  Parlia- 
ment. 

Gbesswell,  J.  ^I  am  of  the  same  opinion  as  my  brother 
Maule. 

Erle,  J. — I  also  think  that  any  implement  capable  of  being 
used  for  the  purposes  of  housebreaking,  where  the  jury  find  that 
the  person  charged  had  them  in  his  possession  for  the  purposes 
of  housebreaking,  are  within  the  statute. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
May  29,  1852. 

RSO.  V.  PSBEINS.  (a) 

Larceny^'Principal  in  the  second  degree — Receiver, 

A  person  cannot,  at  the  same  time,  be  both  a  principal  in  the  second  degree 
in  the  commission  of  a  larceny  and  also  a  felonious  receiver  of  the  stoUfi 
goods. 

GEORGE  PERKINS  was  indicted  at  the  Middlesex  Sessions, 
February,  1852,  for  stealing  a  piece  of  pork,  the  property  of 
his  master,  and  Henry  Perkins  for  receiving  the  same,  knowing  it 
to  have  been  stolen.  It  appeared,  in  eyidence,  that  on  the  day 
of  the  felony  the  two  prisoners  were  seen  conversing  together  near 
the  prosecutor's  premises ;  that  they  went  together  to  the  ware- 
house of  the  prosecutor  (the  master  of  (xeorge),  where  the  pork 
was  kept ;  that  the  prisoner  George  went  into  the  warehouse  and 
took  the  pork  out  of  a  tub,  and  brought  it  out  of  the  warehouse 
and  gave  it  to  the  prisoner  Henry,  who  had  remained  on  the  out- 
side, and  who  was  not  in  a  position  to  see  what  the  other  prisoner  did 
in  the  warehouse,  but  was  sufficiently  near  to  have  rendered  him 
aid  in  case  he  had  been  taken  into  custody :  that  is  to  say,  the 
evidence  was  sufficient  to  have  convicted  him  as  principal  in  the 
second  degree.  It  was  contended,  for  the  prisoner  Henry,  that 
this  evidence  did  not  support  the  charge  of  receiving,  and  that, 
as  there  was  no  count  charging  him  with  stealing,  he  must  be 
acquitted.  The  jury  found  the  prisoner  guilty ;  and  the  question 
reserved  for  the  Court  of  Appeal  was,  whether  a  person  who  was 
a  principal  in  the  second  degree,  could,  under  the  above  circum- 
stances, be  treated  as  a  receiver  of  the  goods  stolen  and  convicted 
of  that  offence.  Judgment  was  passed  upon  the  prisoner,  but  the 
execution  thereof  was  respited,  and  he  was  committed  to  prison  to 
await  the  decision  of  this  case,  {b) 

0.  Pollock  appeared  for  the  Crown. 

Lord  Campbell,  C.  J. — Assuming,  as  I  think  we  are  bound 
to  do,  from  the  case  submitted  to  us,  that  the  prisoner  was  a 
principal  in  the  second  degree,  he  could  not  take  the  stolen 
property  from  himself. 

(o)  Reported  by  A.  Bitti.estok,  Esq.,  BarrisUr-at-Lftw. 

(6)  Tbb  case  stood  ft-r  Argoment  on  Satuidaj,  April  24 ;  but  tbe  ooort  directrd  that  it 
should  be  sent  back  for  the  purpose  of  being  re-stated ;  and  it  was  accordinglj  aftervards 
slated  as  above* 


COURT  OF  CRIMINAL  APPEAL. 
June  14,  1852. 
Reg.  v.  Hannah  Mooke.  (a) 

Confession — Inducement — Person  in  author  it  ij — Mintress, 

Upon  a  tnal  for  child  murder  the  prisoner^'s  confession  to  a  surgeon,  who 
was  attending  her,  was  offered  in  evidence.  Before  the  surgeon  came 
in,  her  mistress  had  told  her  that  she  had  better  speak  the  truth  ;  and  she 
had  said,  in  answer,  that  she  would  tell  it  to  the  surgeon ;  hut  the  hus^ 
hand  of  the  mistress  was  not  the  prosecutor. 

Held,  that  as  the  offence  was  not  an  offence  against  the  mistress,  she  was 
7iot  a  person  in  such  authoHtg  that  the  inducement  which  she  had  held 
out  would  exclude  the  confession,  which  was  consequently/  admissible. 

THE  following  case  was  reserved  by  Parke,  B. : — The  prisoner 
was  tried  at  the  last  assizes  for  Sussex  before  me,  on  the 
coroner's  inquisition,  for  wilful  murder  of  her  new-born  child. 
There  was  an  indictment,  also,  against  her  for  the  same  offence. 
She  was  found  guilty  of  the  misdemeanor  of  concealing  the  birth 
of  her  child.  There  was  offered,  in  evidence  against  her,  a  confes- 
sion made  by  her,  in  the  presence  of  her  mistress,  to  a  surgeon  who 
was  attending  her,  of  her  having  strangled  her  child  with  a  thread, 
and  placed  the  dead  body  in  a  privy ;  where  it  was  found  with  the 
thread  round  its  neck.  Her  mistress  had  told  her  before  the  sur- 
geon came  in,  that  she  had  better  speak  the  truth  ;  and,  in  answer, 
she  said  she  would  tell  it  to  the  surgeon.  An  objection  was  taken 
that  any  subsequent  confession  was  inadmissible.  After  consulting 
my  brother  Coleridge,  I  received  the  evidence,  being  of  opinion 
that  in  this  case,  her  husband  not  being  the  .prosecutor,  nor  the 

(a)  Reported  by  A.  BuTumoN,  Esq.,  Barrister-at-Law 


17. 
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Aldebson,  B. — If  one  burglar  stands  outside  a  window  while        Rso. 
another  plunders  the  house  and  hands  the  goods  to  him,  he 
surely  could  not  be  indicted  as  a  receiver. 

Maule  J. — My  brother  Adams  seems  to  have  intended  to  ask       1852. 
us,  whether,  in  a  case  where  a  prisoner  was,  in  a  popular  sense, 
guilty  of  receiving,  he  might  be  treated  as  a  receiver,  notwith- 
standing the  fact  that  he  was  a  principal  in  the  thefb ;  and  it  is 
clear  that  he  cannot. 

Cbesswell,  J.,  and  Eble,  J.,  concurred. 

Conviction  quashed. 
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Reg.        offence  in  any  way  connected  with  the  management  of  the  hoase^ 
„^*  the  prisoner's  mistress  could  not  be  considered  as  having  any  con- 

'       trol  over  the  prosecution,  so  as  to  raise  a  presumption  that  the 

1862.        inducement  held  out  by  her  would  be  likely  to  cause  her  to  tell  an 

^'    T  __   untruth.     The  prisoner  was  acquitted  of  the  murder  because  the 

Inducement  by  i^^7  believed  that  she  was  in  such  a  state  of  mind  that  she  did  not 

miatress.      know  what  she  was  about  at  the  time.     I  request  the  opinion  of  the 

judges  whether  the  evidence  was  admissible. 

The  case  was  argued  on  Saturday,  April  24th^  before  PoUock^ 
C.B.,  Parke,  B.,  Erie,  J.,  Williams,  J.,  and  Crompton,  J. 

Creasy y  for  the  prisoner. — The  evidence  was  inadmissible.  If 
the  surgeon  had  told  the  prisoner  that  she  had  better  speak  the 
truth,  then  the  case  would  have  been  precisely  the  same  as  R.  v. 
Oamer  (1  Den.  0.  C.  329;  3  Cox  C.  0.  175),  where  the  pri- 
soner's confession  was  held  inadmissible.  The  distinction  taken 
was,  that  in  this  case,  the  husband  not  being  the  prosecutor,  the 
mistress  was  not  a  person  in  authority,  whose  advice  was  likely  to 
influence  the  mind  of  the  prisoner.  [Pabke,  B. — The  offence  had 
nothing  to  do  with  the  domestic  government  of  the  house.]  In  R. 
V.  Upchtirch  (R.  &  M.  C.  C.  R.  465),  the  offence  charged  against 
the  prisoner  was  that  of  attempting  to  set  fire  to  the  house  of  her 
master,  who  was  the  prosecutor ;  and  a  confession  made  to  tbe 
mistress  in  the  absence  of  her  husband,  was  held  inadmissible  in 
consequence  of  the  hopes  which  the  mistress  had  held  out  in  order 
Argument.  ^  induce  the  prisoner  to  confess.  That  the  surgeon  was  a  person 
in  authority  seems  decided  by  Kingston's  Case  (4  Car.  &  P.  387), 
where  upon  an  indictment  for  administering  arsenic,  it  appeared 
that  the  surgeon  who  was  called  in,  said  to  the  prisoner,  ^'  You  are 
under  suspicion  of  this  and  had  better  tell  all  you  know ; ''  and  a 
statement  subsequently  made  by  the  prisoner  was  consequently 
held  inadmissible.  The  early  law  upon  this  subject  is  collected  in 
the  argument  in  Oilham's  Case  (R.  &  M.  C.  C.  R.  186),  where 
the  confession  was  supposed  to  have  been  made  in  consequence  of 
the  religious  exhortations  of  a  clergyman,  and  was  held  admissible, 
because  no  hopes  of  temporal  advantage  from  confessing  had  been 
held  out.  The  general  rule  is  clear, — that  the  confession  is  not 
admissible  unless  it  is  free  and  voluntary ;  and  the  limitation  of  the 
rule^  which  requires  that  the  inducement  should  be  held  out  by 
some  person  in  authority,  was  intended  to  apply  only  to  the  inter- 
ference of  idle,  officious  persons  having  no  connection  with  the 
charge.  This  appears  from  Row's  Oo^e  (Russ.  &  Rj,  153.)  There 
it  appeared  that,  while  the  constable  who  apprehended  the  pri- 
soner had  him  in  custody  to  take  him  before  a  magistrate,  some  of 
the  neighbours,  who  had  nothing  to  do  with  the  apprehension,  pro- 
secution, or  examination  of  the  prisoner,  officiously  interfered^  and 
admonished  the  prisoner  to  tell  the  truth  and  consider  his  family, 
which  was  a  large  one.  Ko  observation  was  made  by  the  constable, 
nor  did  the  prisoner  answer  those  who  addressed  him,  bat  he 
desired  the  constable  to  call  upon  him  at  the  prison  in  an  hour ;  and 
when  the  constable  did  so  he  made  a  confession  to  him,  which  was 
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held  admissible  in  evidence.     Taylor^s  case  (8  Car.  &  P.  733)  is        Rw»« 
an  important  authority  to  show  that  the  confession  in  this  case  was       uqobm. 

inadmissible.     There  the  prisoner  was  charged  with  setting  fire  to        

the  house  of  her  master,  who  was  the  prosecutor ;  and  on  the  morn-        1852. 
ing  of  the  fire  she  was  sent  for  to  come  into  the  parlour,  where  her   Q^SZ^on^ 
mistress  and  W.  were.     W.  was  not  a  constable,  nor  in  any  office  inducement  hy 
or  authority ;  but  he  said  to  her,  "  You  had  better  tell  how  you  did      mistress, 
it,"  and  Patbeson,  J.,  refused  to  receive  her  answer, saying, "It  is 
the  opinion  of  the  judges  that  evidence  of  any  confession  is  receiv- 
able, unless  there  has  been  some  inducement  held  out  by  some 
person  in  authority  ;  and  in  this  case  I  should  have  received  the 
evidence  of  the  statement  made  to  W.  if  the  inducement  had  been 
held  out  by  him  alone.     But  here  the  inducement  does  not  rest 
with  him  alone,  because  Mrs.  L.,  who  was  the  wife  of  the  prose- 
cutor and  also  the  mistress  of  the  prisoner,  was  present  with  W.,  and 
must,  as  she  expressed  no  dissent,  be  taken  to  have  sanctioned  the 
inducement.     I  think,  therefore,  that  the  inducement  must  be 
taken  as  if  it  had  been  held  out  by  Mrs.  L.,  who  was  a  pei*son  in 
authority  over  the  prisoner,  and  that,  therefore,  the  evidence  is 
inadmissible.'^     Again,  in  B.  v.  Rewett  (Car.  &  M.  534),  the  same 
learned  judge  refused  to  receive  in  evidence  a  statement  made  by 
the  prisoner  two  days  after  her  mistress,  whose  money  she  was 
charged  with  stealing,  had  promised  to  forgive  her,  if  she  told  the 
truth.     In  Simpson's  case  (R.  &  M.   C.   C.  R.  410),  which  was  Argnment. 
also  an  indictment  for  setting  fire  to  a  house,  the  prisoner,  who  was 
a  girl  about  fifteen  years  old,  was  subjected  to  many  applications  by 
the  neighbours  and  relations  of  the  prosecutor,  both  in  the  nature 
of  threats  and  promises,  urging  her  to  confess  ;  and  her  statement 
was  held  inadmissible.     The  precise  ground  of  decision  is  not 
stated  in  the  report ;  but  it  has  been  supposed  to  rest  upon  this, 
that  on  some  of  the  occasions  the  mistress  of  the  prisoner  was 
present :  (Joyon  Confessions,  p.  9  ;  2  Russ.  on  Crimes,  Greaves's 
Ed.,  p.  842.)     It  is  true  that  the  master  was  also  the  prosecutor  in 
that  case;  but  the  admissibility  of  the  evidence  cannot  depend 
upon  the  accident,  who  is  bound  over  to  prosecute.     The  Queen  is 
the  prosecutor  in  every  case,  and  often,  for  convenience  sake,  a 
constable  is  bound  over  to  prosecute ;  but  the  question  is,  who  is 
the  party  likely  to  be  the  prosecutor  ?  and  who  so  likely  to  be  the 
prosecutors  of  an  offence  of  this  description,  outraging  decency  and 
morals,  as  the  master  and  mistress  of  the  house  in  which  it  was 
committed  ?     The  principal  matter  to  be  considered  is  the  natural 
effect  of  the  statement  upon  the  mind  of  the  person  addressed ;  and 
if  so,  who  is  so  likely  to  have  influence  over  tlie  mind  of  a  maid- 
servant as  her  mistress  ?     And,  both  in  Mr.  Joy's  book  (p.  11)  and 
also  in  Mr.  Greave's  Edition  of  Russell  on  Crimes  (vol.  2,  p.  839), 
persons  who  stand  in  the  relation  of  master  or  mistress  to  a  servant, 
are  included  in  the  category  of  those  who  have  such  authority  as 
to  render  an  inducement  held  out  by  them  fatal  to  the  admission  of 
confessions  so  obtained. 

Williams,  J.,  referred  to  U.  v.  Parratt  (4  Car.  &  P.  570), 
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Rbo.        where  threats  used  by  the  capttiia  of  a  vessel  to  one  of  his  crew  to 
^  ^''  induce  him  to  confess  who  his  partner  was  in  the  stealing  of  a 


watch,  were  held  to  exclude  the  confession. 


1862.  Parke,  B. — In  2  Buss,  on  Crimes,  839,  the  principle  is  said  to 

,,   '    T        be — "  That  all  who  are  enfira&fed  in  the  apprehension,  prosecution. 

Confession —  •      .•  o  .      '^^   °  ••i^'^  i  ^  t»  i 

Inducement  Ly  ^^  examination  ot  a  prisoner  are  considered  as  persons  of  such 
mistress,      authority,  that   their  inducements  will   exclude  any  confession 
thereby  obtained.'^     The  particular  cases   mentioned  are  put  as 
illustrations  only. 

Creasy, — Surely  the  master  and  mistress  of  the  house,  where  an 
o£fence  of  this  sort  has  been  committed,  are  persons  engaged  in  the 
prosecution. 

Cur,  adv.  vult. 

Judgment.  Paekb,  B.,  now  delivered  the  judgment  of  the  Court. — ^After 

stating  the  facts  of  the  case  as  above,  he  said  that  the  cases  on  this 
subject  had  gone  quite  far  enough,  and,  in  the  opinion  of  the 
judges,  ought  not  to  be  extended.  The  judge  who  presided  had. 
of  course,  to  decide  these  questions  respecting  the  admissibility  of 
confessions  in  the  first  instance ;  and  it  would  have  been  better  if 
they  had  been  left  altogether  to  his  decision  upon  his  own  view  of 
all  the  circumstances  of  each  particular  case.  A  rule,  however, 
had  been  entertained  that  confessions  made  in  consequence  of  in- 
ducements or  threats  held  out  by  persons  in  authority  were  inad- 
missible :  and  all  those  who  were  engaged  about  the  prosecution 
or  apprehension  of  a  person  charged,  might  be  regarded  certainly 
as  persons  in  authority ;  and,  amongst  others,  the  master  or  mis- 
tress of  a  servant  might  be  a  person  in  such  authority,  that  their 
inducement  would  include  a  confession,  as  in  the  case  of  R.  v. 
Upchurch  and  others  cited  during  the  argument,  and  in  that  of  ii. 
V.  Warringham  (15  Jur.  318.)  In  those  cases,  however,  the  offences 
charged  involved  some  injury  to  the  master  and  mistress,  so  as  to 
connect  them  necessarily  with  the  prosecution.  In  the  present 
case  the  offence  was  not  in  any  respect  an  offence  against  the  mis- 
tress ;  and  the  Court,  therefore,  were  of  opinion  that  the  mistress 
was  not  a  person  in  such  authority,  that  the  advice  which  she  gave 
to  the  prisoner  was  sufficient  to  exclude  the  confession. 

Conviction  affirmed. 
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OXFORD  CIRCUIT. 
Monmouth  Spbikq  Assizss,  1852. 

March  26. 

(Before  Mr.  Justice  Wighthan.) 

Reo.  v.  Baboisse  and  anotheb.  (a) 

False    Pretences — Evidence    to    negative — Variance — Poioer    to     amend 
indictment  under  the  statute  14  ^  15  Vict  c,  105,  s,  1. 

An  indictment  against  A.  Z.  and  G,  B.,for  false  pretences^  alleged  thai 
the  defendants  falsely  pretended  to  one  A.  W.  that  a  certain  vessel,  called 
The  Oastenet,  then  toas  in  Penarth  Road  {meaning  a  certain  part  of  the 
Bristol  Channel),  and  that  the  said  A,  Z.  then  was  the  master,  and  the 
said  O.  B.  then  was  the  mate  of  the  said  vessel,  and  that  they  the  said 
G*  B,  and  A,  Z.  then  wanted  the  sum  of  SI.  to  payjor  the  pilotage  of  the 
mid  vessel,  tvhereas,  in  truth  and  in  fact,  a  certain  vessel,  called 
The  Castenei,  was  not  then  in  the  Penarth  Road,  and  whereas  the  said 
A.  Z.  was  not  then  master,  and  the  said  G,  B,  toas  not  then  mate,  of  such 
vessel. 

Held,  that  the  negative  of  tlie  pretence  that  t/ie  defendants  were  respec- 
tively the  master  amd  mate  of  a  vessel  was  sufficiently  shown  by  proof 
that  no  vessel  had  arrived  in  the  port,  or  had  been  heard  of,  answering 
the  defendants  description;  the  pretence  set  out  having  been  accom- 
panied by  a  statement  by  the  defendants  that  they  expected  the  vessel  in 
three  days. 

No  evidence  having  been  given  that  the  defendants  called  the  alleged  vessel 
by  any  name : 

Semble,  that  the  court  had  power,  wider  the  14  ^  15  Vict,  c.  100, 
8.  1,  to  amend  the  indictment,  by  striking  out  the  words  ''  called  The 
Gastenet." 

THE  priaoDers,  George  Baroisse  and  Anthony  Zaine  were 
indicted  for  obtaining  money  by  means  of  false  pretences. 
The  first  count  of  the  indictment  alleged  that  the  defendants 
did  falsely  pretend  to  one  Aaron  Wilbraham '^That  a  certain 
vessel,  called  the  Castenet,  then  was  in  Penarth  Road  (meaning  a 
certain  part  of  the  Bristol  Channel),  and  that  the  said  Anthony 
Zaine  then  was  the  master  and  the  said  George  Baroisse  then  was 
the  mate  of  the  said  vessel,  and  that  they,  the  said  George  Baroisse 
and  Anthony  Zaine,  then  wanted  the  sum  of  three  pounds  to  pay  for 
the  pilotage  of  the  said  vessel ;  whereas,  in  truth  and  in  fact  a  certain 

(a)  Reported  by  J.  K  Davib,  Esq.,  BarriBter-At-Lsw. 
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Reo.        vessel  called  the  Castenet  was  not  then  in  the  Penarth  Boad^  and 

g     ^'         whereas  the  said  Anthony  Zaine  was  not  then  master^  and  the 

▲ND  ANOTHEB.  ^^  Georgo  Baroisso  was  not  then  mate  of  sach  vessel^  by  means 

whereof  the  said  George  Baroisse  and  Anthony  Zaine  obtained  a 

^°°^'        certain  sum  of  money,  to  wit — ^the  sum  of  three  pounds  of  the 

False  pretences  ii^oneys  of  the  Said  Aaron  Wilbraham,  with  intent  to  defraud. 

---Evidence^      A  second  count  alleged  that  the  defendants  did  conspire,  by 

Amendment,    ^ivers  subtle  means  and  devices,  and  by  false  pretences,  to  obtain 

and  acquire  to  themselves  the  money  of  the  said  Aaron  Wilbraham, 

and  to  cheat  and  defraud  him  thereof  against  the  peace,  &c. 

Vaughan  for  the  prosecution. 

Hunt,  at  the  request  of  the  Court,  watched  the  case  on  behalf 
of  the  defendants. 

On  the  part  of  the  prosecution  it  was  proved  that  the  defendants, 
on  the  13th  of  March,  1852,  went  to  the  prosecutor's,  Aaron 
Wilbraham^s,  who  kept  a  public-house,  and  there  ordered  break- 
fast. While  it  was  preparing  the  defendant  Baroisse  said  to  the 
prosecutor's  wife  that  he  expected  a  vessel  to  arrive  in  three  days, 
and  he  wished  to  borrow  three  pounds  to  pay  the  pilot.  The  wife 
spoke  to  her  husband  when  he  came  in,  and  the  defendant  repeated 
his  application  and  statement,  adding  that  he  was  the  mate  of  the 
vessel  and  Zaine  was  the  captain,  and  that  the  vessel  was  then  in 
the  Penarth  Boad,  that  the  channel  pilot  had  been  discharged^ 
and  that  they  were  short  of  money  to  pay  the  pilotage  into  the 
harbour.  The  defendant  Zaine  was  in  the  house,  but  in  another  room 
when  the  representation  was  made.  Zaine  did  not  appear  to  under- 
stand English,  and  Baroisse  spoke  the  language  imperfectly.  They 
were  natives  of  Greece.  In  consequence  of  the  representation  of 
Baroisse  the  prosecutor  advanced  the  three  pounds,  which  were 
handed  to  Zaine.     The  defendants  left  the  house  and  did  not  return. 

Another  witness  said  that  Baroisse  told  him  the  same  day  that 
he  expected  a  vessel,  which  he  spoke  of  as  the  Castenet.  The 
two  defendants  were  found  together  when  taken  into  custody  on 
the  18th  of  March.  It  was  proved  by  officers  connected  with  the 
port  that  no  Greek  or  other  vessel,  answering  the  descrip- 
tion of  the  prisoner's  supposed  ship,  arrived,  or  was  heard  of  at 
Newport  down  to  the  present  time;  and  after  the  defendants 
were  in  custody.  Baroisse  said  that  the  vessel  was  expected  at 
Swansea,  and  subsequently  he  said  that  there  was  no  vessel  at  all. 

At  the  close  of  the  case  for  the  prosecution. 

Hunt,  for  the  defendants,  submitted  that  there  was  no  evidence 
of  privity  between  them.  It  was  not  shown  that  Zaine  was  in 
any  way  a  party  to  the  representation  of  Baroisse. 

WiQHTMAN,  J. — Yesj  there  is  the  receipt  of  the  money  by 
Zaine. 

Hunt. — ^With  respect  to  the  first  count  there  was  this  further 
objection,  that  the  negative  of  the  false  pretence  was  not  sufficiently 
proved.  There  was  no  evidence  that  the  one  defendant  was  not 
the  master  and  that  the  other  was  not  the  mate  of  a  vessel. 

WiGHTMAN,  J. — Only  in  this  way,  that  there  was  no  vessel  at  all 
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whioh  they  expected^  or  with  which  they  were  connected.     There        Bmq. 
is  no  evidence^  however^  of  the  name  of  the  vessel  as  alleged.  ^    ^* 

Vatighan. — The  defendant  Baroisse  tells  a  witness  that  he  ex-  ^d  anotheh. 
pects  a  vessel  called  ths  Oastenet.  

WiOHTMAN,  J. — Yes,  on  another  occasion ;  but  this  is  not  a  part        ^^^- 
of  the  false  pretence  for  which  the  defendants  are  indicted.     It  False  pretences 
is  no  part  of  the  pretence  to  Wilbraham^  and  representations  to  —Evicknc»^ 
other  persons  cannot  be  incorporated  with  it.     The  indictment  -^'»««<^«^'' 
may  be  amended  however. 

Hunt  submitted  that  there  was  no  power  to  amend  the  indict- 
ment in  this  respect.  The  statute  14  &  15  Vict.  c.  100^  s.  1^  ouly 
empowered  amendments  in  the  name  or  description  of  any  matter 
or  thing  whatsoever,  '' named  or  described '^  in  the  indictment,  if 
the  Court  '*  shall  consider  such  variance  not  material  to  the  merits 
of  the  case,  and  that  the  defendant  cannot  be  prejudiced  thereby 
in  his  defence  on  such  merits/'  The  power  of  the  Court  did  not 
extend  to  such  an  amendment  as  is  sought  to  be  made  in  this  case, 
and,  moreover,  it  cannot  be  said  that  a  variance  between  the  false 
pretence  proved  and  that  charged  is  not  material  to  the  merits  of 
the  case. 

HuddlesUm  [amicus  curioR.) — A  similar  question  as  to  the  power 
to  amend,  was  raised  in  a  case  tried  at  Stafford  on  the  present  cir- 
cuit before  Mr.  Greaves,  Q.C.,  sitting  to  try  prisoners,  (a)  The 
false  pretence  charged  in  the  indictment  in  that  case  was,  that  the 
defendant  said  he  had  been  to  a  place  in  Derbyshire  and  had 
served  an  order  in  bastardy  on  a  person  named ;  but  the  proof 
was,  that  the  defendant  said  he  had  been  to  the  place  ana  had 
left  the  order  with  the  landlady  of  the  inn  to  give  to  the  person, 
he  being  then  from  home ;  and  Mr.  Greaves,  after  referring  to 
the  recent  statute,  held  that  the  Court  had  no  power  to  make  the 
amendment,  it  not  being  within  the  terms  of  the  act. 

Vaughan. — Bere  the  amendment  sought  to  be  made  is  to  strike 
out  the  name  of  the  vessel.  Is  not  that  an  amendment  clearly 
within  the  very  words  of  the  statute,  "  The  name  or- description  of 
any  matter  or  thing  whatsoever  V 

WiGHTMAN,  J. — I  think  I  have  the  power  to  make  this  amend- 
ment. It  comes  within  the  words  of  the  statute.  The  words 
^^  called  the  Castenet  '^  must  be  erased  from  the  indictment. 

The  amendment  was  accordingly  made,  by  the  o£Bicer  of  the 
Court  striking  out  the  above  words. 

WiGHTMAN,  J. — Independently  of  this  question,  there  is  the 
count  for  conspiracy.  That  is  not  affected  by  the  question  as  to 
the  power  to  amend. 

Hunt  submitted  that  as  to  that  count  there  was  no  evidence 
for  the  jury  of  a  conspiracy.  There  is  no  evidence  of  any  state- 
ment by  one  of  the  defendiants,  and  what  the  other  said  he  could 
not  understand. 

WiOHTMAN,  J. — That  is  not  necessary.     The  question  is,  whe- 

(a)  See  tbiM  caw  (Reg.  t.  Baiiey),  reported  post^  vol.  vi. 
VOL.   V.  2   O 
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Rto.        ther   they  were  acting  in   concert  in   pursance  of  a  prerioas 

Baroisse     arrangement.   I  think  it  will  be  better,  in  order  to  relieye  the  case 

AND  ANOTHER,  of  anj  difficnlty  as  to  the  amendment,  to  withdraw  the  first  count 

—^        and  leave  the  case  to  the  jury  on  the  coant  for  conspiracy  only. 

^^'  Hunt  then  addressed  the  jury  on  that  coant. 

False  pretences      WiGHTMAN,  J.  (to  the  Jury.) — The  prisoners  are  indicted  for 

— AVicfenoe—  conspiring  to  induce  the  prosecutor  to  part  with  the  sum  of  three 

AmendmenL   pQUQ^s.     It  is  Said  that  oue  of  them  cannot  speak  or  understand 

English.     It  is  impossible  to  say  or  know  how  that  is;  but  that  is 

not  the  important  question  in  this  case.    The  question  is,  whether 

the  prisoners  conspired  together  in  their  own  language,  and 

whether  the  representations  made  by  the  one  were  in  pursuance 

of  that  conspiracy,  and  made  by  him  acting  in  concert  with  the 

other.   They  appear  at  Newport  together,  and  are  found  together ; 

and  it  is  very  extraordinary  that  the  vessel  they  made  the  repre* 

sentations  about  has  not  yet  been  seen  or  heard  of. 

Verdict — OuiUy . 


OXFORD  CIRCUIT. 

OliOnCEBTBB  Sf£INO  Assizis,  1852. 

March  29. 
(Before  Mr.  Babon  Platt.) 

Reg.  v.  White,  (a) 

Practice — Depositions  before  a  coroner — Statute  6^7  Will,  4,  c.  114. 

Depositions  taken  before  a  coroner  are  within  the  statute  6^7  WUL  4, 
c.  114,  s,  3,  which  requires  copies  of  depositions  to  be  furnished  an 
application  to  prisoners  at  the  rate  of  charge  therein  provided;  and 
a  coroner  who  demands  more  is  guilty  of  extortion  in  his  office. 

UDDLESTON,  on  the  part  of  the  prisoner,  applied  to  the 
Court  for  a  copy  of  the  depositions  taken  before  the  coroner, 
and  returned  to  this  court.     The  application  was  made  under  these 

(a)  Reported  by  J.  £.  Datu,  Esq.,  Banister-at-Law. 
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circumstances — The  prisoner,  Richard  White,  was  charged   with        Rm. 
manslaughter  on  the  coroner's  inquisition ;  and  an  application  had       ^^te 

been  made  by  the  prisoner's  attorney  for  copies  of  the  depositions        ' 

under  the  statute  of  6  &  7  Will.  4,  c.  114.  The  coroner  refused  1862. 
to  furnish  them  on  the  terms  stated  in  the  statute,  namely — three  ^  ,^ 
halfpence  for  e^ery  folio  of  ninety  words ;  and  demanded  a  much  depositioM— 
larger  sum,  amounting  to  several  pounds,  contending,  it  seems,  that  Statute  6^7 
the  statute  did  not  apply  to  depositions  taken  by  coroners.  The  ^^'  *'*^*  ^^** 
Act  of  Parliament,  however,  was  very  general  in  its  terms,  and  it 
was  difficult  to  see  how  depositions  before  the  coroner  could  be 
held  not  to  be  included  in  its  terms.  The  section  of  the  statute 
(6  &  7  Will.  4,  c.  114,  s.  8)  enacted,  *' that  all  persons  who, 
after  the  passing  of  this  Act,  shall  be  held  to  bail  or  committed  to 
prison  for  any  offence  against  the  law,  shall  be  entitled  to  require 
and  have  on  demand  (from  the  person  who  shall  have  the  lawful 
custody  thereof,  and  who  is  hereby  required  to  deliver  the  same,) 
copies  of  the  examinations  of  the  witnesses  respectively,  upon  whose 
depositions  they  have  been  so  held  to  bail  or  committed  to  prison, 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  three 
halfpence  for  each  folio  of  ninety  words  :  provided  always,  that  if 
such  demand  shall  not  be  made  before  the  day  appointed  for  the 
commencement  of  the  assizes  or  sessions,  at  which  the  trial  of  the 
person  on  whose  behalf  such  demand  shall  be  made  is  to  take  place, 
such  person  shall  not  be  entitled  to  have  any  copy  of  such  exami- 
nation of  witnesses,  unless  the  judge  or  other  person  to  preside  at 
such  trial  shall  be  of  opinion  that  such  copy  may  be  made  and 
delivered  without  delay  or  inconvenience  to  such  trial ;  but  it  shall 
nevertheless,  be  competent  for  such  Judge  or  other  person  so  to 
preside  at  such  trial,  if  he  shall  think  fit,  to  postpone  such  trial  on 
account  of  such  copy  of  the  examination  of  witnesses  not  having 
been  previously  had  by  the  party  charged.''  It  was  very  desirable 
that  the  qaestion  should  be  determined,  as  it  was  very^generally 
felt  in  the  country  as  a  grievance,  that  coroners  refused  to  give 
copies  of  depositions  except  on  their  own  terms.  In  this  case  he 
had  to  request  that  the  Court  to  which  the  depositions  were  now 
returned,  would  order  a  copy  to  be  furnished  on  the  terms  provided 
by  the  statute. 

Platt,  B.,  after  referring  to  the  section  of  the  act,  said  he  was 
clearly  of  opinion  that  depositions  before  coroners  were  within  it. 
It  was  a  pity  that  the  sam  demanded  was  not  paid  under  protest, 
and  the  coroner  indicted  for  extortion  in  his  office,  or  an  action 
brought  against  him.  The  Clerk  of  Assize  would  not  supply  a 
copy. 


APPENDIX 


STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING  THE   CRIMINAL   LAW   PASSED   IN   THE    SESSION   OF 

PARLIAMENT   OF    1850. 


UNION  OF  LIBERTIES  WITH  COUNTIES  ACT. 

13  &  14  Vict.  Cap.  105. 

An  Act  for  facilitating  the  Union  of  Liberties  with  the  Counties  in  which 

they  are  situate. — [14th  August,  1850.] 

lY.   A  ND  be  it  enacted,  that  from  and  after  the  time  mentioned  in  any  is  &  14  Vict. 

JljL  such  order  of  union  for  the  union  of  any  liberty  with  the  county       c.  105. 
in  which  it  is  situate,  under  the  provisions  of  this  act,  save  so  far  as  other-       ^.T      >. 
wise  directed  by  such  order,  and  subject  to  the  provisions  thereof,  such  liberties  with 
liberty  shall  be  taken  to  be  in  all  respects  part  of  the  county  to  which    Cmmtiu  Act. 
the  same  is  united  under  such  order,  and  shall  be  subject  to  the  juris-         — r 
diction  of  the  justices  of  such  county,  and  the  jurisdiction  and  powers  o^  no  seuawite 
any  justices  under  any  separate  commission  of  the  peace  theretofore  commiaaioR 
issued  for  such  liberty  shall  cease,  and  no  separate  commission  of  the  of  the  peace 
peace  shall  be  issued,  and  no  separate  sessions  of  the  peace  shall  be  J.^^'**  ^^ 
holden  for  any  such  liberty,  any  law,  statute,  letters  patent,  grant,  or  ^     ^' 
charter  whatsoever  to  the  contrary  notwithstanding ;  and  the  sessions  g^jjajons  for  the 
to  be  holden  in  and  for  the  county  shall  have  full  junsdiction  over  all  county  to  have 
things  cognizable  by  the  sessions  for  the  liberty,  and  the  caption  and  jariadiction  in 
venue  in  every  indictment  or  other  proceeding  shall  be  in  the  county,  lil>«rty. 
without  naming  the  liberty;  and  the  inhabitants  of  the  liberty  shall,  j^^j^  y.    .     * 
being  duly  qualified  to  serve  upon  juries  under  the  provisions  of  an  act  libertj  to  serve 
passed  in  the  sixth  year  of  the  reign  of  his  late  Migesty  King  Greorge  on  jariea  for  the 
the  Fourth,  intituled  An  Act  for  consolidating  and  amending  the  Laws  coantj. 
relating  to  Jurors  and  Juries,  be  returned  and  be  liable  to  serve  on 
juries  at  the  sessions  of  the  peace  for  the  county. 

V.  And  be  it  enacted,  that  unless  otherwise  directed  by  the  order  of  G«ol  of  liberty 
union,  and  subject  to  the  provisions  thereof,  the  gaol  belonging  to  the  *^  *>«<»™«  ««>l 
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13  &  14  Vict,  liberty  shall  upon  the  union  of  the  liberty  with  the  oonntj  be  «  oommon 

c.  105.        gaol  for  the  county,  and  shall  be  under  the  contnd  and  management  of 

.r:      ^     the  justices  of  such  coiihty ;  and  all  laws  and  enactments  in  force  with 

Lib^ie*  with  T^^V^^^  ^  ^  county  gaol,  or  to  persons  imprisoned  in  a  county  gad,  shall 

Counties  Act,  be  in  force  with  respect  to  any  and  every  gaol  at  the  time  of  such  onioa 

belonging  to  the  liberty,  and  to  the  persons  imprisoned  therein. 

Prisoners  to  be       VL  And  be  it  enacted,  that,  save  where  otherwise  directed  by  the 
tried  at  sessions  order  of  union,  and  subject  to  the  provisions  and  directions  thereof  every 
T^^^        person  who  shall  at  the  time  of  the  union  stand  committed  to  take  his 
libertj,  and,      ^^^  ^^  ^^7  court  of  gaol  delivery,  general  or  quarter  sessions  of  the 
where  neces-      peace,  for  the  liberty,  charged  with  any  offence  which  the  justices  of  the 
saiy,  at  asazes.  liberty  would  have  had  jurisdiction  to  try,  shall  take  his  trial  at  the 
next  court  of  quarter  sessions  for  the  county  to  which  such  liberty  is 
united,  if  the  offence  is  cognizable  by  a  court  of  quarter  sessions,  and  if 
not,  then  before  the  judges  of  Oyer  and  Terminer  and  Gaol  Delivery  at 
their  next  circuit ;  and  all  persons  bound  by  recognizance  to  prosecute 
and  give  evidence  against  such  offenders  shall  be  bound  to  appear  to 
prosecute  and  give  evidence  at  the  court  at  which  such  offenders  shall 
be  tried  as  aforesaid;  and  all  such  recognizances,  and  all  depositions 
relating  to  such  charges,  shall  be  transmitted  to  the  proper  officer  of  the 
court  where  such  offenders  shall  be  tried ;  and  the  sheriff,  under-sheriff^ 
gaolers,  and  other  officers  of  the  county  in  which  such  offenders  shall  be 
so  tried  are  hereby  authorized  and  required  in  every  such  case  to  receive 
every  prisoner  deUvered  into  the  custody  of  the  sheriff  or  removed  to  the 
gaol  of  the  county,  and  him  safely  keep  until  delivered  in  due  course  of 
law:  and  the  judges  of  assize  and  others  named  in  Her  Majesty's  Com- 
mission of  Oyer  and  Terminer  and  Graol  Delivery,  or  the  justices  of  the 
county,  as  the  case  may  be,  in  which  such  offenders  shall  be  tried,  are 
hereby  authorized  and  required  to  hear  and  determine  all  such  cases,  and 
to  order  the  payment  of  the  usual  and  fit  expenses  of  the  prosecutors 
and  witnesses,  and  all  other  costs  and  expenses  which  in  like  case  may 
be  directed  to  be  paid  by  order  of  court. 
Interpretation        IX.  And  be  it  enacted,  that  in  this  act  the  word  'Miberty**  shall  be 
of  terms.  taken  to  mean  also  division  of  a  county,   town  and  county,  and  soke ; 

and  the  word  "gaol"  shall  be  taken  to  mean  also  prison  or  house  of 
correction ;  and  in  describing  any  person  or  thing  any  word  imjYorting 
the  singular  number  shall  be  construed  to  mean  also  several  persons  or 
things  respectively,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction. 
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PRECEDENTS. 


No.  I. 

Indictment  under  8^9  Vict.y  c.  126,  «.  53,  against  a  medical  practitioner  for 
wntndy  stating  certain  particulars  in  a  me^UccS  certificate  relating  to  a  lunatic. 

LINCOLNSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon 

to  wit.  j    their  oath  present,  that  £.  D.,  late  of  the  parish 

of  Wamfleet,  in  the  County  of  Lincoln,  surgeon  and  apothecary,  not 
regarding  the  laws  of  this  realm,  but  wrongfully  contriving  and  intend- 
ing to  procure  one  S.  L.  to  be  received  as  a  lunatic  patient  into  a  certain 
lunatic  asylum  called  the  Lincoln  Lunatic  Asylum,  contrary  to  the  laws 
relating  to  lunatics,  heretofore  and  after  the  making,  passing  and  coming 
into  operation  of  a  certain  act  of  Parliament  made  and  passed  in  a  session 
of  Parliament,  holden  in  the  8th  and  9th  years  of  the  reign  of  Her  present 
Majesty  Queen  Victoria,  intituled.  An  Act  to  amend  the  Laws  for  the 
Provision  and  Regulation  of  Lunatic  Asylums  for  Counties  and  Boroughs^ 
and  for  the  Maintenance  avid  Care  of  Pauper  Lunatics  in  England,  and 
whilst  the  said  E.  D.  was  such  surgeon  and  apothecary  as  aforesaid,  to  wit, 
on  the  20th  day  of  December,  a.d.  1850,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully,  knowingly,  and  in  order  to  procure  the  said 
S.  L.  to  be  received  into  the  said  asylum,  did  sign  a  certain  medical  cer- 
tificate, then  and  there  dated  by  him,  the  said  E.  D.,  on  the  day  and  year 
aforesaid,  and  intended  by  the  said  £.  D.  to  be  taken  and  received  as  a 
medical  certificate  of  him  the  said  E.  D.,  relating  to,  and  of  and  concern- 
ing the  said  S.  L.,  as  an  insane  person,  according  to  the  form,  and  con- 
tuning  the  particulars  required  in  schedule  E.  No.  2,  annexed  to  the  said 
act,  and  as  and  for  the  medical  certificate  of  him  the  said  E.  D.,  as  a 
surgeon  and  apothecary,  under  and  in  pursuance  of  the  provisions  of  the 
said  act,  and,  as  a  medical  certificate,  to  accompany  a  certain  order  and 
statement  concerning  the  said  S.  L.,  according  to  the  form  and  containing 
the  particulars  required  in  the  said  schedule  E.  No.  2,  to  the  said  act 
annexed,  which  said  medical  certificate,  so  signed  by  the  said  E.  D.  as 
aforesaid,  then  and  there  was  and  is  as  follows,  that  is  to  say: — 

^*  Medical  Certificate  in  the  case  of  a  Private  Patient 

"I,  E.  D.,  being  an  apothecary,  sui^eon,  &c.,duly  authorized  to  practice 
as  such,  hereby  certify  that  I  have  this  day,  separately  from  any  other 
medical  practitioner,  visited  and  personally  examined  S.  L.,  of 
(meaning  the  said  S.  L.),  the  person  named  in  the  accompanying 
statement  and  order,  and  that  the  said  S.  L.  is  an  insane  person  and  a 
proper  person  to  be  confined,  and  that  I  have  formed  this  opinion  from 
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certificate. 


Sccood  count. 


Precedmti,    the  following  fact>  viz.,  that  he  is  incapable  of  managing  his  afikirs,  and  a 
.~~         dangerous  person. 
Indictmint  "  Signed  (name),  E.  D.,  surgeon,  &c. 

against  medical  "  Place  of  abode,  Wamfleet,  All  Saints. 

nn^fr^Zg     "  ^*^  *"'  ^^^  ^"^  ""^  December,  1 850," 

particnlaiB  in  which  said  certificate  then  and  there,  and  at  the  time  the  said  £.  D.  so 
signed  the  same  as  aforesaid,  untruly  stated  certain  particulars  required 
by  the  said  act  in  manner  hereinafter  alleged  (that  is  to  say),  in  this,  that 
he,  the  said  E.  D.,  had  not  on  the  day  he  so  signed  and  dated  the  said 
certificate  as  aforesaid,  or  at  any  time  whatever,  separately  from  another 
medical  practitioner,  or  in  any  manner  whatsoever,  visited  or  personally 
examined  the  said  S.  L.,  and  whereas,  in  truth  and  in  fact,  the  said  £.  D. 
did  not,  on  the  said  20th  day  of  December,  ▲.d.  1850,  under  any  cir- 
cumstances or  upon  any  occasion  whatsoever,  visit  or  personally  examine 
the  said  S.  L.,  as  in  and  by  the  said  certificate  so  signed  by  the  said 
E.  D.  it  was  so  untruly  stated  as  aforesaid,  and  as  he  the  said  £.  D., 
at  the  time  he  so  signed  the  said  certificate,  as  aforesaid,  well  knew,  in 
contempt  of  our  said  Lady  the  Queen  and  her  laws,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesud, 
do  further  present  that  heretofore  and  after  the  making,  passing,  and 
coming  into  operation  of  the  said  act  of  Parliament  recited  in  the  first 
count  of  this  indictment,  to  wit,  on  the  23rd  day  of  December,  a.d.  1860, 
one  J.  L.,  under  and  in  pursuance  of  the  provisions  of  the  said  act  of 
Parliament,  and  for  the  purpose  of  procuring  one  S.  L.  to  be  received  as 
a  lunatic  patient  into  a  certain  lunatic  asylum,  called  and  known  by  the 
name  of  the  Lincoln  Lunatic  Asylum,  duly  delivered  and  caused  to  be 
delivered  to  one  F.  D.  Walsh,  then  and  there  being  medical  superinten- 
dent of  the  said  asylum,  and  having  authority  to  receive  lunatic  patients 
into  the  same,  a  certain  order  relating  to  the  said  S.  L.  as  an  insane 
person,  under  the  hand  of  the  said  J.  L.,  according  to  the  form,  and 
containing  the  particulars  required  in  schedule  E.  No.  2,  to  the  said 
act  annexed,  the  said  order  then  and  there  having  annexed  thereto,  and 
being  accompanied  by,  the  medical  certificate  of  the  said  E.  D.,  and  also 
the  medical  certificate  of  one  S.  B.,  each  thereof  then  and- there  being 
surgeons  and  apothecaries,  which  said  certificates  then  and  there  were 
according  to  the  form,  and  contained  the  particulars  required  in  the  said 
schedule  E.  annexed  to  the  said  act,  and  were  respectively  signed  by  the 
said  E.  D.  and  the  said  S.  B.,  as  surgeons  and  apothecaries,  they  not 
then  being  in  partnership,  on  the  20th  day  of  December,  a.d.  18o0, 
which  said  order,  containing  such  particulars  as  aforesaid,  then  and  there 
was  and  is  as  follows,  that  is  to  say,  "  Order  for  the  Reception  of  a 
Private  Patient. — I,  the  undersigned,  hereby  request  you  to  receive  S.  L. 
(meaning  the  said  S.  L.),  a  lunatic,  as  a  patient  into  your  hospital,  called 
the  Lincoln  Lunatic  Asylum." 

Subjoined  is  a  statement  respecting  the  said  S.  L. 

(Signed)    J.  L. 

Occupation      •     •     .«•     Farmer. 

Flace*of  abode        Scrivelsby. 

Degree  of  relationship,  if  any,  or  other  circum- )  «    , 

stances  of  connexion  with  the  patient       J 
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Statement. 
Name  of  patient,  with  Christian  name  at  length  ... 

k3i>JL   clUCl  clC6      ...         ...         ...         ...         ...         ...         ...         ... 

Married,  single,  or  widower 

Condition  of  life,  and  previoas  occupation    

Previous  place  of  abode 


Precedents, 


Religious  persuasion  so  far  as  known 

Duration  of  existing  attack 

Whether  the  first  attack        

Age  (if  known)  on  first  attack 

Whether  subject  to  epilepsy 

Whether  suicidal    

Whether  dangerous  to  others 


S.  L. 

Male,  age  fortj. 
...     Married. 
...     Small  farmer. 
...     Friskney. 

(  Protestant  mem-  certificate. 
...  <  ber  of  the  Church 

(  of  England. 
...     About  six  weeks. 
...     The  first  attack. 


Nal. 
Indictment 
■gainst  medical 
practitioner  for 
ontmlj  stating 
particolars  in 


Not  subject. 
Inclined. 
Rather,  at  times. 
None. 


Previous  places  of  confinement  (if  any)        

Whether  found  lunatic  by  inquisition,  and  date  of 

comiiiiSBxQn  *••      •••      •••      •••      •••      •••      •••      ••• 

Special    circumstances    (if   any)   preventing  the' 

insertion  of  any  of  the  above  particulars 

Signed  (name)  J.  L.,  jun. 
Dated  this  23rd  day  of  December,  one  thousand 
eight  hundred  and  fifly. 
To  Mr.  Francis  D.  Walsh, 
House  Surgeon  and  Medical  Superintendent, 
Lincoln  Lunatic  Ajsylum. 

And  which  said  certificate  of  the  said  E.  D.  then  and  there  was  and  is  as 
follows,  that  is  to  say  : — 

**  Medical  Certificate  in  the  case  of  a  Private  Patient. 

"  I,  E.  D.,  Wamfleet,  All  Saints,  being  an  apothecary,  surgeon,  &c., 
duly  authorized  to  practice  as  such,  hereby  certify  that  I  have  this  day, 
separately  from  any  other  medical  practitioner,  visited  and  personally 
examined  S.  L.^  of  Friskney,  the  person  named  in  the  accompanying 
statement  and  order,  and  that  the  said  S.  L.  is  an  insane  person  and  a 
proper  person  to  be  confined,  and  that  I  have  formed  this  opinion  from 
the  following  fact,  viz.,  that  he  is  incapable  of  managing  his  affairs  and  a 
dangerous  person. 

"  Signed  (name)  E.  D.,  Surgeon,  he. 
"Place  of  abode,  Wamfleet,  All  Saints, 

"  Dated  this  20th  day  of  December,  1850." 

And  which  said  certificate  of  the  said  S.  B.  then  and  there  was  and  is  as 
follows,  that  is  to  say  i — 

"  Medical  Certificate  in  the  case  of  a  Private  Patient. 
"  I,  S.  B.,  being  an  apothecary  and  surgeon,  being  duly  authorized  to 
practice  as  such,  hereby  certify  that  I  have  this  day,  separately  from  any 
other  medical  practitioner,  visited  and  personally  examined  S.  L.,  of 
Friskney,  the  person  named  in  the  accompanying  statement  and  order, 
and  that  the  said  S.  L.  is  an  insane  person,  and  a  proper  person  to  be 
confined,  and  that  I  have  formed  this  opinion  from  the  following  fact, 
viz.,  he  is  incapable  of  managing  his  affairs  and  a  dangerous  person. 

"  Signed  (name),  S.  B. 
"  Place  of  abode,  Northolme. 
"  Dated  this  20th  day  of  December,  1850." 
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Precedent!,    -^cL  the  jarors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 

that  the  said  E.  D.  unhiwfully,  and  whilst  he  was  a  surgeon  and  apothe- 

T  a*  to^  't  ^^^9  signed  the  said  medical  certificate  in  this  count  mentioned,  so 
j^ainst  ^medical  ^^^^^  ^  ^^"^6  ^^^^  signed  bj  him  as  aforesaid,  to  wit,  on  the  said  20tb 
practitioner  for  day  of  December,  a.  d.  1850,  at  the  parish  of  Wamfleet  aforesaid,  in  the 
untralj  stating  county  of  Lincoln  aforesaid,  he  the  said  E.  D.  then  and  there,  and  at  the 
P*^??*^  "^  time  he  so  signed  the  said  certificate  as  aforesaid,  well  knowing,  as  the 
^     ^  fact  was  and  is,  that  the  said  certificate  then  and  there,  and  at  the  time 

the  said  E.  D.  so  signed  the  same  as  in  this  count  aforesaid,  untruly 
stated  certain  particulars  required  by  the  said  act  in  manner  hereinafter 
mentioned,  that  is  to  say  in  this,  that  at  the  time  the  said  E.  D.  so  signed 
the  said  certificate,  the  said  S.  L.  mentioned  in  the  said  certificate  was 
not  named  in  an  accompanying  statement  and  order  as  in  and  by  the  said 
medical  certificate  it  was  untruly  stated.  And  whereas,  in  truth  and  in 
fact,  at  the  time  the  said  E.  D.  so  signed  the  said  certificate  as  aforesaid, 
there  was  not  in  existence  any  such  accompanying  statement  and  order 
as  in  and  by  the  said  certificate  it  was  untruly  stated  as  aforesaid,  as  the 
said  E.  D.,  at  the  time  he  so  signed  the  same  as  aforesaid,  well  knew. 
And  whereas,  in  truth  and  in  fact,  the  said  statement  and  order  men- 
tioned in  the  said  certificate  had  not  been  made  or  signed  by  any  person 
whatsoever  at  the  time  the  said  E.  D.  so  signed  the  said  lust-mentioned 
certificate,  as  the  said  E.  D.,  at  the  time  he  so  signed  the  said  certificate 
as  aforesaid,  well  knew  ;  and  whereas,  in  truth  and  in  fact,  the  said  order 
had  not,  at  the  time  the  said  E.  D.  so  signed  the  said  certificate  as  afore- 
said, been  signed  by  the  said  J.  L.,  or  any  person  whatever,  and  was  not 
signed  by  the  said  J.  L.  until  the  said  23rd  day  of  December,  1850,  and  long 
after  the  said  E.  D.  so  signed  the  said  certificate.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  E.  D.,  on  the  said 
20th  day  of  December,  a.d.  1850,  at  the  parish  of  Wamfleet  aforesaid,  in 
the  county  aforesaid,  unlawfully,  wrongfully,  and  knowingly  did  sign  the 
said  medical  certificate  in  this  count  mentioned  in  that  behalf  as  aforesaid, 
the  said  certificate  then  and  there,  and  at  the  time  the  said  E.  D.  so 
signed  the  same  as  aforesaid,  untruly  stating  the  particulars  in  this  count 
mentioned  in  that  behalf  as  aforesaid,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 
Third  connt.  Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  heretofore,  and  after  the  making,  passing,  and 
coming  into  operation  of  the  said  act  of  Parliament,  to  wit,  on  the  23rd 
day  of  December,  ▲.  d.  1850,  one  J.  L.,  under  and  in  pursuance  of  the 
provisions  of  the  said  act  of  Parliament,  and  for  the  purpose  of  procuring 
the  said  S.  L.  to  be  received  as  a  lunatic  patient  into  a  certain  lunatic 
asylum  called  and  known  by  the  name  of  the  Lincoln  Lunatic  Asylum, 
duly  delivered  and  caused  to  be  delivered  to  one  F.  D.  Walsh,  then  and 
there  being  medical  superintendent  of  the  said  asylum,  and  having 
authority  to  receive  lunatic  patients  into  the  same,  a  certain  order 
relating  to  the  said  S.  L.  as  an  insane  person,  under  the  hand  of  the  said 
J.  L.,  according  to  the  form  and  containing  the  particulars  required  in 
schedule  E.  No.  2,  to  the  said  act  annexed,  the  said  order  then  and  there 
having  annexed  thereto,  and  being  accompanied  by,  the  medical  certi- 
ficate of  the  said  E.  D.,  and  the  medical  certificate  of  the  said  S.  B.,  each 
thereof  then  and  there  being  surgeons  and  apothecaries,  which  said 
certificates,  then  and  there,  were  according  to  the  form,  and  containing 
the  particulars  required  in  the  said  schedule  E.,  annexed  to  the  said  act. 
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and  were  respectively  signed  by  the  said  E.  D.  and  the  said  S.  B.,  as  Pneedmtt. 
surgeons  and  apothecaries,  they  not  then  being  in  partnership  on  the  ^^ 
20th  day  of  December,  a.d.  1850,  which  said  order,  containing  snch  iQaictment 
particulars  as  aforesaid,  then  and  there  was  and  is  as  follows  (that  is  to  against  medical 
say)  (set  forth  order  and  statement  as  in  2nd  count,)  And  which  practitioner  for 
said  certiEcate  of  the  said  E.  D.,  then  and  there  was  and  is  as  foUows :  ''"^^^JiJ^Jl"^ 
(that  is  to  say)  (here  set  forth  the  certificate  of  E,  2>.,  inserting  after  the  ^^^^^^  * 
name  of  the  insane  person  where  it  first  occurs^  the  words  *^  meaning  the 
said  S,  X.")  And  which  said  certificate  of  the  said  S.  B.,  then  and  there 
was  and  is  as  follows  (that  is  to  say)  {set  forth  the  certificate  as  in  2nd 
count.)  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  £.  D.,  unlawfully,  and  whilst  he  was  a  sbrgeon  and 
apothecary,  signed  the  said  certificate  in  this  count  mentioned,  so  fdleged  to 
have  been  signed  by  him  as  aforesaid,  to  wit,  on  the  said  20th  day  of 
December,  a.d.  1850,  at  the  parish  aforesaid,  in  the  county  aforesaid,  he 
the  said  E.  D.,  then  and  there,  and  at  the  time  he  so  signed  the  same 
certificate  as  aforesaid,  well  knowing,  as  the  fact  was  and  is,  that  the 
said  certificate  then  and  there,  and  at  the  time  the  said  E.  D.  so  signed 
the  same  as  in  this  count  aforesaid,  untruly  stated  certain  particulars 
required  by  the  said  act,  in  manner  hereinafter  mentioned  (that  is  to  say) 
in  this  :  That  the  said  E.  D.  had  not,  in  the  day  he  so  signed  and 
dated  the  said  certificate,  or  at  any  time  whatsoever,  separately  from 
another  medical  practitioner,  or  in  any  manner  whatsoever,  visited  or 
personaUy  examined  the  said  S.  D.  And  whereas,  in  truth  and  in  fact, 
the  said  E.  D.  did  not,  on  the  said  20th  day  of  December,  a.i>.  1850, 
under  any  circumstances  whatsoever,  visit  or  personally  examine  the 
said  S.  L.,  as  in  and  by  the  said  certificate,  so  signed  by  the  said  E.  D., 
it  was  so  untruly  stated  as  aforesaid  ;  and  as  he  the  said  E.  D.,  at  the 
time  he  so  signed  the  said  certificate,  well  knew  ;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  E.  D.,  on  the 
said  20th  day  of  December,  a.d.  1850,  at  the  parish  of  Wamfleet  afore- 
said, in  the  county  aforesaid,  unlawfully,  wrongfully,  and  knowingly, 
did  sign  the  said  certificate,  in  this  count  and  in  that  behalf  mentioned 
as  aforesaid,  the  said  certificate  then  and  there,  and  at  the  time  the  said 
E.  D.  so  signed  the  same  as  in  this  count  mentioned,  untruly  stating  the 
particulars,  in  this  count  alleged  in  that  behalf  as  aforesaid,  in  contempt 
of  our  said  Lady  the  Queen,  and  her  laws,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Fourth  coont. 
do  further  present  that  the  said  E.D.,  not  regarding  the  laws  of  this 
realm,  heretofore  and  after  the  making,  passing  and  coming  into  opera- 
tion of  the  said  act  of  Parliament  mentioned  and  recited  in  the  first  count 
of  this  indictment,  to  wit,  on  the  2drd  day  of  December,  a.d.  1850,  at 
the  parish  of  Wamfieet  aforesaid,  in  the  county  of  Lincoln  aforesaid, 
unlawfully,  knowingly  and  wrongfully  did  put,  place,  and  confine  one 
S.  L.,  not  then  being  a  pauper  or  a  person  wandering  within  any  district, 
parish  or  union,  and  deemed  to  be  a  lunatic,  nor  a  person  deemed  to  be  a 
lunatic,  and  then  under  the  care  of  a  relative,  or  any  other  person,  who 
neglected  or  cruelly  treated  him,  so  that  he  was  not  taken  care  of,  in  a 
certain  lunatic  asylum  situate  in  the  parish  aforesaid,  in  the  county  afore- 
said, called  and  known  by  the  name  of  the  Lincoln  Iiunatic  Asylum,  and 
then  and  there  unlawfuUy,  knowingly,  and  wrongfully  did  cause  the  said 
S.  L.  to  be  received  as  a  lunatic  patient  into  and  within  the  said  asylum 
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Precedentt.     without  the  medical  certificate  relating  to  the  said  S.  K,  signed  by  any 

-—        two  persons  whatever,  who  had  then  personally  examined  the  said  S.  L., 

Indictment        ^^^  ^^^^  *^®  medical  certificate  relating  to  the  said  S.  L.,  signed  by  one 

against  medical  surgeon  and  apothecary  only  who  had  then  personally  examined  the  said 

practitioner  for  S.  L.  (that  is  to  say),  of  one  S.  B.     And  the  jurors  aforesaid,  upon  their 

untruly  stating  oath  aforesaid,  do  further  present  that  at  the  time  the  said  S.  L.  was  so 

oertifioitr*"     received  into  the   said  asylum  there  were  no  special    circumstances 

whereby,  or  under  which,  or  by  reason  thereof  the  said  S.  L.  coald 

or  might  be  lawfully  received  into  the  said  asylum  as  aforesaid  upon  the 

certificate  of  one  physician,  surgeon,  or  apothecary  alone,   nor  was  the 

said  S.L.  received  into  the  said  asylum  as  aforesaid  with  any  order  or 

other  document  whatsoever,  stating  any  special  circumstances  which  had 

prevented,  or  could  prevent,  the  said  S.L.  from  being  examined  by  two 

medical  practitioners,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crovm 

and  dignity. 


No.  IL 

Indictment  against  two  persons  for  conspiracy  to  procure  the  deJUement  of  a  young 

female. 

THE  jurors  of  our  Lady  the  Queen  upon  their  oath  present,  that 
W.  6.  Smith,  late  of  the  parish  of  Lambeth,  in  the  county  of 
Surrey,  and  within  the  jurisdiction  of  the  said  court,  labourer,  and 
Frances  Foreman  (otherwise  called  Fanny  Foreman),  late  of  the  same 
place,  single  woman,  being  evil-disposed  persons,  and  contriving,  and 
wickedly  and  unlawfully  intending  to  debauch,  corrupt  and  procure  the 
defilement  of  one  Mary  Ann  Luttman,  and  to  injure  and  aggrieve  her, 
the  said  Mary  Ann  Luttman,  heretofore  and  after  the  passing  of  an  act 
of  Parliament  made  and  passed  in  the  session  of  Parliament  holden  in 
the  12th  and  13th  years  of  the  reign  of  Her  present  Majesty  Queen 
Victoria,  intituled,  An  Act  to  Protect  Women  from  Frattdulent  Practices 
for  Procuring  t/teir  Defilement,  to  wit,  on  the  1st  day  of  February,  in 
the  thirteenth  year  of  the  reign  of  her  said  Migesty,  in  the  parish  afore- 
said in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  and  wickedly  did  conspire,  combine,  confederate  and  agree 
together,  unlawfully  against  the  statute  in  that  behalf,  by  divers  false 
pretences,  false  representations  and  other  fraudulent  means,  to  procure  a 
certain  person,  to  wit,  one  Mary  Ann  Luttman,  then  and  there  being  a  child 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to  have 
illicit  carnsd  connexion  with  a  man,  to  wit,  the  said  W.  G.  Smith,  and  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said 
Frances  Foreman,  otherwise  called  Fanny  Foreman,  in  pursuance  of  the 
said  conspiracy  and  agreement,  unlawfully  and  by  certain  false  pretences, 
false  representations  and  other  fraudulent  means,  to  wit,  by  then  and  there 
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fakelj  and  fraudulentlj  pretending  and  representing  to  the  said  Mary    Pnoedenti. 

Ann  Luttman,  that  she  the   said  Frances  Foreman,  otherwise  called        

Fanny  Foreman,  was  desirous  of  employing,  and  would  employ  her  the  j^^  ^'  ^'' 
said  Mary  Ann  Luttmann  to  do  certain  work  for  the  said  W.  G.  Smith  ^^SmTuo 
for  hire  and  reward  to  her  the  said  Mary  Ann  Luttman,  and  hy  per-  penoiu  for 
suading  and  inducing  her  the  said  Mary  Ann  Luttman  by  means  of  such  conspiring  to 
false  pretences  and  representations  to  accompany  her  the  said  Frances  l^^  Hi® 
Foreman,  otherwise  called  Fanny  Foreman,  to  the  house  of  the  said  yTOj^Snal* 
W.  G.  Smith,  did  procure  the  said  Mary  Ann  Luttman  then  and 
there  to  have  illicit  carnal  connexion  with  the  said  W.  G.  Smith,  to  the 
great  damage,  &c.,  of  the  said  Mary  Ann  Luttman,  to  the  eyil  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 


No.  m. 

Indictment  for  conspiracy  to  defeat  the  course  of  public  rustice^  by  gtving  faise 
evidence^  aaid  suppressing  facts^  on  an  inquiry  into  a  charge  of  fwrny^  before 
a  magistrate. 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen 
to  wit,  J  upon  their  oath  present,  that  before 

the  commission  of  the  offence  by  W.  C.  and  R.  C.,  hereinafter  men- 
tioned to  have  been  committed  by  them,  one  F.  S.  had  been  charged 
before  J.  T.,  Esq.,  one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  police  court,  Greenwich,  in  the  county  of 
Kent,  and  within  the   metropolitan   police    district,   on  suspicion  of 
having  committed  a  certain  felony,  to  wit,  of  having  feloniously  broken 
and  entered  the  dwelling-house  of  one  J.  M.,  and  stolen  therein  divers 
goods,  chattels,  and  moneys  of  the  said  J.  M.    And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  at  the  time  of  the  com- 
mission of  the  offence  hereinafter  alleged  to  have  been  committed  by  the 
said  W.  C.  and  R.  C,  to  wit,  on  the  dOth  day  of  September,  in  the  year 
of  our  Lord  1850,  at  the  parish  of  Greenwich,  in  the  county  of  Kent, 
they  the  said  W.  C.  and  R.  C.  knew  and  were  acquainted  with  divers 
matters,  facts,  circumstances,  and  things  material  to  be  inquired  into  by 
the  said  J.  T.,  as  such  magistrate  as  aforesaid,  and  touclung  and  con- 
cerning the  said  charge  and  the  said  subject-matter  thereof,  all  and 
every  of  which  said  matters,  facts,  circumstances,  and  things  it  then  and 
there  was  the  duty  of  the  said  W.  C.  and  R.  C.  to  make  known  and 
reveal  to  the  said  J.  T.,  as  such  magistrate  as  aforesaid,  and  which  they 
the  said  W.  C.  and  R.  C.  were  then  and  there  required  on  Her  Majesty's 
behalf  by  the  said  J.  T.,  as  such  magistrate  as  aforesaid,  to  make  known, 
discover,  and  reveal  to  him  the  said  J.  T.,  as  such  magistrate  as  afore- 
said.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  W.  C,  late  of  the  parish  of  Greenwich,  in  the 
county  of  Kent,  labourer,  and  R.  C,  late  of  the  same  place,  labourer, 
being  evil  disposed  persons,  and  contriving  and  intendiog  as  much  as  in 
VOL.  V.  b 
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giving  false 
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them  lay  to  pervert  the  due  course  of  law  and  justice,  and  not 
regarding  their  said  duty  In  that  behalf,  on  the  said  30th  day  of  Sep- 
tember, in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully  did  conspire,  combine,  confederate,  and  agree 
together  to  deceive  the  said  J.  T.,  so  being  such  magistrate  as  aforesaid, 
in  the  premises,  and  to  withhold  and  conceal  from  the  said  J.  T.  the 
said  matters,  facts,  circumstances,  and  things,  and  falsely  to  represent  to 
the  said  J.  T.,  so  being  such  magistrate  as  aforesaid,  that  they  and  each 
of  them  the  said  W.  C.  and  R.  C,  were  ignorant  of  all  the  said  several 
matters,  facts,  circumstances,  and  things,  and  falsely  to  swear  before  the 
said  J.  T.,  to  the  effect  last  aforesaid,  and  by  such  false  swearing,  and 
divers  deceitful,  false,  and  indirect  means,  ways,  and  methods,  to  perfect 
and  put  into  effect  the  said  wicked  conspiracy,  combination,  confederacy, 
and  agreement,  and  to  procure  the  said  J.  T.,  as  such  magistrate  as 
aforesaid,  to  dismiss  the  said  charge,  and  mutudly  to  aid  and  assist  one 
another  in  perfecting  and  putting  in  execution  the  said  wicked  con- 
spiracy, combination,  confederacy,  and  agreement,  in  contempt  of  our 
said  Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious  example 
of  all  other  persons  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  W.  C,  on  the  said  SOth  day  of  September, 
in  the  year  aforesaid,  at  the  parish  of  Greenwich  aforesaid,  in  the  county 
of  Kent  aforesaid,  unlawfully  did  conspire,  combine,  confederate,  and 
agree  together,  and  with  divers  other  persons,  whose  names  to  the  jurors 
aforesaid  are  unknown,  wilfully  and  corruptly  to  give  false  evidence, 
and  wilfully  and  corruptly  to  swear  that  which  was  false,  upon  the 
examinations  upon  oath  of  them  the  said  W.  C.  and  R.  C.  bdfore  the 
said  J.  T.,  Esq.,  then  being  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  acting  at  one  of  the  said  courts,  to  wit,  at  the  Green- 
wich police  court,  in  the  county  of  Kent,  touching  and  concerning  a 
certain  cliarge  then  depending  before  the  said  J.  T.,  to  wit,  a  cluurge 
against  one  F.  S.,  of  having  feloniously  broken  and  entered  a  certain 
dwelling-house  of  one  J.  M.,  and  stolen  therein  divers  goods,  chattels, 
and  moneys  of  the  said  J.  M.,  to  the  great  and  pernicious  example 
of  aU  others  in  the  like  case  offending,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  manifest  perversion  of  public  justice, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 


No.  IV. 

Indictment  under  the  S  ff9  Vict.  c.  100,  s,  59,  against  a  physician  keeping  a 
lunatic  asylum,  for  making  false  entries  in  the  *'  Medical  Visitation  noWj** 
required  by  that  section  to  be  kept  by  him. 

KENT,  )        The  jurors  for  our  Lady  the  Queen  upon  their  oath 
to  wit.  J    present,  that  heretofore  and  after  the  making,  passing^  and 
coming  into  operation  of  a  certun  act  of  Parliament  made  and  passed  in 
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a  certain  session  of  Parliament,  holden  in  the  eighth  and  ninth  years  of  the    PrecedeiUt, 

reign  of  Her  present  Majesty  Queen  Victoria,  intituled,  An  Act  for  the        

Eeffulation  of  the  Care  and  Treatment  of  LunaticSy  to  wit,  at  the  General  r^J^^'  ^\' 
Quarter  Sessions  of  the  Peace  of  our  Lady  the  Queen,  holden  at  Maid-  against  a 
stone,  in  and  for  the  county  of  Kent,  on  the  9th  day  of  April,  in  the  year  phjaidan 
of  our  Lord  1850,  three  of  Her  Majesty's  justices  of  the  peace,  to  wit,  keeping  a 
the  Right  Honourable  Charles,  Earl  of  Romney,  John  Wingfield  Stratford,  fJJ*^"^^^7ge 
and  Daniel  Scratton,  then  acting  in  and  for  the  county  of  Kent,  in  the  J^^  iiT'^visU 
said  quarter  sessions  assembled,  according  to  and  in  pursuance  of  the  tation  Book." 
form  of  the  statute  in  such  case  made  and  provided,  by  licence  under  their 
hands  and  seals,  bearing  date  the  said  9th  day  of  April,  in  the  year  of  our 
Lord  1850,  did  authorize  and  empower  one  A.  B.  M.,  of  West  Mailing, 
in  the  county  of  Kent,  Doctor  of  Medicine,  to  use  and  employ  a  certain 
house  and  premises  situate  at  West  Mailing  aforesaid,  in  the  said  county, 
for  the  reception  of  twenty-one  male  and  thirty-one  female  lunatics,  of 
whom  not  more  than  forty-three  were  to  be  private  patients,  for  the  space 
of  thirteen  calendar  months  from  the  said  date  of  the  said  licence,  which 
said  licence,  during  all  the  days  and  times  hereinafter  in  this  count 
mentioned,  was  in  full  force  and  effect. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  M.,  being  a  physician,  afterwards  and  whilst  he  was 
such  physician,  upon  the  day  of  the  said  licence,  and  from  thence  until 
and  at  the  time  of  the  committing  of  the  offence  hereinafter  next  men- 
tioned, did  keep  and  reside  in  the  said  house  so  licensed  as  aforesaid,  and 
did  use  and  employ  the  same  for  the  reception  of  lunatic  patients,  under 
and  in  pursuance  of  the  said  licence. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  the  time  of  the  commission  of  the  offence  hereinafter  next  men- 
tioned, there  was  kept  in  the  said  house  the  book  called  the  Medical  . 
Visitation  Book,  required  by  the  said  act  of  Parliament  for  the  purpose 
of  there  being  entered  therein  from  time  to  time  such  report  as  in  and  by 
the  said  recited  act  of  Parliament  is  required.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  between  the  10th  day 
of  August,  in  the  year  of  our  Lord  1850,  and  the  15th  day  of  the  same 
month,  in  the  year  aforesaid,  there  were  placed  under  mechanical 
restraint  in  the  said  house  divers  patients,  male  and  female,  during 
all  that  time  being  lunatic  patients  in  the  said  house,  to  wit,  S.  S. 
H.  S.,  R.  H.  D.,  J.  A.,  S.  N.,  C.  B.,  M.  A.  K,  and  B.  M.  B.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  on 
the  said  15th  day  of  August,  in  the  year  of  our  Lord  1850,  the  said 
A.  B.  M.,  being  then  and  there  a  physician  so  keeping  and  residing  in 
the  said  house,  in  pursuance  of  the  said  statute,  and  according  to  the 
form  ill  Schedule  H.,  annexed  to  the  same,  did  enter  and  sign  in  the 
said  book,  called  the  Medical  Visitation  Book,  the  report  of  him  the  said 
A.  B.  M.,  bearing  date  the  day  and  year  last  aforesaid,  and  as  and  for 
the  report  of  the  said  A,  B.  M.,  as  such  resident  physician,  keeping  the 
said  house  as  aforesaid,  showing  the  number,  sex,  and  state  of  health  of 
the  patients  then  in  such  house,  the  names  of  patients  who  had  been 
under  restraint  or  in  seclusion  in  the  said  house  since  the  said  10th  day  of 
August  then  instant,  the  condition  of  the  said  house,  and  the  deaths, 
injuries,  and  violences  to  patients  which  had  happened  in  the  said  house 
since  the  then  last  preceding  report,  signed  and  entered  in  the  said 
book.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  A.  B.  M.,  being  then  and  there  such  physician  as 
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PreeedeaU*    aforesaid,  and  so  keeping  and  residing  in  the  said  house,  so  licensed  as 

aforesaid,  well  knowing  the  said  several  lunatic  patients  in  this  count 

Indictaent        ni^ntioned  to  have  been  so  restrained  as  aforesaid,  then  and  there,  to  wit, 

against  a  ^°  ^^^  ^^^  1^^^  ^7  ^^  August,  in  the  year  of  our  Lord  1860,  at  the 

phjBician  parish  of  West  Mailing  aforesaid,  in  the  county  of  Kent  aforesaid,  unlaw- 

keeping  a  iuUj  and  untruly  did  enter  a  certain  matter  and  thing  in  the  said  report 

fwmlaS'fiJae  ^  s^g^^d  and  entered  on  that  day  as  aforesaid,  that  is  to  say,  in  sub- 

eni^  in  "Via-  Stance  and  to  the  effect  following  :  that  since  the  said  10th  day  of 

ution  Book"     August,  in  the  year  of  our  Lord  1860,  there  had  been  no  palienta^ 

either  male  or  female,  under  restraint  in  the  said  house,  which  said  false 

matter  and  thing,  contained  in  the  said  report,  then  and  there  was  dated 

the  said  16th  day  of  August,  in  the  year  of  our  Lord  1860,  and  bad 

reference  to  all'  the  periods  which  had  elapsed  between  the  said  10th  day 

of  August  and  the  said  16th  day  of  August  then  instant,  and  then  and 

there  was  and  is  as  follows,  that  is  to  say,  the  words  **  None  "  written 

under  the  words  ^'  Males  "  and  ^^  Females  **  respectively,  in  that  part  of 

the  said  form  in  Schedule  H.,  to  the  said  act  annexed,  which  is  as 

follows  :— 

Number  of  Patients  under  Restraint,  and  by  what  Means,  or  in 

Seclusion. 


Males. 


Females. 


Against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  M.,  being  a  physician,  and  the 
keeper  of  and  resident  in  a  certain  house,  situate  at  West  Mailing,  in  the 
county  of  Kent,  duly  licensed  for  the  reception  of  lunatic  patients,  here- 
tofore and  after  the  making,  passing,  and  coming  into  operation  of  the 
said  recited  act  of  Parliament,  and  whilst  the  said  A.  B.  M.  was  such 
physician  as  aforesaid,  and  the  keeper  of  and  resident  in  the  said  houses 
and  whilst  the  said  house  was  so  duly  licensed  as  aforesaid,  to  wit,  on 
the  1st  day  of  September,  in  the  year  of  our  Lord,  1860,  at  the  parish 
of  West  Mailing  aforesaic^  in  the  county  of  Kent  aforesaid,  unlawfully, 
and  untruly  did  enter  in  a  certain  weekly  report  of  him  the  said  A.  B.  M., 
then  and  there  signed  and  entered  by  him  in  the  Medical  Visitation 
Book  kept  at  the  said  house,  according  to  the  form  in  Schedule  IL, 
annexed  to  the  said  act  of  Parliament,  a  certain  false  matter  and  thing 
touching  and  concerning  one  of  the  particulars  required  by  the  said  act 
to  be  entered  in  such  report,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and  after  the  making,  passing,  and  coming 
into  operation  of  the  said  act  of  Parliament  recited  in  the  first  count  <^ 
this  indictment,  and  at  the  time  of  the  commission  of  the  offence  herein- 
after next  mentioned,  to  wit,  on  the  16th  day  of  August,  in  the  year  of 
our  Lord  1860,  the  said  A.  B.  M.  was  a  physician,  keeping  and  residing 


•  •• 
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in  a  certain  hoase  at  West  Mailing,  in  the  said  county  of  Kent^  daring  all    Preokknu. 
the  days  and  times  in  this  count  mentioned,  duly  licensed  for  the  recep- 
tion of  lunatic  patients.    And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  farther  present,  that  the  said  A.  B.  M.,  being  such  physician  as  ^!^^^ 
aforesaid,  and  so  keeping  and  residing  in  the  said  house  as  aforesaid,  phyncian 
whilst  he  was  such  physician,  and  so  resident  as  aforesaid,  to  wit,  on  the  keepang  a 
said  15th  day  of  August,  in  the  year  of  our  Lord  1850,  at  the  parish  ^^J^J^^SL 
of  West  Mailing  aforesaid,  in  the  said  county  of  Kent,  did  enter  and  sign  ^^  in^vui- 
in  a  certain  Medical  Visitation  Book,  then  and  there  kept  at  the  said  tfitiaa  BooL" 
house,  under  and  in  pursuance  of  the  said  act  of  Parliament^  a  certain 
report  of  him  the  said  A.  B.  M.,  as  such  resident  physician  as  aforesaid, 
and  as  and  for  the  report  required  by  the  said  act  of  Parliament  to  be 
entered  in  the  said  book  according  to  the  form  in  Schedule  H.,  annexed 
to  the  said  act,  purporting  to  show,  amongst  other  things,  the  number  of 
patients  then  under  restraint  in  the  said  house. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  M.,  so  keeping  and  residing  in  the  said  house,  so 
licensed  as  aforesaid,  then  and  there,  to  wit,  on  the  said  1 3th  day  of 
August,  1850,  at  the  parish  of  West  Mailing  aforesaid,  in  the  said  county 
of  Ken^  unlawfuUy  and  untruly  did  enter  in  the  said  report  in  this  count 
mentioned,  a  certain  false  matter  and  thing,  that  is  to  say,  did  then  and 
there  untruly  enter  in  the  said  report  that  there  were  then  no  lunatic 
patients  under  restraint  in  the  said  house,  whereas,  in  truth  and  in 
fact,  there  were  then  divers  lunatic  patients  there  under  restraint  in  the 
said  house,  and  whereas,  in  truth  and  in  fact,  S.  S.,  H.  S.,  B.  H.  D.,  J.  A., 
C.  B.,  M.  A.  E.,  A.  S.,  and  B.  M.  B.,  then  and  there  severally  being 
lunatic  patients  in  the  said  house,  were  at  the  time  the  said  A.  B.  M.  so 
unlawfully  and  untruly  entered  the  said  matter  and  thing  in  the  said 
report,  as  in  this  count  mentioned,  under  restraint  in  the  said  house,  to 
the  knowledge  of  the  said  A.  B.  M.,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PAKTS  OF  STATUTES 

AFFECTING  THE  OEIHINAL  LAW  PASSED  IN  THE  SESSION    OF 

PARLIAMENT  OP   1851. 


APPRENTICES  AND  SERVANTS  PROTECTION  ACT. 

14  Vict.  Cap.  11. 

An  Ad  far  the  better  PtotecHon  of  Persons  wider  (he  Care  and  Control  of  others 
as  Apprentices  or  Servants;  and  to  enable  the  Guardians  and  Overseers  of 
the  Poor  to  institute  and  conduct  Prosecutions  in  certain  Cases, — [20th  May, 
1851.] 

WHEREAS  it  is  expedient  to  make  provision  for  the  better  pro- 
tection of  persona  who  are  under  the  care  and  control  of  oUiers 
as  apprentices  or  servants  :  be  it  therefore  enacted  hy  the  Queen's  most 
excellent  Majesty,  bj  and  with  the  advice  and  consent  of  the  Lords 
spiritual    and    temporal,    and    Commons,  in    this   present  Parliament 
assembled,  and  by  the  authority  of  the  same. 
Persons  refiuing      I.  That  where  the  master  or  mistress  of  any  person  shall  be  legally  liable 
or  neglecting  to  to  provide  for  such  person,  as  an  apprentice  or  as  a  servant,  necessary 
^^\^^^     food,  clothing,  or  lodging,  and  shall  wilfully  and  without  lawful  excuse 
^wentices  or    refuse  or  neglect  to  provide  the  same,  or  where  the  master  or  mistress 
serrants,  or       of  any  such  person  shall    unlawfully  and    maliciously  assault  such 
onlAwfally        person  whereby  the  life  of  such  person  shall  be  endfuigered,  or  the 


•i^'rf^*'*^'  health  of  such  person  shall  have  been  or  shall  be  likely  to  be  perma- 

toiomor  *  ""*"  ^©^^^Ij  iiyured,  such  master  or  mistress  shall  be  guilty  of  a  misdemeanor, 

and  being  convicted  thereof  shall  be  liable  to  be  imprisoned,  with  or 

without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any 

term  not  exceeding  three  years. 

Costs  of  prose-       H.  That  the  costs  and  expenses  of  the  prosecution  of  any  such  mis- 

cution.  demeanor  as  aforesaid  may  be  allowed  and  ordered  by  the  court  before 

which  the  indictment  shaH  be  tried,  in  like  manner  as  the  costs  of  the 

prosecution  in  certain  cases  of  misdemeanor  under  the  act  of  the  seventh 

year  of  the  reign  of  King  George  the  Fourth,  chapter  sixty-four,  or  may 

be  allowed  and  ordered  by  the  court  of  Queen's  Bench,  in  case  the 

indictment  shall  have  been  removed  into  that  court,  to  be  paid  by  the 

treasurer  of  the  county  or  other  officer  who  would  have  been  liable  to 

pay  under  the  order  of  the  court  in  which,  but  for  such  removal,  the 

indictment  would  have  been  tried. 

A  register  to  be     IIL  That  the  guardians  of  every  union  and  of  every  separate  parish 

kept  of  young    under  the  management  of  a  board  of  guardians,  and  the  overseers  of 

persons  hired  or  Qy^^j  parish  not  in  union  or  under  the  management  of  a  board  of  guar- 
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ctians,  shall  provide  and  keep  a  book  or  books,  and  shall  cause  to  be  i4Victo.ll. 
tegiBtered  therein  the  name  of  every  yoang  person  under  the  age  of        — 7- 
sizteen  who  shall  hereafter  be  hired  or  taken  as  a  servant  firom  the  ^PP^*'^o9id 
workhouse  of  sueh  union  or  parish,  together  with  the  several  other  par-*  Pf^ft^ctUmAet, 

ticulars  specified  in  the  schedule  hereunto  annexed ;  and  eveiy  such        

entry  shaU  be  signed  by  the  presiding  chairman  of  such  board  of  guar-*  taken  as  ser- 
dians  at  an  ordinary  meeting  thereof,  or  by  some  one  of  such  overseers  ;  "^"^^  fiom  any- 
provided  that  nothing  herein  contained  shall  be  taken  to  supersede  or  ^^    ^^^^ 
affect  the  obligation  to  keep  such  register  of  poor  children  apprenticed  ^^<?^^* 
by  overseers  or  guardians  as  is  required  by  the  statute  of  the  forty«  n^er  m 
second  year  of  King  Greorge  the  Third,  chapter  forty-six,  and  the  statute  raqaired  by 
of  the  eighth  year  of  Queen  Victoria,  chapter  one  hundred  and  one.  ^^  ^<»-  3« 

rV.  That  where  any  young  person  under  the  age  of  sixteen  shall  ^*^' "l^^j  *  ^ 
have  been  or  shall  be  hired  or  ti&en  as  a  servant  from  the  workhouse  of 
any  union  or  parish,  or  shall  have  been  or  shall  be  bound  out  as  an  hj^^^^j^'lJI^. 
apprentice  by  the  guardians  of  any  union,  or  the  guardians  or  overseers  hoxues  or  boand 
of  any  parish,  it  shall  be  lawful  for  such  guardians  or  overseers  respec-  oat  as  pauper 
tively,  and  they  are  hereby  required,  so  long  as  such  young  person  shall  ?JP^^?"  ^ 
be  under  the  age  of  sixteen,  and  shall  be  known  toihem  to  reside  as  pg^^j 
servant  or  apprentice  in  the  same  service  into  which  su^  young  person  by  officer  of 
shall  have  so  gone  as  a  servant  f^m  such  workhouse  or  as  such  appren-  guardians  or 
tice  within  such  union  or  parish  respectively,  or  within  five  miles  of  any  o^wmcw. 
part  of  such  union  or  parish,  to  cause  the  relieving  officer,  or,  where 
there  is  no  relieving  officer,  then  some  other  officer  duly  authorized  for 
the  purpose,  to  visit  such  young  person  at  least  twice  in  every  year,  and 
to  report  to  them  in  writing  whether  he  has  found  reason  to  believe  that 
such  young  person  is  not  supplied  with  necessary  food,  or  is  subjected  to 
cruel  or  illegal  treatment  in  any  respect. 

y.  That  where  any  young  person  under  the  age  of  sixteen  shall  here-  As  to  joong 
after  be  hired  or  taken  as  a  servant  from  the  workhouse  of  any  union  or  persons  hired  or 
parish,  or  shall  be  bound  out  as  an  apprentice  by  the  guardians  of  any  bound  tomasters 
^on7or  by  the  guaidians  or  overseen  of  any  parish,  i^d  the  residenc^b  f^  ^^ 
of  the  master  or  mistress  shall  be  more  than  five  miles  £rom  any  part  of  unions  or 
such  union  or  parish,  then  a  written  notice  of  such  hiring,  taking,  or  parishes. 
binding,  specifying  the  name  and  age  of  the  apprentice  or  servant,  and 
the  name,  description,  and  residence  of  such  master  or  mistress,  shidl  be 
forthwith  sent  from  such  guardians  or  overseers  to  the  guardians  or 
overseers  of  the  union  or  parish  in  which  such  master  or  mistress  shall 
reside  ;  and  thereupon  it  sh^ll  become  the  duty  of  such  last-mentioned 
guardians  or  overseers  to  cause  the  particulars  contained  in  such  notice 
to  be  registered  in  some  book  or  books,  to  be  provided  by  them  for  the 
purpose,  together  with  the  name  of  the  union  or  parish  from  which  such 
notice  shall  have  been  received  ;  and  such  last-mentioned  guardians  or 
overseers  shall  cause  such  young  person  to  be  visited  as  frequently  and 
in  the  same  manner  in  all  respects  as  if  such  young  person  had  been 
hired  or  taken  from  their  own  workhouse,  or  had  been  bound  out  as  an 
apprentice  by  themselves. 

VL  That  where  any  complaint  shall  be  made  of  an  offence  against  Goaidians  and 
this  act,  or  of  any  bodily  injury  inflicted  upon  any  poor  person  under  overseers  antho* 
the  age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  "'^-^a^ 
be  indicted,  and  the  circumstances  of  which  offence  amount  in  point  of  J^S^cate  in 
law  to  a  felony  or  an  attempt  to  commit  a  felony,  or  an  assault  with  certain  eases, 
intent  to  commit  a  felony,  and  two  justices  of  the  peace  before  whom  the 
examination  is  taken  shall  certify  under  their  hands  that  they  deem  it 
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Oostflof  prooe 
catioD* 


14  Viet  0. 11.  necessary  for  the  purposes  of  public  justice  that  the  prosecution  should 

AmmM^^nmA  ^  <5onducted  bj  the  guardians  of  the  union  or  of  the  parish^  or  where 

^^Sm^mUt      there  are  no  guardians  bj  the  overseers  of  the  parish,  in  which  ^e 

Protection  Act,  offence  shall  have  been  committed,  such  guardians  or  overseersy  as  the 

case  may  be,  shall,  upon  personal  service  of  such  certificate  or  a  dnpli* 

cate  thereof  upon  the  clerk  of  such  guardians,  or  upon  any  one  of  such 
overseers,  conduct  the  prosecution,  and  shall  pay  the  costs  reasonably 
and  properly  incurred  by  them  therein  (so  far  as  the  same  shall  not  be 
allowed  to  them  under  any  order  of  the  court  trying  the  indictment,  or 
of  the  Court  of  Queen's  Bench),  out  of  the  common  fund  of  the  union,  or 
out  of  the  funds  in  the  hands  of  the  guardians  or  overseers  (as  the  case 
maybe)  of  such  parish. 

YIL  That  in  the  case  of  a  union  or  parish  under  a  board  of  guardians 
powered  to  bind  the  clerk  OT  some  other  officer  of  such  union  or  parish,  and  in  the  case 
^^^^^^  ^  of  a  parish  not  under  a  board  of  guardians  one  of  the  overseers  thereof 
^^tmlo' "  ^^'^7*  ^  ^^  ^^^^  justices  of  the  peace  before  whom  the  examination  is 
pixMoeate.         taken  shall  deem  it  necessary  for  the  purposes  of  public  justice  and  shall 

certify  as  hereinbefore  mentioned,  be  bound  over  to  prosecute. 
Interpietatioiiof     VIXL  That  the  words  ^'guardians,"  ^^union,"  ^'overseers,"  ^^justice  of 
tenns.  the  peace,"  "officer,''  "poor,"  "parish,"  and  "workhouse,"  used  in  this 

act^  shall  be  construed  in  like  manner  as  in  the  act  of  the  fifth  year  of 
the  reign  of  King  William  the  Fourth,  chapter  seventy-six. 
Extent  of  act        DL  That  this  act  shall  extend  only  to  England  and  Wales. 
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PREVENTION  OF  OFFENCES  ACT. 


14  &  )5  Vict.  Cap.  19. 


An  Act  for  the  better  Prevention  of  Offences. — [Brd  July,  18^1.] 

WHEREAS  it  is  expedient  to  make  further  provision  for  the 
prevention  of  burglary  and  other  offences  in  the  night :  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal^  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 
That— 

L  If  any  person  shall  be  found  by  night  armed  with  any  dangerous  ^7  pwwn 
or  offensive  weapon  or  instrument  whatsoever  with  intent  to  break  or  gj!^  &™  -t^h 
enter  into  any  dwelling  house  or  other  building  whatsoever  and  to  com-  intent  to  break 
mit  any  felony  therein,  or  if  any  person  shall  be  found  by  night  having  into  any  hooBo 
in  his  possession  without  lawful  excuse  (the  proof  of  which  excuse  shall  ^^  commit  any 
lie  on  such  person)  any  picklock  key,  crow,  jack,  bit,  or  other  implement  ^^^^^"'' 
of  housebreaking,  or  if  any  person  shall  be  found  by  night  having  his  face  his  poesMsion, 
blackened  or  otherwise  disguised,  with  intent  to  commit  any  felony,  or  if  witlioat  lawful 
any  person  shall  be  found  by  night  in  any  dwelling  house  or  other  build-  p^cu",  any 
ing  whatsoever  with  intent  to  commit  any  felony  therein,  every  such  j,™^T,!^2dn^ 
offender  shall  be  guilty  of  a  misdemeanor,  and  b^ng  convicted  thereof  or  having  Us^' 
shall  be  liable  at  the  discretion  of  the  court  to  be  imprisoned,  with  or  face  diagniaed, 
without  hard  labour,  for  any  term  not  exceeding  three  years.  ^  l»j"g  ^^^^ 

11.  If  any  person  shall  be  convicted  of  any  such  misdemeanor  as  afore-  h^^^^ith"  *"^ 
said  committed  after  a  previous  conviction,  either  for  felony  or  such  jQteQt  to  com- 
misdemeanor  as  aforesaid,  such  person  shall  on  such  subsequent  conviction  mit  any  felony 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  therein,  shall  be 
for  any  term  not  less  than  seven  years  and  not  exceeding  ten  years,  or  ^^  ^  * 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
three  years ;  and  in  any  indictment  for  such  misdemeanor  committed  conyictodrfsuch 
after  a  previous  conviction  as  aforesaid  it  shall  be  sufficient  to  state  that  misdemeanor 
the  offender  was  at  a  certain  time  and  place  convicted  of  felony  or  misde-  after  a  previons 
meaner  against  "  The  Act  for  the  better  Prevention  of  Offences,  1851,"  «|nviction  of 
(as  the  case  may  be)  without  otherwise  describing  the  previous  felony  or  ^^emeamn- 
misdemeanor ;  and  a  certificate  containing  the  substance  and  effect  only  gQiitj  of  snch 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous  misdemeanor, 
felony  or  misdemeanor,  purporting  to  be  signed  by  the  clerk  of  the  court  or  ^ 
other  officer  having  the  custody  of  the  records  of  the  court  where  the  Form  of 
offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer  (for  '"^^c*™*"*- 
which  certificate  a  fee  of  five  shiUings  and  no  more  shall  be  demanded  or  Certificate  of 
taken,)  shall,  upon  proof  of  the  identity  of  the  person  of  the  offender,  be  ^^[^^^ 
sufficient  evidence  of  the  first  conviction,  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  the  same. 

IIL  And  whereas  it  is  expedient  to  make  further  provision  for  the  Persons  using 
punishment  of  persons  using  chloroform  or  other  stupifying  things  in  i*^^?**^*^' 
order  the  better  to  enable  them  to  commit  felonies :  be  it  enacted,  that  if  commit  a  felony, 
any  person  shall  unlawfully  apply  or  administer,  or  attempt  to  apply  or  guilty  of  felony* 

VOL.  V.  c 


XVIU  APPENDIX. 

14  &  15  Vict  administer,  to  any  other  person  any  chloroform,  laudanum,  or  other  stu- 

c  19.        pifying  or  overpowering  drug,  matter,  or  thing,  with  intent  thereby  to 

p^~^     f  enable  such  offender  or  any  other  person  to  commit,  or  with  intent  to 

OffenceaAcL  assist  such  offender  or  other  person  in  committing,  any  felony,  every  such 

offender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 

liable,  at  the  discretion  of  the  court,  to  be  transported  for  life  or  for  any 

term  not  less  than  seven  years,  or  to  be  imprisoned,  with  or  without  hard 

labour,  for  any  term  not  exceeding  three  years. 

Persons  IV.  And  whereas  it  is  expedient  to  make  further  provision  for  the 

inflicting  punishment  of  aggravated  assaults:  be  it  enacted,  that  if  any  person 

Sjm^railSnifa  ®^*^  unlawfully  and  maliciously  inflict  upon  any  other  person,  eitiier  with 

misdemeanor,     OT  without  any  weapon  or  instrument,  any  grievous  bodily  harm,  or 

and  liable  to      unlawfully  or  maliciously  cut,  stab,  or  wound  any  other  person,  every 

throe  years        qhq}^  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 

imprisonment.    ^^^  ^^^  jj^^j^  ^^  ^^^  discretion  of  the  court,  to  be  imprisoned,  with  or 

Not  to  repeal     lyithout  hard  labour,  for  any  term  not  exceeding  three  years  :  provided 

sect  29,  of  10    however,  that  nothing  herein  contained  shall  be  deemed  or  taken  to 

Geo.  4,  c  34.     xe^^eal  the  provisions  of  the  twenty-ninth  section  of  the  act  passed  in  the 

tenth  year  of  the  reign  of  his  late  Miyesty  King  George  the  Fourth, 

chapter  thirty-four. 

On  tibe  trial  of       V.  If  upon  the  trial  of  any  indictment  for  any  felony,  except  murder 

any  indictment  ^p  manslaughter,  where  the  indictment  shall  allege  that  the  defendant  did 

cutting"&c/    ^"^  ®^^'  ^'  wound  any  person,  the  jury  shall  be  satisfied  that  the 

the  jury  may     defendant  is  guilty  of  the  cutting,  stabbing,  or  wounding  charged  in  such 

acquit  of  the      indictment,  but  are  not  satisfied  that  the  defendant  is  guilty  of  the  felony 

felony,  and        charged  in  such  indictment,  then  and  in  every  such  case  the  jury  may 

mdawfiilly        acquit  the  defendant  of  such  felony,  and  find  him  guilty  of  unlawfully 

cutting,  &C.       cutting,  stabbing,  or  wounding,  and  thereupon  such  defendant  shall  be 

liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon 

an  indictment  for  the  misdemeanor  of  cutting,  stabbing,  or  wounding. 

Persons  wilfully     VI.  If  any  person  shall  wilfully  and  maliciously  put,  place,  cast,  or 

placmg  wood,     tlirow  upon  or  across  any  railway  any  wood,  stone,  or  other  matter  or 

told^  up  nib!*  ^^^°&  ^^  B^l  wilfully  and  maliciously  take  up,  remove,  or  disf^ace  any 

&c.  turning       rail,  sleeper,  or  other  matter  or  thing  belonging  to  any  railway,  or  shall 

machinery,  or    wilfully  and  maliciously  turn,  move,  or  divert  any  points  or  other 

skiwingsignals,  machinery  belonging  to  any  railway,  or  shall  wilfully  and  maliciously 

to  commir**"'  make  or  show,  hide  or  remove,  any  signal  or  light  upon  or  near  to  any 

injuries  to         railway,  or  shall  wilfully  and  mahciously  do  or  cause  to  be  done  any 

raUwayor         Other  matter  or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to 

endangorthe      obstruct,    upset,   overthrow,   injure,  or    destroy  any  engine,    tender, 

guaty^offel^!  <5*"^*g®>  ^^  truck  using  such  railway,  or  to  endanger  the  safety  of  any 

'  person  travelling  or  being  upon  such  railway,  every  such  offender  shall 

be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 

discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term 

of  his  natural  life  or  for  any  term  not  less  than  seven  years,  or  to  be 

imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 

three  years. 

If  any  peraon        VIL  If  any  person  shall  wilfully  and  maliciously  cast,  throw,  or  cause 

shall  cast  wood,  to  fall  or  strike  against,  into,  or  upon  any  engine,  tender,  carriage,  or 

MUwa**am?     ^Tu^l^  "sed  upon  any  railway,  any  wood,  stone,  or  other  matter  or  things 

with  int^Tto^  ^^^  intent  to  endanger  the  safety  of  any  person  being  in  or  upon  such 

endanger  the     engine,  tender,  carriage,  or  truck,  every  such  offender  shall  be  guilty  of 

safety  of  any     felony,  and  being  convicted  thereof  shaU  be  liable,  at  the  discretion  of  the 

person  therein,   court,  to  be  transported  beyond  the  seas  for  the  term  of  his  natural  life 
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or  for  any  term  not  less  than  seyen  Tears,  or  to  be  imprisoned,  with  or  14  &  15  Vict 
without  hard  labour,  for  any  term  not  exceeding  three  years.  ^'  l^* 

Vin.  If  any  person  shall  wilfully  and  mdiciously  set  fire  to  any  p^.^^^^^  ^f 
station,  engine  house,  warehouse,  or  other  building  belonging  or  apper-   offmou  aJL 

taining  to  any  railway,  dock,  canal,  or  other  navigation,  every  such        

person  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  ^^  penoo  to 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  f *™*&c 
for  the  term  of  his  natural  life,  or  for  any  term  not  less  than  seven  years,  . 
or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  tenn  not  wilfuUyMtting 
exceeding  three  years  ;  and  if  any  person  shall  wilfully  and  maliciously  fire  to  any 
set  fire  to  any  goods  or  chattels  being  in  any  building,  the  setting  fire  to  railway  statioD, 
which  is  made  felony  by  this  or  any  other  Act  of  Parliament,  every  such  ^  ^^  ^ 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be       ^' 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  ten  years  nor  less  than  seven  years,  or  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
three  years. 

IX.  And  whereas  provision  is  made  in  a  certain  act  of  Parliament  Upon  the  trial 

passed  in  the  twelfth  year  of  the  reign  of  Her  present  Majesty  Queen  ^  v^nons  for 

Victoria,  intituled  An  Act  to  amend  the  Laws  in  England  and  /rc/awrf  ^^'"^^ 

relative  to  Larceny  and  other  Offences  connected  therewith^  and  also  in  ^^  12  &  is 

this  act,  for  the  more  exemplary  punishment  of  persons  who  shall  com-  '^ct.  c.  11,  and 

mit  certain  offences  after  one  or  more  previous  conviction  or  convictions  this  act  the 

tor  the  like  or  other  offences,  and  it  is  expedient  to  define  the  time  of  P5«T*°^  <f  °- . 
_i        ..,•.••  .  1  •  •  ^.  .  ^  viction  not  to  be 

chargmg  the  jury  to  inquire  as  to  such  previous  conviction  or  convictions :  g^jt^d  to  the 

be  it  enacted,  that  it  shall  not  be  lawful  on  the  trial  of  any  person  for  jury  or  given  in 

any  subsequent  offence,  where  a  plea  of  not  guilty  shall  have  been  entered  evidence  until 

on  his  behalf,  to  charge  the  jury  to  inquire  concerning  any  previous  con-  ^^^'mJ^J?* 

viction  until  they  shall  have  inquired  concerning  such  subsequent  offence  8n£»qaBnt 

and  shall  have  found  such  person  guilty  of  the  same  ;  and  whenever  in  ofienoe,  unless 

any  indictment  any  previous  conviction  shall  be  stated  the  reading  of  the  defendant 

such  statement  shall  be  deferred  until  after  such  finding  as  aforesaid :  ^^"_!^^*°**^ 

provided,  that  if  upon  the  trial  of  any  person  for  any  such  subsequent  chi^^i^. 

ofience  as  aforesaid,  such  person  shall  give  evidence  of  his  good  character, 

it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence 

of  the  conviction  of  such  person  for  the  previous  offence  or  offences, 

before  such  verdict  of  guilty  shall  have  been  returned,  and  the  jury  shall 

inquire  concerning  such  previous  conviction  or  convictions  at  the  same 

time  that  they  inquire  concerning  such  subsequent  offence. 

X.  It  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any  Any  person  msy 
person  who  shall  be  found  committing  any  offence  against  the  provisions  'PP'^^^^ 

of  this  act,  and  to  convey  him  or  deliver  him  to  some  constable  or  other  ^tting*oflfenc«j 
peace  officer,  in  order  to  his  being  conveyed,  as  soon  as  conveniently  may  against  this  act, 
be,  before  a  justice  of  the  peace,  to  be  deEdt  with  according  to  law.  and  convey  thein 

XI.  And  whereas  doubts  have  been  entertained  as  to  the  authority  to  ^^^^  » justice. 
apprehend  persons  found  committing  indictable  offences  in  the  night : '^yP""?*'""^ 
for  remedy  thereof  be  it  enacted,  that  it  shall  be  lawful  for  any  person  sonsoommiuing 
whatsoever  to  apprehend  any  person  who  shall  be  found  committing  any  indictable 
indictable  offence  in  the  night,  and  to  convey  him  or  deliver  him  to  some  ofienoes  in  the 
constable  or  other  peace  officer,  in  order  to  his  being  conveyed,  as  soon  '^**'»  "?^ 

as  conveniently  may  be,  before  a  justice  of  the  peace,  to  be  dealt  with  bSbre^a  justice. 
according  to  law.  ^ 

XII.  If  any  person  liable  to  be  apprehended  under  the  provisions  of  assaulting  a 
this  act  shall  assault  or  offer  any  violence  to  any  person  by  law  autho-  person  entitled 
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14  &  15  Vict,  rized  to  apprehend  or  detain  him,  or  to  any  person  acting  in  his  aid  and 
c*  19.        assistance,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
Prg^^^i^  of  l>®Jng  convicted  thereof  shall  be  liable  to  be  imprisoned,  with  or  without 
Offences  Act.   ^^^^  labour,  for  any  term  not  exceeding  three  years. 

Xni.  The  time  at  which  the  night  shall  commence  and  conclude  in 

to  apprehend      ^^y  offence  against  the  provisions  of  this  act  shall  be  the  same  as  in  cases 

Stl^rf.        ofbui^lary. 

miademeanor.         XIV.    In  all  prosecutions  for  any   offence  against   the    provisions 

The  Dight,  m     ^^  ^^^  ^^^  ^^  ^^^  ^  lawful  for  the  court  before  which  any  such  offence 

ofTences  against  shall  be  prosecuted  or  tried  to  allow  the  expenses  of  the  prosecution  in  all 

this  act,  to  be    respects  as  in  cases  of  felony. 

as  in  burglary.       xy^  Nothing  in  this  act  contained  shaU  be  deemed  to  repeal  wholly 

Costs  of  or  in  part  the  fifth  of  George  the  Fourth,  chapter  eighty-three,  intituled 

prosecutions.      ^^  Act /or  the  punishment  of  idle  and  disorderly  persons  and  rogues  and 

MuiJ"^*"  T^  vfl^a^omfo,  in  that  part  of  Great  Britain  called  England,  but  no  person 

5  Geo.  4  c.  S3.^^^^  ^^  liable  to  be  punished  for  the  same  offence  both  under  the  said 

Not  to  extend    last-n^cJ^tioned  act  and  under  this  act. 

to  Scotland.  XVI.  Nothing  in  this  act  shall  extend  to  Scotland. 


SALE  OP  ARSENIC  REGULATION  ACT. 

14  Vict.  Cap.  13. 

An  Act  to  regulate  the  Sale  qf  Arsenic. — [5th  June,  1851.] 

WHEREAS  the  unrestricted  sale  of  arsenic  facilitates  the  commission 
of  crime :  be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : — 
On  every  sale  of     !•  Every  person  who  shaU  sell  any  arsenic  shall  forthwith,  and  before 
arsenic,  particu-  the  delivery  of  such  arsenic  to  the  purchaser,  enter  or  cause  to  be  entered 
larsof  sale  tobo  ^^  ^  f^yy  Q^i^  regular  manner,  in  a  book  or  books  to  be  kept  by  such 
?°*f^*^*       person  for  that  purpose,  in  the  form  set  forth  in  the  schedule  to  tliis  act, 
seUer^  form      or  to  the  like  effect,  a  statement  of  such  sale,  with  the  quantity  of  arsenic 
set  forth  in        80  sold,  and  the  purpose  for  which  such  arsenic  is  required  or  stated  to  be 
acbodnle  to  this  required,  and  the  day  of  the  month  and  year  of  the  sale,  and  the  name, 
^^*  place  of  abode,  and  condition  or  occupation  of  the  purchaser,  into  all 

which  circumstances  the  person  selling  such  arsenic  is  hereby  required 
and  authorized  to  inquire  of  the  purchaser  f)efore  the  delivery  to  such 
purchaser  of  the  arsenic  sold,  and  such  entries  shall  in  every  case  be 
signed  by  the  person  making  the  same,  and  shall  also  be  signed  by  the 
purchaser,  unless  such  purchaser  profess  to  be  unable  to  write  (in  which 
case  the  person  making  the  entries  hereby  required  shall  add  to  the  par- 
ticulars to  be  entered  in  relation  to  such  sale  the  words  "  cannot  write '*X 
and,  where  a  witness  is  hereby  required  to  the  sale,  shall  also  be  signed  by 
such  witness,  together  with  his  place  of  abode. 
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IL  No  person  shall  sell  arsenic  to  any  person  who  is  unknown  to  the 
person  selling  such  arsenic,  unless  the  sale  be  made  in  the  presence  of  a 
witness  who  is  known  to  the  person  selling  the  arsenic,  and  to  whom  the 
purchaser  is  known,  and  who  signs  his  name,  together  with  his  place  of 
abode,  to  such  entries,  before  the  delivery  of  the  arsenic  to  the  purchaser, 
and  no  person  shall  sell  arsenic  to  any  person  other  than  a  person  of  full 
age. 

III.  No  person  shall  sell  any  arsenic  unless  the  same  be  before  the 
sale  thereof  mixed  with  soot  or  indigo  in  the  proportion  of  one  ounce  of 
soot  or  half  an  ounce  of  indigo  at  the  least  to  one  pound  of  the  arsenic, 
and  so  in  proportion  for  any  greater  or  less  quantity  :  provided  always, 
that  where  such  arsenic  is  stated  by  the  purchaser  to  be  required,  not 
for  use  in  agriculture,  but  for  some  other  purpose  for  which  such 
admixture  would,  according  to  the  representation  of  the  purchaser, 
render  it  unfit,  such  arsenic  may  be  sold  without  such  admixture  in  a 
quantity  of  not  less  than  ten  pounds  at  any  one  time. 

lY.  If  any  person  shall  sell  any  arsenic,  save  as  authorized  by  this 
act,  or  on  any  sale  of  arsenic  shall  deliver  the  same  without  having  made 
and  signed  the  entries  hereby  required  on  such  sale,  or  without  having 
obtained  such  signature  or  signatures  to  such  entries  as  required  by  this 
act,  or  if  any  person  purchasing  any  arsenic  shall  give  false  information 
to  the  person  selling  the  same  in  relation  to  the  particulars  which  such 
last-mentioned  person  is  hereby  authorized  to  inquire  into  of  such 
purchaser,  or  if  any  person  shall  sign  his  name  as  aforesaid  as  a  witness 
to  a  sale  of  arsenic  to  a  person  unknown  to  the  person  so  signing  as 
witness,  every  person  so  offending  shall  for  every  such  offence,  upon  a 
summary  conviction  for  the  same  before  two  justices  of  the  peace  in 
England  or  Ireland,  or  before  two  justices  of  the  peace  or  the  sheriff  in 
Scotland,  be  liable  to  a  penalty  not  exceeding  twenty  pounds. 

V.  Provided,  that  this  act  shall  not  extend  to  the  sale  of  arsenic  when 
the  same  forms  part  of  the  ingredients  of  any  medicine  required  to  be 
made  up  or  compounded  according  to  the  prescription  of  a  legally 
qualified  medical  practitioner,  or  a  member  of  the  medical  profession,  or 
to  the  sale  of  arsenic  by  wholesale  to  retail  dealers,  upon  orders  in  writing 
in  the  ordinary  course  of  wholesale  dealing. 

VI.  In  the  construction  of  this  act  the  word  "  arsenic"  shaU  include 
arsenious  acid  and  the  arsenites,  arsenic  acid  and  the  arseniates,  and  all 
other  colourless  poisonous  preparations  of  arsenic. 


14  Vict  c.  13. 

Sale  of  Arsfnio 
RtgukUion  Act 


Bestriclions  as 
to  sale  of 
arsenic. 

ProvisoD  for 

coloaring 

arsenic 


Penalty  for 
offendinf^ 
against  this  act. 


Act  not  to 
prevent  sale  of 
arsenic  in 
medicine  nnder 
a  medical 
preecription. 

"Aneoic"  to  in- 
clude arsenioas 
oompo&nds. 


The  SCHEDULE. 

• 

Day  of  Sale. 

Name 

and  Surname  of 

Purchaser. 

Purchaser's  Place 
of  Abode. 

Condition 
or  Occupation. 

Quantity 

of  Arsenic 

sold. 

Purpose  for 
which  required. 

1  Sqttember^ 
1851. 

John  Thomas, 

ffendon 

Ehn 
Fam. 

F€trm 
Ldbwirer, 

5lbs, 

To  steep 
Wheat 

(^Purchasei 
John 

Or^  if  PuttJuut 
put  here  t  fie  H 

VOL.  V 

"'»  Siffnaiure  ) 
Thomas, 

»r  cannot  write^  Seflei 
^ords^  *' cannot  wriu 

> 

no 

5." 

WUness, 

JOA 

d 

mes  StoHCf 
Cfrove  Farmt  Hei 

Seller's  % 
C 

ndon. 

nature,) 
leorge  Wood, 

A 
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EXPENSES  OF  PROSECUTIONS  ACT. 

14  &  15  Vict.  Cap.  55. 

An  Act  to  amend  the  Law  relating  to  the  Expenses  of  Prosecutions,  and  to  make 
further  Provision  for  the  Apprehension  and  Trial  of  Offenders  in  certain 
Cases. — [1st  August,  1851.] 

WHEREAS  by  the  act  of  the  seventh  year  of  King  George  the 
Fourth,  chapter  sixty-four,  certain  provisions  were  made  relating 
to  the  allowance  of  costs,  expenses,  and  compensations  to  prosecutors  and 
witnesses  in  cases  of  prosecutions  for  felonies  and  certain  misdemeanors 
therein  mentioned,  and  the  regulation  and  ascertaining  of  such  costs  and 
expenses,  and  relating  to  the  allowance  of  compensation  to  persons  who 
may  have  been  active  in  the  apprehension  of  offenders  or  persons  charged 
with  offences  ;  and  provisions  have  been  made  by  other  acts  relating  to 
costs,  expenses,  and  compensations  in  cases  of  prosecutions  in  respect  of 
the  offences  therein  mentioned :  and  whereas  it  is  expedient  to  amend  the 
law  relating  to  costs,  expenses,  and  compensations  in  cases  of  criminal 
prosecutions  :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that — 
So  mach  of  L  So  much  of  section  twenty-three  of  the  said  act  of  the  seventh  year 

7  Geo.  4,  c.  64,  of  King  Gkorge  the  Fourth  as  provides  that  in  cases  of  misdemeanor  the 
8.  23,  as  to  power  of  ordering  the  payment  of  expenses  and  compensation  shall  not 
attendance  extend  to  the  attendance  before  the  examining  magistrate,  shall  be 
before  repealed. 

examining  H.  All  the  provisions  of  the  said  act  of  the  seventh  year  of  King 

'""^'led  ^'  '  George  the  Fourth,  as  amended  by  this  act,  authorizing  and  empowering 
/^^^    '  courts  to  order  payment  of  costs  and  expenses,  and  compensation  for 

to**  allow  ^^^  trouble  and  loss  of  time,  in  cases  of  the  several  misdemeanors  enume- 
expenses  in  rated  in  section  twenty-three  of  the  said  act  of  King  Greorge  the  Fourth, 
prosecutions  for  and  concerning  orders  for  payment  of  such  costs,  expenses,  and  compen- 
certain  misde-  sation,  and  the  payment  thereof,  and  all  the  provisions  of  any  other  act 
wrtendS  to  ^^^^  concerning,  or  applicable  to  the  payment  of  such  cost^  expenses,  and 
other  misde-  compensation  in  cases  of  the  said  misdemeanors,  shall  extend  and  be 
meanors.  applicable  in  the  case  of  any  of  the  misdemeanors  hereinafter  mentioned ; 

namely,  unlawfully  and  carnally  knowing  and  abusing  any  girl  being 
above  the  age  of  ten  years  and  under  the  age  of  twelve  years  ;  unlaw- 
fully taking  or  causing  to  be  taken  any  unmarried  girl,  being  under  the 
age  of  sixteen  years,  out  ot  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her  ;  conspiring  to  charge  any  person  with  any  felony,  or  to  indict 
any  person  of  any  felony  ;  conspiring  to  commit  any  felony. 
Parties  bonnd        lU.  And  whereas  by  an  act  of  the  ninth  year  of  Ejing  Greorge  the 
by  recognizance  Fourth,  chapter  thirty-one,  it  is  enacted,  that  where  any  person  shall 
to  prosecute  or   unia^^fuUy  assault  or  beat  any  other  person,  it  shall  be  lawful  for  two 

fiTi^e  evidence  on  •  .^  x  ' 

biiu  of  indict-    justices  of  the  peace,  upon  complaint  of  the  party  aggrieved,  to  hear  and 
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determino  such  offence  ;  and  it  is  by  the  said  act  provided,  that  in  case  u  &  15  vict. 
the  justices  shall  find  the  assault  or  battery  complained  of  to  have  been        c.  55. 

accompanied  by  any  attempt  to  commit  felony,  or  shall  be  of  opinion  that        

the  same  is  from  any  other  circumstance  a  fit  subject  for  a  prosecution    p^^i^ 
by  indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and         Act, 

shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  they  would        

have  done  before  the  passing  of  the  said  act :  and  whereas  it  is  expedient  ™*'*'  ^^  ^'"" 

that  courts  before  whom  such  indictments  shall  be  tried  shaU  have  bTallwed'cLr 

power  to  order  payment  of  costs  to  parties  so  bound  by  recognizance  to  as  in  cases  of 

prosecute  or  give  evidence  :  be  it  enacted,  that  in  every  case  of  assault  felooj. 

so  brought  before  such   justices  for  summary  decision  in  which  the 

justices  shall  be  of  opinion  that  the  same  is  a  fit  subject  for  prosecution 

by  indictment,  and  shall  thereupon  bind  the  complainant  and  witnesses 

in  recognizance  to  prosecute  and  give  evidence  at  the  assizes  or  sessions 

of  the  peace,  every  such  court  is  hereby  authonzed  and  empowered  at 

its   discretion   to   order  payment  of    the  costs   and    expenses  of   the 

prosecutor  and  witnesses  so  appearing  before  such  court  under  such 

recognizance,  together  with  compensation  for  their  trouble  and  loss  of 

time,  in  the  same  manner  as  courts  are  authorized  and  empowered  to 

order  the  same  in  cases  of  felony. 

IV.  So  much  of  the  said  act  of  the  seventh  year  of  King  George  the  So  much  of 
Fourth  as  empowers  the  justices  of  the  peace  of  any  county,  riding,  or  ^  ^^-  "*»  ^  ^*» 
division,  or  of  any  liberty,  franchise,  city,  town,  or  place  chargeable  5J,i[rtM^^^oD8 
with  costs  and  expenses  as  therein  mentioned,  in  Quarter   Scions  to  make 
assembled,  to  establish  and  alter  regulations  as  to  the  rate  of  any  costs  regnlations  as 
and  expenses  to  be  allowed  by  virtue  of  that  act,  shall  be  repealed :  *®  ®**'*  "^ 
provided  always,  that  all  such  regulations  in  force  at  the  time  of  the  ^^^jj^ 
passing  of  this  act  shall    continue   in  force  until  revoked,  or   until 
regulations  in  relation  to  the  matter  thereof  are  made  under  the  powers 
of  this  act 

y.  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of  Siiecretaiy  of 
State  to  revoke  any  regulations  made  under  the  provision  hereinbefore  S***«  "?*y  ^^^ 
repealed,  and  to  make  regulations  as  to  the  rates  or  scales  of  payment  of  J'S'*^'^®"*  *• 
all  or  any  costs,  expenses,  and  compensations  to  be  allowed  or  ordered  expenses,  and 
to  be  paid  under  the  said  act  or  any  other  act  or  this  act  to  prosecutors  compensations, 
and  witnesses,  and  to  persons  attending  the  court  in  obedience  to  any  *°<^  certificates 
recognizance  or  subpoena,  in  cases  of  criminal  prosecutions,  and  (except  ^  ^  granted 
as  hereinafter  mentioned)  to  persons  who  may  have  been  active  in  or  magb^tok^ 
towards  the  apprehension  of  persons  charged  with  offences,  and  also 
regulations  as  to  the  rates  or  scales  of  payment  according  to  which  cer- 
tificates may  be  granted  by  the  examining  magistrate  or  magistrates  in 
respect  of  the  expenses  of  any  prosecutor,  or  witness  or  witnesses  for  the 
prosecution,  or  other  person,  of  attending  before  such  magistrate  or 
magistrates,  and  of  any  compensation  for  trouble  and  loss  of  time  therein, 
in  any  case  where  any  court  or  judge  is  empowered  under  the  said  act 
of  the  seventh  year  of  Sang  George  the  Fourth  or  any  other  act  or  this 
act  to  order  payment  of  such  expenses  or  compensation,  and  concerning 
the  forms  of  such  certificates  and  the  details  or  particulars  to  be  inserted 
therein  of  the  expenses,  trouble,  and  loss  of  time  to  which  such  certificates 
relate,  and  it  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries 
of  State  from  time  to  time  to  alter  any  such  regulations,  or  make  new 
regulations  in  relation  to  any  of  the  matters  aforesaid,  and  such  regu- 
lations for  the  time  being  shall  be  binding  on  all  courts  and  persons 
whomsoever. 

d2 
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14  St  15  Vict.      VI.  Where  any  court  or  judge  empowered  under  the  stud  act  of  the 

c  55.        Beventh  year  of  King  George  the  Fourth,  or  under  any  other  act  or  this 

yj,  -   act,  in  this  behalf,  shall  order  payment  to  any  prosecutor,  or  witness  or 

Prvwsutiont    'witnesses  for  the  prosecution,  or  to  any  person  attending  the  court  in 

Act,         obedience  to  any  recognizance  or  subpo&na,  in  the  case  of  any  prosecution 

for  felony  or  any  misdemeanor  or  offence,   of  any  costs  or  expenses 

ExpciwcB  and  incurred,  or  of  any  compensation  for  trouble  or  loss  of  time,  or  order 
to beasccrtained  Payment  (except  as  hereinafter  mentioned)  to  any  person  who  may 
according  to  appear  to  have  been  active  in  or  towards  the  apprehension  of  any 
Buch  regnlatioD,  person   charged    with    any    offence    of    compensation    for    expenses, 

certfi**f ""t to  ®^^^^^'*®'  *°^  ^^^  ^^  *"^®  ^^  ^^  towards  such  apprehension,  the 
be  cuudoaiTe.  ^^i^ount  of  such  costs,  expenses,  or  compensation  shall  be  ascertained 
by  the  proper  officer  of  the  court  according  to  the  reguhitions 
made  under  this  act ;  and  where  the  expenses  and  compensation 
in  respect  of  attending  before  any  examining  magistrate  or  magis- 
trates are  so  ordered  to  be  paid,  such  expenses  and  compensation 
shall  also  be  ascertained  by  the  proper  officer  of  the  court  according  to 
such  regulations,  but  the  amount  thereof  as  so  ascertained  shall  not 
exceed  the  amount  mentioned  in  the  certificate  of  the  examining  magis* 
trate  or  magistrates,  and,  save  as  aforesaid,  the  certificate  of  any 
examining  magistrate  or  magistrates  shall  not  be  conclusive  as  to  the 
amount  to  be  allowed  for  expenses  of  attendance  before  him  or  them,  or 
for  compensation  for  trouble  or  loss  of  time  therein. 
Act  not  to  VJI.  Provided  always^  that  nothing  in  this  act  or  in  any  regulations 

interfere  with  under  this  act  shall  interfere  with  or  affect  the  power  of  any  court  to 
rftmect  of  ^  Order  payment  to  any  person  who  may  appear  to  such  court  to  have 
extraordinary  shown  extraordinary  courage,  diligence,  or  exertion  in  or  towards  any 
courage,  dill-  such  apprehension  as  hereinbefore  mentioned  of  such  sum  as  such  court 
pence,  and         g]jj|jj  think  reasonable  and  adjudce  to  be  paid  in  respect  of  such  extra- 

exertions.  .  v      o  x  i^ 

ordinary  courage,  diligence,  or  exertion. 

Powers  iriven  to      VIII.  And  whereas  by  the  said  act  of  the  seventh  year  of  King 

JJ*4?"  ^y  George  the  Fourth  any  Court  of  Oyer  and  Terminer  and  Gaol  Delivery, 

toorfer  pay-    '  ^^^  other  courts  therein  mentioned,  are  empowered  to  order  compensa- 

ments  in  respect  tio°  ^o  he  paid  to  persons  who  shall  appear  to  the  court  to  have  been 

oftheapprehen-  active  in  or  towards  the  apprehension  of  any  person  charged  with  mur- 

sion  of  certain     ^^^  q^  with  any  other  of  the  crimes  therein  mentioned:  and  whereas  it 

extended  to        ^®  expedient  to  extend  such  power  to  Courts  of  Sessions  of  the  Peace: 

courts  of  he  it  enacted,  that  when  any  person  appears  to  any  Court  of  Sessions  of 

sessions  of  the   the  Peace  to  have  been  active  in  or  towards  the  apprehension  of  any 

P**"^*'  party  charged  with  any  of  the  offences  in  the  said  enactment  mentioned 

which  such  sessions  may  have  power  to  try,  such  Court  of  Sessions  shall 

have  power  to  order  compensation  to  be  paid  to  such  person  in  the  same 

manner  as  the  other  courts  in  the  said  enactment  mentioned;  provided 

that  such  compensation  to  any  one  person  shall  not  exceed  the  sum  of 

five  pounds,  and  that  every  order  for  payment  to  any  person  of  such 

compensation  be  made  out  and  delivered  by  the  proper  officer  of  the 

court  unto  such  person  without  fee  or  payment  of  the  same. 

Clerks  of  the        IX.  And  whereas  it  maybe  expedient  to  authorize  the  payment  of  clerks 

peace,  &c.,  may  of  the  peace  and  such  other  clerks  as  hereinafter  mentioned  by  salaries 

salairi        li      iiistead  of  fees  :  be  it  enacted,  that  it  shall  be  lawful  for  the  justices  of 

of  fees.  ^he  peace  at  their  General  or  Quarter  Sessions  for  the  several  counties, 

ridings,  divisions  of  counties,   and   liberties  throughout  England  and 

Wales,  notice  being  given  at  the  preceding  Quarter  Sessions  that  a 

motion  will  be  made  for  such  purpose,  and  the  council  or  other  govern- 
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ing  body  in  every  borough  in  England  and  Wales,  from  time  to  time,  if  14  &  15  Vict 
they  see  fit  so  to  do,  to  recommend  to  one  of  Her  Majesty's  principal  c.  55. 
Secretaries  of  State  that  the  clerks  of  the  peace,  the  clerks  of  special  _ 
and  petty  sessions,  and  the  clerks  of  the  justices  of  the  peace  within  i^^H^^f 
their  several  jurisdictions,  or  any  of  such  clerks  as  aforesaid,  be  paid  by  Act. 
salaries  in  lieu  of  fees  and  other  payments,  or  where  any  such  clerks  are  — 
for  the  time  being  paid  by  salaries,  by  virtue  of  any  order  made  under 
this  act  or  otherwise,  to  recommend  that  the  amounts  of  all  or  any  of 
the  salaries  for  the  time  being  payable  be  reconsidered,  or  that  all  or  any 
of  such  clerLs  for  the  time  being  paid  by  salaries  be  paid  by  fees  in  lieu 
of  salary,  and  where  payment  by  salary  in  lieu  of  fees  or  the  reconsider- 
ation of  the  amounts  of  any  salaries  is  reconmiended,  to  state  the  amount 
of  salary  which  in  the  opinion  of  such  justices,  council,  or  governing 
body  should  in  each  case  be  paid  ;  and  every  such  recommendation  being 
signed  by  the  Chairman  of  the  Court  of  General  or  Quarter  Sessions,  or 
the  mayor  or  other  head  officer  of  the  borough,  shall  be  transmitted  to 
the  Secretary  of  State  ;  and  it  shall  be  lawful  for  such  Secretaiy  of 
State,  when  any  such  recommendation  is  so  made  to  him,  by  order  under 
his  hand,  if  he  so  think  fit,  to  direct  that  all  or  any  of  the  clerks  to  which 
such  such  recommendation  refers  be  paid  by  salary,  and  to  fix  the  amount 
of  salary  to  be  so  paid,  or  vary  the  amount  of  salary  for  the  time  being 
payable  to  any  such  clerk,  or  to  direct  that  any  such  clerk  for  the  time 
being  paid  by  salary  be  paid  by  fees  in  lieu  of  salary  ;  and  such  Secre- 
tary of  State  shall  cause  copies  of  every  order  made  under  this  enact- 
ment affecting  any  clerk  of  the  peace,  or  any  clerks  of  special  sessions  or 
petty  sessions,  or  clerks  to  the  justices  within  the  district  of  any  clerk 
of  the  peace,  to  be  transmitted  to  such  clerk  of  the  peace,  to  be  by  him 
distributed,  where  occasion  shall  require,  to  such  other  clerks  as  afore- 
said ;  and  the  salary  for  the  time  being  payable  to  any  such  clerk  under 
-any  such  order  shall  be  paid  out  of  any  county  rate  or  rate  in  the  nature 
of  a  county  rate  made  in  the  county,  riding,  division,  or  liberty,  or  out 
of  the  borough  fund  of  the  borough,  as  the  case  may  be,  for  or  in  which 
such  clerk  of  the  peace  or  other  clerk  to  whom  the  same  is  payable  is 
appointed' or  acts  :  provided  always,  that  in  fixing  the  amount  of  any 
salary  to  be  paid  to  any  clerk  of  the  peace  or  other  clerk  appointed 
before  the  passing  of  this  act  regard  shall  be  had  to  the  tenure  of  his 
office  and  to  his  rights  in  respect  thereof,  but  no  clerk  of  the  peace  or 
other  such  clerk  as  aforesaid  appointed  after  the  passing  of  this  act  shall 
be  entitled  to  any  compensation  on  account  of  any  reduction  of  his 
emolument  occasioned  by  any  order  made  under  this  enactment :  pro- 
vided also,  that  no  order  shall  be  made  in  pursuance  of  any  recommen- 
dation of  the  council  or  governing  body  of  any  borough  in  relation  to  the 
mode  of  payment  or  the  amount  of  salary  of  any  such  clerk  other  than 
the  clerk  of  the  peace  for  such  borough,  unless  the  justices  of  such 
borough  at  a  meeting  of  such  justices  approve  of  such  recommendation, 
and  such  approval  be  certified  to  such  Secretary  of  State,  under  the  hand 
of  the  chairman  of  such  meeting. 

X.  Provided  that  any  such  court  of  sessions,  or  council,  or  governing  Certain  bTuiness 
body  may,  where  they  see  fit,  recommend  that  any  description  (to  be  pay  be  excepted 
specified  in  the  recommendation)  of  the  business  of  any  clerk  whom  they  ^^^'"^  '*^* 
may  recommend  to  be  paid  by  salary  should  not  be  included  in  fixing 
the  amount  of  such  salary,  but  that  such  clerk  should  be  remunerated  for 
the  same  by  such  fees  or  other  payments  as  may  be  payable  to  him  in 
respect  thereof ;  and  where  any  order  is  made  by  the  Secretary  of  State 
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14  &  15  Vict,  in  pursuance  of  such  recommendation  as  last  aforesaid,  such  clerk  shall 
c.  55.        be  entitled  to  receive,  for  his  own  use,  the  like  fees  or  payments  in 
^    respect  of  the  business  in  such  recommendation  specified  in  this  behalf 
j3^^^^    as  he  would  be  so  entitled  to  receive  if  not  paid  by  salary  ;  and,  save  as 
Act,         aforesaid,  where  any  clerk  is  paid  by  salary  under  any  order  made  by 
virtue  of  this  act,  such  salary  shall  include  and  be  deemed  the  remunera- 
tion for  all  business  which  such  clerk  may,  by  reason  of  his  office,  be 
called  on  to  perform  ;  and  no  other  payment  shall  be  made  for  any  such 
business,  or  for  or  to  a  deputy  of  any  such  clerk. 
Clerks  paid  bjr        XI.  Save  as  hereinbefore  provided,  aU  the  fees  which  any  such  cleric 
Balaries  to         ^s  aforesaid  would  have  been  for  the  time  being  entitled  to  receive  to 
account  for  fees,  j^jg  ^^^^  ^^  j£  g^^j^  order  had  not  been  made  sha^  so  long  as  any  order 

for  payment  of  such  clerk  by  salary  in  lieu  of  fees  is  in  force,  be  by 
him  received  and  paid  in  any  county,  riding,  division,  or  liberty  to  the 
treasurer  in  aid  of  the  coun^  rate  or  rate  in  the  nature  of  a  county  rate 
of  such  county,  riding,  division,  or  liberty,  and  in  any  borough  to  the 
treasurer  in  aid  of  the  borough  fund,  and  such  fees  shall  be  accounted 
for  from  time  to  time  in  such  manner  and  under  such  regulations  as  the 
justices  at  quarter  sessions,  or  in  any  borough  the  council  or  other 
governing  body,  may  direct. 
^^  ^jy.  ^  Xn.  Where  any  clerk  is  paid  by  salary  by  virtue  of  any  order  made 

r^l^  ^  under  this  act,  any  justices  or  justice  before  whom  any  proceeding  is 
had,  whereon  a  fee  is  payable  which  should  be  accounted  for  by  such 
clerk  under  this  act,  or  before  whom  any  person  is  sunmioned  for  non- 
payment of  any  such  fee,  may  remit  'such  fee  in  whole  or  in  part  for 
poverty  or  other  reasonable  cause,  in  their  or  his  discretion,  and  in  every 
such  case  the  justices  or  justice  by  whom  any  fee  is  wholly  or  in  part 
remitted  shall  cause  an  entry  to  be  made,  in  a  book  or  books  to  be  kept 
for  that  purpose  by  such  clerk,  of  the  nature  and  amount  of  the  several 
fees  so  remitted,  and  of  the  reason  for  the  remission  in  such  case,  which 
entry  shall  be  signed  by  the  justice,  or  two  or  more  of  the  justices  autho- 
rizing such  remission,  and  shall  be  a  sufficient  voucher  to  discharge  the 
clerk  therefrom. 
So  mnch  of  XIII.  And  whereas  by  the  act  of  the  session  holden  in  the  fourth  and 

4  &  5  WUL  4,  fifth  years  of  Kiog  William  the  Fourth,  chapter  thirty-six,  it  vnis  enacted, 
restrains  *^**  ^^®  justices  of  the  peace  acting  in  and  for  the  cities  of  London  and 

justices  of         Westminster,  the  liberty  of  the  Tower  of  London,  the  borough  of  South- 
London,  &c.,      wark,  and  the  counties  of  Middlesex,  Essex,  Kent,  and  Surrey,  should 
from  trying       not,  at  their  respective  General  or  Quarter  Sessions  of  the  Peace,  or  any 
MTtwnoffences,  adjournment  thereof,  try  any  person  or  persons  charged  with  any  of  the 
.,  rejwB    .     offences  therein  mentioned  committed  or  alleged  to  be  committed  within 
to°rivrpower"to  *^^  limits  of  that  act:  be  it  enacted,  that  the  said  recited  enactment  shall 
try  offences        be  repe^ed:  provided  always,  that  such  repeal  shall  not  be  construed  to 
restrained  from  give  authority  to  the  said  justices  of  the  peace  to  try  any  person  or  per- 
^*d^  '"f*g       sons  for  any  offence  which  the  justices  of  the  peace  acting  in  and  for  any 
V^ctc 38.        county,  riding,  division,  or  liberty  are  restrained  from  trying  under  the 
act  of  the  session  holden  in  the  fifth  and  sixth  years  of  Her  Majesty, 
chapter  thirty-eight. 
Deputy  to  XIV.  So  much  of  the  act  of  the  session  holden  in  the  seventh  and 

ofih^M^dcS**^*  eighth  year  of  Her  Majesty  as  requires  that  any  person  to  be  appointed 
Session  need  ^  deputy  to  the  assistant  judge  of  the  Court  of  the  Sessions  of  the  Peace 
not  be  in  tlie  for  the  county  of  Middlesex  should  be  in  the  commission  of  the  peace  for 
commission  of  the  said  county,  and  qualified  by  law  to  act  as  a  justice  of  the  peace,  shall 
the  peace.         ^  repealed,  but  any  person,  being  a  seijeant  or  barrister-at-law  of  not 
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less  than  ten  years  standing,  may,  in  the  cases  and  with  the  allowance  14  &  15  Vict, 
and  in  the  manner  therein  mentioned,  he  appointed  such  deputy.  ^  S5. 

XV.  The  Court  of  Quarter  or  General  Sessions  or  Adjourned  Session  „  ^ 
of  the  Peace  for  the  county  of  Middlesex  shall  possess  the  same  powers  p^^^I^mb 
for  dividing  such  Court  of  Quarter  or  General  or  Ai^oumed  Sessions  as         Acl 

are  now  possessed  hy  the  Courts  of  Quarter  and  General  and  Adjourned        

Sessions  of  the  Peace  in  counties  in  which  there  is  an  order  in  force  for  ^  *^  ^^  ^^ 
the  appointment  of  a  permanent  chairman  and  deputy  chairman ;  and  (Vuirter  or 
whensoever  such  court  shall  exercise  such  power  the  assistant  judge  shall  General  SessioDs 
appoint  a  person  qualified  to  act  as  deputy  assistant  judge  to  preside  as  for  Middlesex 
chairman  with  the  justices  who  shall  he  appointed  to  sit  apart:  provided  ^^  dmdmg 
always,  that  the  name  of  the  person  who  shall  he  so  appointed  shall  at  *°    »«8«om. 
some  previous  time  have  heen  transmitted  to  and  approved  of  by  one  of    «^JS'^J? 
Her  Majesty's  principal  Secretaries  of  State  as  a  fit  and  proper  person  assiBtant  judge 
to  be  from  time  to  time  appointed  as  such  deputy  assistant  judge.  to  appoint  a 

XVI.  The  presence  of  one  of  the  justices  so  as  aforesaid  set  apart  deputy  to 
shall  not  be  essential  to  the  formation  of  the  court  in  which  such  deputy  PJ^^*^®  ■* 
assistant  judge  shall  preside,  but  the  jurisdiction  of  such  justices  shall  the  justices 
not  be  in  any  way  lessened  by  such  appointment.  appointed  to  dt 

XVIL  So  much  of  an  act  of  the  ninth  year  of  King  George  the  ^P&'t. 
Fourth,  chapter  forty -three,  and  of  an  act  of  the  session  holden  in  the  Presence  of  one 
sixth  and  seventh  years  of  King  William  the  Fourth,  chapter  twelve,  as  *^®  justices  so 
enacts  that  nothing  therein  contained  shall  extend  to  the  county  of  J^^^**' 
Middlesex,  shall  be  repealed,  and  the  said  acts  shall  be  construed  and  formation  of 
take  e£fect  as  if  the  county  of  Middlesex  had  not  been  excepted  from  the  court 
operation  thereof.  So  much  of 

XVni.  And  whereas  by  section  thirteen  of  the  act  of  the  session  9  Geo.  4,  c  43, 
holden  in  the  eleventh  and  twelfth  years  of  Her  Majesty,  chapter  forty-  ^v^f^  ^  ,0 
two,  provision  is  made  for  indorsing  such  warrants  as  therein  mentioned  as  »exn^    ' 
by  any  officer  within  any  of  the  isles  of  Guernsey,  Jersey,  Aldemey,  Middlesex 
and  Sark,  who  shall  have  jurisdiction  to  issue  any  warrant  or  process  in  repealed. 
the  nature  of  a  warrant  for  the  apprehension  of  offenders,  and  other  pro-  11  &  12  Vict, 
visions  are  made  in  the  same  act,  and  in  the  act  of  the  same  year  of  Her  ^  ^^  *nd  ^* 
Majesty,  chapter  forty-three,  by  reference  to  the  enactment  of  the  said 
section,  and  doubts  have  arisen  by  whom  warrants  should  be  indorsed  in 
the  said  isles  pursuant  to  the  said  provisions:  be  it  enacted,  that  the  By  whom 
bailiffs  of  Jersey  and  Guernsey  respectively,   or  in  their  respective  7*^*5^?  *^'** 
absence  the  lieutenant  bailiffs  of  such  islands  respectively,  within  their  channellslands. 
respective  bailiwicks  or  jurisdictions,  the  judge  of  Aldemey,  or  in  his 
absence  any  jurat  of  such  island  within  such  i^and,  and  the  seneschal  of 
Sark,  or  in  his  absence  his  deputy  within  such  island,  shall  have  all  such 
power  and  authority  to  indorse  warrants  as  by  the  said  acts  respectively 
is  given  or  expressed  or  intended  to  be  given  to  any  officer  within  any 
of  such  isles  having  jurisdiction  to  issue  any  warrant  or  process  in  the 
nature  of  a  warrant  for  the  apprehension  of  offenders,  and  for  such  pur- 
pose shall  have  authority  to  administer  an  oath,  and  all  the  provisions  of 
the  said  acts  shall  be  construed  as  if  the  officers  authorized  to  indorse 
warrants  by  this  enactment  had  been  so  authorized  by  the  said  section 
of  the  first-mentioned  act  of  the  eleventh  and  twelfth  years  of  Her 
Majesty. 

XIX.  Whenever  any  justice  or  justices  of  the  peace,  or  coroner,  acting  In  certain 
for  any  county  of  a  city  or  county  of  a  town  corporate  within  which  Her  csonnties  of 
Majesty  has  not  been  pleased  for  five  years  next  before  the  passing  of  ^*'^  *°^  '^'"^ 
this  act  to  direct  a  Commission  of  Oyer  and  Terminer  and  Graol  Delivery 
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14  &  15  Vict  to  be  executed,  and  until  Her  Majesty  shall  be  pleased  to  direct  a  Com- 
c.  55.        mission  of  Oyer  and  Terminer  and  Gaol  Delivery  to  be  executed  within 

the  same,  shall  commit  for  safe  custody  to  the  gaol  or  house  of  correction 

ProKwti^   of  such  county  of  a  city  or  town  any  person  charged  with  any  offence 

Act         committed  within  the  limits  of  such  county  of  a  city  or  town  not  triable 

at  the  Court  of  Quarter  Sessions  of  the  said  county  of  a  city  or  county 

pnsonere  may  q£  ^  town,  the  commitment  shall  specify  that  such  person  is  committed 
and^ri^^at  Pursuant  to  this  act,  and  the  recognizances  to  appear  to  prosecute  and 
assizes  ))eld  for  gi^^  evidence  taken  by  such  justice,  justices,  or  coroner  shall  in  all  such 
adjoiniog  cases  be  conditioned  for  appearance,  prosecution,  and  giving  evidence  at 

county.  tij3  Court  of  Oyer  and  Terminer  and  Gaol  Delivery  for  the  next  adjoin- 

ing county;  and  whenever  any  such  person  shall  be  so  committed,  the 
keeper  of  such  gaol  or  house  of  correction  shall  deliver  to  the  judges  of 
assize  for  such  next  adjoining  county  a  calendar  of  all  prisoners  in  his 
custody  so  committed,  in  the  same  way  that  the  sheriff  of  the  county 
would  be  by  law  required  to  do  if  such  prisoners  had  been  committed  to 
the  common  gaol  of  such  adjoining  county;  and  the  justice,  justices,  or 
coroner  by  whom  persons  charged  as  aforesaid  may  be  committed,  shall 
deliver  or  cause  to  be  delivered  to  the  proper  officer  of  the  court  the 
several  examinations,  informations,  evidence,  recognizances,  and  inquisi- 
tions relative  to  such  persons  at  the  time  and  in  the  manner  that  would 
be  required  in  case  such  persons  had  been  committed  to  the  gaol  of  such 
adjoining  county  by  a  justice  or  justices,  or  coroner,  having  authority 
so  to  commit,  and  the  same  proceedings  shall  and  may  be  had  there- 
upon at  the  Sessions  of  Oyer  and  Terminer  or  General  Gaol  Delivery 
for  such  adjoining  county  as  in  the  case  of  persons  charged  with  offftnces 
of  the  like  nature  committed  within  such  county. 

Justices  to  XX.  It  shall  be  lawful  for  the  justices  of  the  peace,  at  their  General 

declare  when  or  Quarter  Sessions  for  any  county,  riding,  or  division,  by  order  made 
gaols  or  houses  £     ^^^  purpose,  to  declare  that  any  gaol  or  house  of  correction  for  such 

of  correction  are  ^       K,.'^  ^     ,.    .  .         .        n^  "^  »  i?  '^^  j  i?      .._:  i 

fit  prisons  for  county,  ndmg,  or  division,  is  a  fit  prison  for  persons  committed  for  trial 
persons  com-  at  the  assizes  for  such  county,  or  for  the  county  of  such  riding  or  divi- 
mitted  for  trial  sion ;  and  every  such  order  shall  be  signed  by  the  chairman  of  such 
sessions,  and  transmitted  to  one  of  Her  Majesty's  principal  Secretaries 
of  State ;  and  in  case  such  Secretary  of  State  see  fit  to  approve  such 
order,  then,  after  the  approval  thereof  under  the  hand  of  such  Secretaiy 
of  State,  it  shall  be  lawful  for  any  justice  or  justices  of  the  peace,  or 
coroner,  acting  for  such  county,  riding,  or  division,  to  commit  for  safe 
custody  for  trial  at  the  next  assizes,  to  such  gaol  or  house  of  correction, 
any  person  chaiged  with  any  offence  triable  at  the  assizes  for  such 
county,  or  for  the  county  of  such  riding  or  division ;  and  the  commitment 
shall  specify  that  such  person  is  committed  under  the  authority  of  this 
act;  and  the  recognizances  to  appear  to  prosecute  and  give  evidence 
taken  by  such  justice,  justices,  or  coroner  shall  in  all  such  cases  be  con- 
ditioned for  appearance,  prosecution,  and  giving  evidence  at  the  Court 
of  Oyer  and  Terminer  and  Gaol  Delivery  for  the  county;  and  the 
keeper  of  such  gaol  or  house  of  correction  shall  deliver  to  the  judges  of 
assize  a  calendar  of  all  prisoners  in  custody  for  trial  at  such  assizes,  in 
the  same  way  that  the  sheriff  of  the  county  would  be  by  law  required  to 
do  if  such  prisoners  had  been  committed  to  the  common  gaol  of  such 
county;  and  the  justice,  justices,  or  coroner  by  whom  persons  chained 
as  aforesaid  may  be  committed  shall  deliver  or  cause  to  be  delivered  to 
the  proper  officer  of  the  Court  of  Assize  the  several  examinations,  infor- 
mations, evidence,  recognizances,  and  inquisitions  relative  to  such  per- 
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sons,  at  the  time  and  in  the  manner  that  would  be  required  in  case  such  14  &  15  Yict. 
persons  had  been  committed  for  trial  as  aforesaid  to  such  common  gaol,        o*  55. 
and  the  same  proceedings  shall  and  may  be  had  thereupon  at  the  Sessions     _  ."         ^ 
of  Ojer  and  Terminer  or  Greneral  Gaol  Delivery  for  such  county  as  in    i3^^J«w/i>n# 
the  case  of  persons  so  committed  to  such  common  gaol.  Act, 

XXI.  All  persons  who  may  under  the  authority  of  this  act  be  com-        

mitted  to  the  gaol  or  house  of  correction  of  any  county  of  a  city  or  county  Pn»«|e«  «<> 
of  a  town  corporate  for  trial  at  the  assizes  to  be  holden  for  the  next  j^  removed  to 
adjoining  county,  or  to  any  gaol  (other  than  the  common  gaol  of  the  county  gaol 
county)  or  house  of  correction  for  any  county,  riding,  or  division  for  trial  previona  to  trial. 
at  the  assizes  for  such  county,  or  for  the  county  of  such  riding  or  divi- 
sion, shall  in  due  time,  without  writ  of  habeas  corpus  or  other  writ  for 

that  purpose,  be  removed  by  the  gaoler  or  keeper  of  such  gaol  or  house 
of  correction,  with  their  commitments  and  detainers,  to  the  common  gaol 
of  such  county,  in  order  that  they  may  be  tried  at  the  assizes  to  be 
holden  for  such  county,  and  such  removal  shall  not  be  deemed  or  taken 
to  be  an  escape. 

XXII.  Every  prisoner  so  removed  shall,  for  and  during  the  time  of  Pnaonera  whiia 
such  removal,  and  for  and  during  the  time  of  his  being  removed  back  to  JL"^'/*"*^**- 
the  gaol  or  house  of  correction  from  which  he  may  have  been  brought,  proper  legal 
when  and  as  often  as  he  shall  for  any  reason  be  so  removed  back,  and  cuatody. 
also  for  and  during  such  time  as  he  may  be  detained  in  the  county  gaol, 

and  until  he  shall  be  delivered  by  due  course  of  law,  be  to  all  intents  and 
purposes  deemed  and  considered  to  be  in  the  proper  legal  custody,  not- 
withstanding he  may  in  effecting  such  removal  have  been  taken  or 
detained  out  of  the  jurisdiction  of  the  county  of  a  city  or  town,  or  out  of 
the  jurisdiction  of  the  county,  riding,  or  division,  to  the  gaol  or  house 
of  correction  of  which  he  may  have  been  originally  committed,  into  any 
other  jurisdiction,  or  out  of  the  county  to  the  common  gaol  of  which  he 
is  removed  into  or  through  any  other  county  or  division  of  a  county ;  and 
no  action  or  other  proceeding  shall  or  may  be  maintained  by  such  pri- 
soner, or  bv  any  other  person,  against  the  gaoler  or  keeper  of  the  gaol 
or  house  of  correction  from  which  such  prisoner  is  removed,  or  against 
the  gaoler  or  keeper  of  the  common  gaol  of  the  county,  by  reason  or  in 
consequence  of  such  prisoner  having  been  taken  out  of  the  jurisdiction 
of  such  county  of  a  city  or  town,  county,  riding,  or  division,  from  the 
gaol  or  house  of  correction  of  which  such  prisoner  is  removed,  into 
any  other  jurisdiction,  or  out  of  such  county  to  the  common  gaol  of 
which  he  is  removed  into  or  through  any  other  county  or  division  of 
a  county. 

XXIII.  All  the  provisions  of  the  act  of  the  fifty-first  year  of  Elng  The  proriaiona 
George  the  Third,  chapter  one  hundred,  applicable  to  convictions  in  ^  88  Geo.  3, 
pursuance  of  the  provisions  of  the  act  of  the  thirty-eighth  year  of  King  gj^Q^^s 
George  the  Third,  chapter  fifty -two,  and  to  the  execution  of  the  sen-  c.ioo,a8*to 
tences   passed  upon  any  convicts    on   such   convictions,   and   all  the  execntion  of 
provisions   of  the  said  acts  respectively  concerning  the  payment  of  8«n*«nc«^  ""^ 
expenses,  shall  be  applicable  in  all  cases  of  persons  who  may  be  tried  in  "J!!^^*t*  t^ia 
or  removed  for  trial  to  any  adjoining  county  in  pursuance  of  the  provi-  ^^ 

sions  of  this  act,  in  like  manner  as  in  cases  of  persons  tried  in  or 
removed  for  trial  to  any  adjoining  county  in  pursuance  of  the  provisions 
of  the  said  act  of  the  thirty-eighth  year  of  King  Greorge  the  Third. 

XXIV.  For  the  purposes  of  this  act  the  counties  named  in  the  second  y**' J**  ^ 
column  of  schedule  (C.)  to  the  act  of  the  session  holden  in  the  fifth  and  ^j^^ng 
sixth  years  of  King  William  the  Fourth,  chapter  seventy-six,  shall  be  coanty. 

VOL.  y.  e 
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14  &  15  Vict,  considered  next  adjoining  the  counties  of  cities  and  towns  corporate  in 
c  55.        the  first  ooiamn  of  the  same  schedule  in  coi^unction  with  which  they  are 

respectiyelj  nan^ed. 

P^^^Sww       XXV.  This  act  shaU  not  extend  to  Ireknd  or  to  Scotland. 

Act. 

Extent  of  act 


ECCLESIASTICAL  TITLES  ASSUMPTION  ACT. 

14  &  15  Vict.  Cap.  60. 

An  Act  to  prevent  the  Assttmptian  of  certain  Ecclesiastical   Titles  in  respect  of 
Places  in  the  United  Kingdom, —  [lat  Auf(uat,  1851.] 

WHEREAS  divers  of  Her  Majesty's  Roman  Catholic  subjects  have 
assumed  to  themselves  the  titles  of  archbishop  and  bishops  of  a 
pretended  province,  and  of  pretended  sees  or  dioceses,  within  the  United 
Kingdom,  under  colour  of  an  alleged  authority  given  to  them  for  that 
purpose  by  certain  briefs,  rescripts,  or  letters  apostolical  from  the  see  of 
Rome,  and  particularly  by  a  certain  brief,  rescript,  or  letters  apostolical 
purporting  to  have  been  given  at  Rome  on  the  twenty-ninth  of  Sep- 
tember one  thousand  eight  hundred  and  fifty :  and  whei*eas  by  the  act  of 
10  Geo.  4  0.  7  *^®  tenth  year  of  King  George  the  Fourth,  chapter  seven,  after  reciting 
B.  24       '       '  that  the  Protestant  Episcopal  Church  of  England  and  Ireland,  and  the 
doctrine,  discipline,  and  government  thereof,  and  likewise  the  Protestant 
Presbyterian    Church    of   Scotland,  and  the  doctrine,  discipline,  and 
government  thei'eof,  were  by  the  respective  acts  of  Union  of  England 
and  Scotland,  and  of  Great  Britain  and  Ireland,  established  permanently 
and   inviolably,  and  that  the  right  and  title  of  archbishops  to  their 
respective  provinces,  of  bishops  to  their  sees,  and  of  deans  to  their 
deaneries,  as  well  in  England  as    in   Ireland,  had  been   settled  and 
established  by  law,  it  was  enacted,  that  if  any  person  after  the  com* 
mencement  of  that  act  other  than  the  person  thereunto  authorized  by 
law,  should  assume  or  use  the  name,  style,  or  title  of  archbishop  of  any 
province,  bishop  of  any  bishopric,  or  dean  of  any  deanery,  in  England 
or  Ireland,  he  should  for  every  such  offence  forfeit  and  pay  the  sum  of 
one  hundred  pounds :  and  whereas  it  may  be   doubted  whether  the 
recited  enactment  extends  to  the  assumption  of  the  title  of  archbishop 
or  bishop  of  a  pretended  province  or  diocese,  or  archbishop  or  bishop  of 
a  city,  place,  or  territory,  or  dean  of  any  pretended  deanery  in  England 
or  Ireland,  not  being  the  see,  province,  or  diocese  of  any  archbbhop  or 
bishop  or  deanery  of  any  dean  recognised  by  law;  but  the  attempt  to 
establish,  under  colour  of  authority  from  the  See  of  Rome  or  otherwise, 
such  pretended  sees,  provinces,  dioceses,  or  deaneries,  is  illegal  and  void: 
and  whereas  it  is  expedient  to  prohibit  the  assumption  of  such  titles  in 
respect  of  any  places  within  the   United  Kingdom:    be  it  therefore 
declared  and  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
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with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  u  &  15  Vict. 
Commons,  in  this  present  Parliament  assembled,  and  bj  the  authority  of        ^  ^^• 
the  same,  that —  TT" . 

I.  All  such  briefs,  rescripts,  or  letters  apostolical,  and  all  and  every  ^t^*^ 
the  jurisdiction,  authority,  pre-eminence,  or  title  conferred  or  pretended  AstumpUon 
to  be  conferred  thereby,  are  and  shall  be  and  be  deemed  unlawful  and         '^c^ 

void.  Brief~^cri  ts 

II.  And  be  it  enacted,  that  if,  after  the  passing  of  this  act,  any  person  Jr^lettenap^'* 
shall  obtain  or  cause  to  be  procured  from  the  bishop  or  see  of  Itome,  or  tolical  declared 
shall  publish  or  put  in  use  within  any  part  of  the  United  Kingdom,  any  nnlawftd  and 
such  bull,  brief,  rescript,  or  letters  apostolical,  or  any  other  instrument  ^®^^ 

or  writing,  for  the  purpose  of  constituting  such  archbishops  or  bishops  Persons  pro- 
of such  pretended  provinces,  sees,  or  dioceses  within  the  United  Kingdom,  ?*"°^»  pubhah- 
or  if  any  person,  other  than  a  person  thereunto  authorized  by  law  in  in^^^*^  any  such 
respect  of  an  archbishopric,  bishopric,  or  deanery  of  the  United  Church  brief,  &c,  for 
of  England  and  Ireland,  assume  or  use  the  name,  style,  or  title  of  arch-  constituting 
bishop,  bishop,  or  dean  of  any  city,  town,  or  place,  or  of  any  territory  »|^^»^»*^^^ 
or  district,  (under  any  designation  or  description  whatsoever),  in  the  ^f  pretended* 
United  Kingdom,  whether  such  city,  town,  or  place,  or  such  territory  or  provinces,  sees, 
district  be  or  be  not  the  see  or  the  province,  or  co-extensive  with  the  or  dioceses, 
province,  of  any  archbishop,  or  the  see  or  the  diocese,  or  co-extensive  '**^^®  *®  * 
with  the  diocese,  of  any  bishop,  or  the  seat  or  place  of  the  church  of  fop^y^y  offence' 
any  dean,  or  co-extensive  with  any  deanery,  of  the  said  United  Church,  jj^^j^yg^  ^f 
the  person  so  offending  shall  for  every  such  offence  forfeit  and  pay  the  penalties, 
sum  of  one  hundred  pounds,  to  be  recovered  as  penalties  imposed  by  the 
recited  act  may  be  recovered  under  the  provisions  thereof,  or  by  action 
of  debt  at  the  suit  of  any  person  in  one  of  Her  Majesty's  Superior 
Courts  of  Law,  with  the  consent  of  Her  Majesty's  Attorney-General  in 
England  and  Ireland,  or  Her  Majesty's  Advocate  in  Scotland,  as  the 
case  may  be. 

in.  This  act  shall  not  extend  or  apply  to  the  assumption  or  use  by  Act  not  to 
any  bishop  of  the  Protestant  Episcopal  Church  in  Scotland  exercising  extend  to 
episcopal  functions  within  some  district  or  place  in  Scotland  of  any  bishops  of  the 
name,  style,  or  title  in  respect  of  such  district  or  place;  but  nothing  g^^^^' 
herein  contained  shall  be  taken  to  give  any  right  to  any  such  bishop  to  chnrch  in 
assume  or  use  any  name,  style,  or  title  which  he  is  not  now  by  law  Scotland. 
entitled  to  assume  or  use. 

lY.  Be  it  enacted,  that  nothing  herein  contained  shall  be  construed  to  Nothing  to 
annul,  repeal,  or  in  any  manner  affect  any  provision  contained  in  an  act  «ffe«t  provisions 
passed  in  the  eighth  year  of  the  reign  of  Her  present  Majesty,  intituled  ^^  J^*  ®  ^*^*' 
An  Act  for  the  more  effectual  Application  of  Charitable  Donations  and 
Beqttests  in  Ireland, 
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LAW  OF  EVIDENCE  AMENDMENT  ACT. 


14  &  15  Vict.  Cap.  99. 


Recited  proviflo 
in  8.  1  of  6  &  7 
Vict  c.  85, 
repealed. 


Parties  to  be 

admissible 

witnesses. 


Notbing  berein 
to  compel  person 
cbargea  witb 
criminal  o£fence 
to  fdve  evidence 
tending  to 
criminate 
bimself,  &c 


Not  to  apply  to 
proceedings  in 
consequence  of 
adnlteiy,  &c. 

Notbing  to 
repeal  any 
provisions  of 
7  Will.  4  & 
1  Vict,  c  26. 

Common  law 
courts  autbo- 


An  Act  to  Amend  the  Law  of  Evidence, — [7th  August,  1851.] 

WHEREAS  it  is  expedient  to  amend  the  Law  of  Evidence  in 
divers  particulars  :  be  it  therefore  enacted  hj  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

I.  So  much  of  section  one  of  the  act  of  the  sixth  and  seventh  years  of 
Her  present  Majesty,  chapter  eighty-five,  as  provides  that  the  said  act 
shall  "  not  render  competent  any  party  to  any  suit,  action,  or  proceeding 
individually  named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant 
of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other 
person  in  whose  right  any  defendant  in  replevin  may  make  cognizance, 
or  any  person  in  whose  immediate  and  individual  behalf  any  action  may 
be  brought  or  defended,  either  wholly  or  in  part,"  is  hereby  repealed. 

II.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or 
on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in  any 
court  of  justice,  or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties 
thereto,  and  the  persons  in  whose  behalf  any  such  suit,  action,  or  other 
proceeding  may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  either  viva 
voce  or  by  deposition,  according  to  the  practice  of  the  court,  on  behalf 
of  either  or  any  of  the  parties  to  the  said  suit,  action,  or  other  proceeding. 

in.  But  nothing  herein  contained  shall  render  any  person  who  in  any 
criminal  proceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction,  competent  or 
compellable  to  give  evidence  for  or  against  himself  or  herself,  or  shall 
render  any  person  compellable  to  answer  any  question  tending  to 
criminate  himself  or  herself,  or  shall  in  any  criminaJ  proceeding  render 
any  husband  competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence  for  or 
against  her  husband. 

lY.  Nothing  herein  contained  shall  apply  to  any  action,  suit,  pro- 
ceeding, or  bill  in  any  court  of  common  law,  or  in  any  ecclesiastical 
court,  or  in  either  House  of  Parliament,  instituted  in  consequence  of 
adultery,  or  to  any  action  for  breach  of  promise  of  marriage. 

V.  Nothing  herein  contained  shall  repeal  any  provision  contained  in 
chapter  twenty-six  of  the  statute  passed  in  the  session  of  Parliament 
holden  in  the  seventh  year  of  the  reign  of  King  William  the  Fourth  and 
the  first  year  of  the  reign  of  Her  present  Majesty. 

VI.  Whenever  any  action  or  other  legal  proceeding  shall  henceforth 
be  pending  in  any  of  the  Superior  Courts  of  Common  Law  at  West- 
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minster  or  Dublin,  or  the  Court  of  Common  Pleas  for  the  county  palatine  14  &  15  Vict. 
of  Lancaster,  or  the  Court  of  Pleas  for  the  county  of  Durham,  such        <^*  99. 
court  and  each  of  the  judges  thereof  may  respectively,  on  application       jT^  r 
made  for  such  purpose  by  either  of  the  litigants,  compel  the  opposite      Evidwce 
party  to  allow  the  party  making  the  application  to  inspect  all  documents    Amendmeiu 
in  the  custody  or  under  the  control  of  such  opposite  party  relating  to         ^^t. 
such  action  or  other  legal  proceeding,  and,  if  necessary,  to  taJce  examined  .^' 
copies  of  the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  [i8pection^o*f^ 
cases  in  which  previous  to  the  passing  of  this  act  a  discovery  might  documents 
have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a  Court  whenever 
of  Equity  at  the  instance  of  the  party  so  making  application  as  aforesaid  Equity  would 
to  the  si^d  court  or  judge.  g«nt  d^covery. 

YIL  All  proclamations,  treaties,  and  other  acts  of  state  of  any  foreign  Foreign  and 
state  or  of  any  British  colony,  and  all  judgments,  decrees,  orders,  and  colonial  acta  of 
other  judicial  proceedings  of  any  court  of  justice  in  any  foreign  state  or  s^a'^i  j^g- 
in  any  British   colony,  and  all  affidavits,  pleadings,  and  other  legal  p,^^]^  ^y 
documents  filed  or  deposited  in  any  such  court,  may  be  proved  in  any  certified  copies, 
court  of  justice,  or  before  any  person  having  by  law  or  by  consent  of  without  proof  of 
parties  authori^  to  hear,   receive,   and  examine  evidence,  either  by  "®^®5'.*?^°*^'^® 
examined  copies  or  by  copies  authenticated  as  hereinafter  mentioned  ;  cJanicTer  of 
that  is  to  say,  if  the  document  sought  to  be  proved  be  a  proclamation,  person  signing 
treaty,  or  other  act  of  state,  the  authenticated  copy  to  be  admissible  in  the  same. 
evidence  must  purport  to  be  sealed  with  the  seal  of  the  foreign  state  or 
British  colony  to  which  the  original  document  belongs  ;   and  if  the 
document  sought  to  be  proved  be  a  judgment,  decree,  order,  or  other 
judicial  proceeding  of  any  foreign  or  colonial  court,  or  an  aflidavit, 
pleading,  or   other   legal    document   filed    or   deposited   in   any  such 
court,  the  authenticated  copy  to  be  admissible  in  evidence  must  purport 
either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial  court  to 
which  the  original  document  belongs,  or,  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than  one 
judge,  by  any  one  of  the  judges  of  the  said  court,  and  such  judge  shall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy  that  the 
court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the  aforesaid 
authenticated  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
respectively  directed,  the  same  shall  respectively  be  admitted  in  evidence 
in  every  case  in  which  the  original  document  could  have  been  received 
in  evidence,  without  any  proof  of  the  seal  where  a  seal  is  necessary, 
or  of  the  signature,  or  of  the  truth  of  the  statement  attached  thereto, 
where  such  signature  and  statement  are  necessary,  or  of  the  judicial 
character  of  the  person  appearing  to  have  made  such  signature  and 
statement. 

YIU.  Every  certificate  of  the  qualification  of  an  apothecary  which  Apothecariea' 
shall  purport  to  be  under  the  common  seal  of  the  Society  of  the  Art  and  ^^':^*^!ij[* 
Mystery  of  Apothecaries  of  the  City  of  London  shall  be  received  in  y,^^^  ™f  ^f 
evidence  in  any  court  of  justice,  and  before  any  person  having  by  law  or  seal. 
by  consent  of  parties  authority  to  hear,  receive,  and  .examine  evidence, 
without  any  proof  of  the  said  seal  or  of  the  authenticity  of  the  said 
certificate,  and  shall  be  deemed  sufficient  proof  that  the  person  named 
therein  has  been  from  the  date  of  the  said  certificate  duly  qualified  to 
practise  as  an  apothecary  in  any  part  of  England  or  Wales. 

IX.  Every  document  which  by  any  law  now  in  force  or  hereafter  to  Documents 
be  in  force  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any  a<iini(»ible 
court  of  justice  in  England  or  Wales  without  proof  of  the  seal  or  stamp  ^**^^i^^^^ 
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14  &  15  Vict,  or  signature  authenticating  the  same,  or  of  the   judicial   or   official 

c.  99.        character  of  the  person  appearing  to  have  signed  the  same,  shall  be 

2~^^       admitted  in  evidence  to  the  same  extent  and  for  the  same  purposes  in 

Evidence      ^^7  court  of  justice  in  Ireland,  or  before  any  person  having  in  Ireland 

AmendTneRt    bj  law  or  bj  consent  of  parties  authority  to  hear,  receive,  and  examine 

^<^         evidence,  without  proof  of  the  seal  or  stamp  or  signature  authenticating 

England  or        *^®  same,  or  of  the  judicial  or  official  character  of  the  person  appearing 

\yiUe8  ^  have  signed  the  same. 

eqoally  ad-  X.  Everj  document  which  by  any  law  now  in  force  or  hereafter  to 

missible  in        be  in  force  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any 

Ireland.  court  of  justice   in   Ireland  without  proof  of   the    seal  or  stamp  or 

^uments        signature  authenticating  the  same,  or  of  the  judicial  or  official  character 

withrat  proof     ^^  ^^^  person  appearing  to  have  signed  the  same,  shall  be  admitted  in 

of  seal,  &c.,  in   evidence  to  the  same  extent  and  for  the  same  purposes  in  any  court  of 

Ireland  eqnalljr  justice  in  England  or  Wales,  or  before  any  person  having  in  England  or 

admisaible  in      Wales  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 

W^es     *°        examine  evidence,  without  proof  of    the  seal  or    stamp  or    signature 

authenticating  the  same,  or  of  the  judicial  or  official  character  of  the 

person  appearing  to  have  signed  the  same. 

Docnmente  XI.  Every  document  which  by  any  law  now  in  force  or  hereafter  to 

admissible         be  in  force  is  or  shall  be  admissible  in  evidence  of  any  particular  in 

Tf  l^*&r*L   ^y  ^^^^  of  justice  in  England  or  Wales  or  Ireland  without  proof  of  the 

England  Wales  ^^  ^^  Stamp  or  signature  authenticating  the  same,  or  of  the  judicial  or 

or  Ireland         official  character  of  the  person  appearing  to  have  signed  the  same,  shall 

equally  ad-        be  admitted  in  evidence  to  the  same  extent  and  for  the  same  purposes  in 

misfiipie  m  ine    ^j^y  ^Qyj^^t  of  justice  of  any  of  the  British  colonies,  or  before  any  person 

having  in  any  of  such  colonies  by  law  or  by  consent  of  parties  authority 

to  hear,  receive,  and  examine  evidence,  without  proof  of  the  seal  or 

stamp  or  signature  authenticating  the  same,  or  of  the  judicial  or  official 

character  of  the  person  appearing  to  have  signed  the  same. 

Registers  of  XII.  Every  register  of  a  vessel  kept  under  any  of  the  acts  relating 

British  vessels    ^q  the  registry  of  British  vessels  may  be  proved  in  any  court  of  justice, 

of  ^guJjJ"'^''  or  before  any  person  having  by  law  or  by  consent  of  parties  authority  to 

admissible  as     hear,  receive,  and  examine  evidence,  either  by  the  production  of  the 

prima  facie       original  or  by  an  examined  copy  thereof,  or  by  a  copy  thereof  purporting 

evidence  of  their  to  be  certified  under  the  hand  of  the  person  having  the  charge  of  the 

vrtthont  proof  of  ^'^S^"^*  ^^^  which  person  is  hereby  required  to  furnish  such  certified 

signature,  &c     ^^V7  ^  ^°7  person  appljring  at  a  reasonable  time  for  the  same,  upon 

payment  of  the  sum  of  one  shilling  ;  and  every  such  register  or  such 

copy  of  a  register,  and  also  every  certificate  of  registry,  granted  under 

any  of  the  acts  relating  to  the  registry  of  British  vessel^  and  purporting 

to  be  signed  as  required  by  law,  shall  be  received  in  evidence  in  any 

court  of  justice,  or  before  any  person  having  by  law  or  by  consent  of 

parties  authority  to  hear,  receive,  and  examine  evidence,  as  primd  facie 

proof  of  all  the  matters  contained  or  recited  in  such  register  when  the 

register  or  such  copy  thereof  as  aforesaid  is  produced,  and  of  all  the 

matters  contained  or  recited  in  or  endorsed  on  such  certificate  of  registry 

when  the  said  certificate  is  produced. 

Where  necesaaiy      XHI.  And  whereas  it  is  expedient,  as  far  as  possible,  to  redace  the 

^  ^^tiLi         expense  attendant  upon  the   proof   of   criminal   proceedings  :    be  it 

awSttal  or      enacted,  that  whenever  in  any  proceeding  whatever  it  may  be  neceasaxy 

peraon  charged,  to  prove  the  trial  and  conviction  or  acquittal  of  any  person  charged  with 

not  necessary  to  any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  record  of 

produce  record,  the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall 
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be  saffident  that  it  be  certified  or  purport  to  be  certified  ander  the  hand  14  &  15  vict. 
of  the  clerk  of  the  court  or  other  officer  having  the  custody  of  the        c  99. 

records  of  the  court  where  such  conviction  or  acquittal  took  place,  or  by         ^ 

the  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced  is  a      Emd^ 
copy  of  the  record  of  the  indictment,  trial,  conviction,  and  judgment    AmendmtfU 
or  acquittal,  as  the  case  may  be,  omitting  the  formal  parts  thereof.  AcL 

XIV.  Whenever  any  book  or  other  document  is  of  such  a  public        — T 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the  c^filSd  under 
proper  custody,  and  no  statute  exists  which  renders  its  contents  provable  hand  of  clerk  of 
by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be  court 
admissible  in  evidence  in  any  court  of  justice,  or  before  any  person  now  Examined  or 
or  hereafter  having  by  law  or  by  consent  of  parties  authority  to  hear,  certified  copies 
receive,  and  examine  evidence,  provided  it  be  proved  to  be  an  examined  ^^nj^iS^^ 
copy  or  extract,  or  provided  it  purport  to  be  signed  and  certified  as  a  evidence. 
true  copy  or  extract  by  the  officer  to  whose  custody  the  original  is 
intrusted,  and  which  officer  is  hereby  required  to  furnish  such  certified 

copy  or  extract  to  any  person  applying  at  a  reasonable  time  for  the  same, 
upon  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  fourpence 
for  every  foHo  of  ninety  words. 

XV.  If  any  officer  authorized  or  required  by  this  act  to  furnish  any  Certifying  a 
certified  copies  or  extracts  shall  wilfully  certify  any  document  as  being  false  document 
a  true  copy  or  extract,  knowing  that  the  same  is  not  a  true  copy  or  *  misdemeanor, 
extract,  as  the  case  may  be,  he  shall  be  guilty  of  a  misdemeanor,  and  be 

liable,  upon  conviction,  to  imprisonment  for  any  term  not  exceeding 
eighteen  months. 

XVI.  Every  court,  judge,  justice,  officer,  commissioner,  arbitrator,  or  Court,  &c.,may 
other  person,  now  or  hereafter  having  by  law  or  by  consent  of  parties  adminiatejr 
authority  to  hear,  receive,  and  examine  evidence,  is  hereby  empowered  ^^' 

to  administer  an  oath  to  all  such  witnesses  as  are  legally  called  before 
them  respectively. 

XVn.  If  any  person  shall  forge  the  seal,  stamp,  or  signature  of  any  Persons  forging 
document  in  this  act  mentioned  or  referred  to,  or  shall  tender  in  evidence  »fali  stamp,  or 
any  such  document  with  a  false  or  counterfeit  seal,  stamp,  or  signature  signature  of 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  he  shall  be  guilty  of  0,^^^^  ^ 
felony,  and  shall,  upon  conviction,  be  liable  to  transportation  for  seven  wilfully  uttering 
years,  or  to  imprisonment  for  any  term  not  exceeding  three  years  nor  same,  guilty  of 
less  than  one  year,  with  hard  labour  :   and  whenever  any  such  document  ^^^^^7' 
shall  have  been  admitted  in  evidence  by  virtue  of  this  act,  the  court  or 
the  person  who  shall  have  admitted  the  same  may,  at  the  request  of  any 
party  against  whom  the  same  is  so  admitted  in  evidence,  direct  that  the 
same  shall  be  impounded  and  be  kept  in  the  custody  of  some  officer  of  the 
court  or  other  proper  person  for  such  period  and  subject  to  such  condi- 
tions as  to  the  said  court  or  person  shall  seem  meet :  and  every  person 
who  shall  be  charged  with  committing  any  felony  under  this  act,  or 
under  the  act  of  the  eighth  and  ninth  years  of  Her  present  Majesty, 
chapter  one  hundred  and  thirteen,  may  be  dealt  with,  indicted,  tried, 
and,  if  convicted,  sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed,  in  the  county,  district,  or  place  in  which  he  shall 
be  apprehended  or  be  in  custody  ;  and  every  accessory  before  or  after  the 
fact  to  any  such  offence  may  be  dealt  with,  indicted,  tried,  and,  if  convicted,* 
sentenced,  and  his  offence  laid  and  charged  to  have  been  committed, 
in  any  county,  district,  or  place  in  which  the  principal  offender  may  be  j^^^  ^ot  to 
tried.  extend  to 

XVIII.  This  act  shall  not  extend  to  Scotland.  Scotland. 
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14  &  15  Vict 
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XIX.  The  words  <'  British  colony "  as  ased  in  this  act  shall  apply 
to  ail  the  British  territories  nnder  the  government  of  the  E^ist  India 
Company,  and  to  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  and 
Man,  and  to  all  other  possessions  of  the  British  Crown,  wheresoever  and 
whatsoever. 

XX.  This  act  shall  come  into  operation  on  the  first  day  of  November 
in  the  present  year. 


ADMINISTRATION  OF  CRIMINAL  JUSTICE 

IMPROVEMENT  ACT. 

14  &  15  Vict.  Cap.  100. 


The  court  may 
amend  certain 
▼ariancea  not 
material  to  the 
merits  of  the 
case,  and  by 
which  the 
defendant 
cannot  be 
prejadiced  in 
his  defence,  and 
may  either 
proceed  with  or 
postpone  the 
trial  to  be  had 
before  the  same 
or  another  jury. 


An  Act  for  further  improving  the  Administration  of  Criminal  Juttice, — [7t]i 
August,  1851.] 

WHEREAS  offenders  frequently  escape  conviction  on  their  trials 
by  reason  of  the  technical  strictness  of  criminal  proceedings  in 
matters  not  material  to  the  merits  of  the  case:  and  whereas  such  tech- 
nical strictness  may  safely  be  relaxed  in  many  instances,  so  as  to  ensure 
the  punishment  of  the  guilty,  without  depriving  the  accused  of  any  just 
means  of  defence:  and  whereas  a  failure  of  justice  often  takes  plaice  on 
the  trial  of  persons  charged  with  felony  and  misdemeanor  by  reason  of 
variances  between  the  statement  in  the  indictment  on  which  the  trial  is 
had  and  the  proof  of  names,  dates,  matters,  and  circumstances  therein 
mentioned,  not  material  to  the  merits  of  the  case,  and  by  the  misstate- 
ment whereof  the  person  on  trial  cannot  have  been  prejudiced  in  his 
defence:  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho* 
rity  of  the  same,  as  follows: 

I.  From  and  after  the  coming  of  this  act  into  operation,  whenever  on 
the  trial  of  any  indictment  for  any  felony  or  misdemeanor  there  shall 
appear  to  be  any  variance  between  the  statement  in  such  indictment  and 
the  evidence  offered  in  proof  thereof,  in  the  name  of  any  county,  riding, 
division,  city,  borough,  town  corporate,  parish,  township,  or  place  men- 
tioned or  described  in  any  such  indictment,  or  in  the  name  or  description 
of  any  person  or  persons,  or  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  the  owner  or  owners  of  any  property,  real  or  personal, 
which  shall  form  the  subject  of  any  offence  charged  therein,  or  in  the 
name  or  description  of  any  person  or  persons,  body  politic  or  corporate, 
therein  stated  or  alleged  to  be  injured  or  damaged  or  intended  to  be 
injured  or  damaged  by  the  commission  of  such  offence,  or  in  the  Christian 
name  or  surname,  or  both  Christian  name  and  surname,  or  other  descrip- 
tion whatsoever,  of  any  person  or  persons  whomsoever  therein  named  or 
described,  or  in  the  name  or  description  of  any  matter  or  thing  what- 
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soever  therein  named  or  described,  or  in  the  ownership  of  any  property  14  &  is  Vict. 
named  or  described  therein,  it  shall  and  may  be  lawful  for  the  court       c-  lo^- 
before  which  the  trial  shall  be  had,  if  it  shall  consider  such  variance  not    . ,  •~^/" 
material  to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  pre-    ^f  Criminal 
judiced  thereby  in  his  defence  on  such  merits,  to  order  such  indictment       Justice 
to  be  amended,  according  to  the  proof,  by  some  officer  of  the  court  or    Improvement 
other  person,  both  in  that  part  of  the  indictment  where  such  variance         "^^ 
occurs  and  in  every  other  part  of  the  indictment  which  it  may  become 
necessary  to  amend,  on  such  terms  as  to  postponing  the  trial  to  be  had 
before  the  same  or  another  jury,  as  such  court  shall  think  reasonable; 
and  after  any  such  amendment  the  trial  shall  proceed,  whenever  the 
same  shall  be  proceeded  with,  in  the  same  manner  in  all  respects,  and 
with  the  same  consequences,  both  with  respect  to  the  liability  of  witnes- 
ses to  be  indicted  for  perjury  and  otherwise,  as  if  no  such  variance  had 
occurred;  and  in  case  such  trial  shall  be  had  at  Nisi  Prius  the  order  for 
the  amendment  shall  be  endorsed  on  the  postea,  and  returned  together 
with  the  record,  and  thereupon  such  papers,  rolls,  or  other  records  of  the 
court  from  which  such  record  issued  as  it  may  be  necessary  to  amend 
shall  be  amended  accordingly  by  the  proper  officer,  and  in  all  other  cases 
the  order  for  the  amendment  shall  either  be  endorsed  on  the  indictment 
or  shall  be  engrossed  on  parchment,  and  filed,  together  with  the  indict- 
ment, among  the  records  of  the  court :  provided  that  in  all  such  cases 
where  the  trial  shall  be  so  postponed  as  aforesaid  it  shall  be  lawful  for 
such  court  to  respite  the  recognizances  of  the  prosecutor  and  witnesses, 
and  of  the  defendant,  and  his  surety  or  sureties,  if  any,  accordingly,  in 
which  case  the  prosecutor  and  witnesses  shall  be  bound  to  attend  to  pro- 
secute and  give  evidence  respectively,  and  the  defendant  shall  be  bound 
to  attend  to  be  tried,  at  the  time  and  place  to  which  such  trial  shall  be 
postponed,  without  entering  into  any  fresh  recognizances  for  that  purpose, 
in  such  and  the  same  manner  as  if  they  were  originally  bound  by  their 
recognizances  to  appear  and  prosecute  or  give  evidence  at  the  time  and 
place  to  which  such  trial  shall  have  been  so  postponed  :  provided  also, 
that  where  any  such  trial  shall  be  to  be  had  before  another  jury  the 
Crown  and  the  defendant  shall  respectively  be  entitled  to  the  same  chal- 
lenges as  they  were  respectively  entitled  to  before  the  first  jury  was  sworn. 

IL  Every  verdict  and  judgment  which  shall  be  given  aftier  the  making  Verdicts  and 
of  any  amendment  under  the  provisions  of  this  act  shall  be  of  the  same  jad|^«nt8 
force  and  efiect  in  all  respects  as  if  the  indictment  had  originally  been  in  ]^*en^^ti. 
the  same  form  in  which  it  was  after  such  amendment  was  made. 

m.  If  it  shall  become  necessary  at  any  time  for  any  purpose  whatso-  Becords  to  be 
ever  to  draw  up  a  formal  record  in  any  case  where  any  amendment  shall  ^^^^a2F }^jjg^ 
have  been  made  under  the  provisions  of  this  act,  such  record  shall  be  v^jthout         * 
drawn  up  in  the  form  in  which  the  indictment  was  after  such  amendment  noticing  the 
was  made,  without  taking  any  notice  of  the  fact  of  such  amendment  amendments. 
having  been  made. 

IV.  In  any  indictment  for  murder  or  manslaughter  preferred  after  the  The  means  by 
coming  of  this  act  into  operation  it  shall  not  be  necessary  to  set  forth  the  ^wcji  uienyury 
manner  in  which  or  the  means  by  which  the  death  of  the  deceased  was  ^^  ^^^  ^^ 
caused,  but  it  shaU  be  sufficient  in  every  indictment  for  murder  to  charge  specified  in 
that  the  defendant  did  feloniously,  wilfully,  and  of  his  malice  aforethought  indictmenu  for 
kill  and  murder  the  deceased,  and  it  shall  be  sufficient  in  every  indict-  "'^^  "Jl 
ment  for  manslaughter  to  charge  that  the  defendant  did  feloniously  kill  °^    ^^^ 
and  slay  the  deceased.  Forms  of 

y.   In  any  indictment  for  forging,  uttering,  stealing,  embezzling,  indictment  in 
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destroying,  or  concealing,  or  for  obtaining  by  false  pretences^  any  instrB- 
ment,  it  shall  be  sufficient  to  describe  such  instrument  by  anj  name  or 
designation  by  which  the  same  may  be  usually  known,  or  by  the  purpcst 
thereof,  without  setting  out  any  copy  or  facsimile  thereof^  or  otherwise 
describing  the  same  or  the  value  thereof. 

YI.  In  any  indictment  for  engraving  or  making  the  whole  or  any  part 
of  any  instrument,  matter,  or  thing  whatsoever,  or  for  using  or  having 
the  unlawful  possession  of  any  plate  or  other  material  upon  vrhich  the 
whole  or  any  part  of  any  instrument,  matter,  or  thing  whatsoever  shall 
have  been  engraved  or  made,  or  for  having  the  unlawful  possession  of 
any  paper  upon  which  the  whole  or  any  part  of  any  instrument^  matter, 
or  thing  whatsoever  shall  have  been  made  or  printed,  it  shall  be  safficieBl 
to  describe  such  instrument,  matter  or  thing  by  any  name  or  designatioa 
by  which  the  same  may  be  usually  known,  without  setting  out  any  copy 
ovfac  simile  of  the  whole  or  any  part  of  such  instrument,  matter,  or  thii^. 

VIL  In  all  other  cases  wherever  it  shall  be  necessary  to  make  any 
averment  in  any  indictment  as  to  any  instrument,  whether  the  same 
consists  wholly  or  in  part  of  writing,  print,  or  figures,  it  shall  be  suffident 
to  describe  such  instrument  by  any  name  or  designatioQ  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof,  without  setting 
out  any  copy  or  fac  simile  of  the  whole  or  any  part  thereof. 

YUI.  From  and  after  the  coming  of  this  act  into  operation  it  shall  be 
sufficient  in  any  indictment  for  forging,  uttering,  offisring,  disposing  cS, 
or  putting  off  any  instrument  whatsoever,  or  for  obtaining  or  attempdng 
to  obtain  any  property  by  false  pretences,  to  allege  that  the  defendant  did 
the  act  with  intent  to  defraud,  without  alleging  the  intent  of  the  defen- 
dant to  be  to  defraud  any  particular  person  ;  and  on  the  trial  of  any  of 
the  offences  in  this  section  mentioned  it  shall  not  be  necessary  to  profre 
an  intent  on  the  part  of  the  defendant  to  defraud  any  particular  persoo, 
but  it  shall  be  sufficient  to  prove  that  the  defendant  did  the  act  charged 
with  an  intent  to  defraud. 

IX.  And  whereas  offenders  often  escape  conviction  by  reason  that 
such  persons  ought  to  have  been  charged  with  attempting  to  commit 
offences,  and  not  with  the  actual  commission  thereof :  for  remedy  thereof 
be  it  enacted,  that  if  on  the  trial  of  any  person  charged  with  any  feknj 
or  misdemeanor  it  shall  appear  to  the  jury  upon  the  evidence  tiiat  the 
defendant  did  not  complete  the  offence  charged,  but  that  he  was  gmltj 
only  of  an  attempt  to  commit  the  same,  such  person  shall  not  by  reasoB 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to 
return  as  their  verdict  that  the  defendant  is  not  guilty  of  the  felony  or 
misdemeanor  charged,  but  is  guilty  of  an  attempt  to  commit  the  same^ 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  attemptiog 
to  commit  the  particular  felony  or  misdemeanor  charged  in  the  said 
indictment ;  and  no  person  so  tried  as  herein  lastly  mentioned  shall  be 
liable  to  be  afterwards  prosecuted  for  an  attempt  to  commit  the  felony  or 
misdemeanor  for  which  he  was  so  tried. 

X.  And  whereas  it  is  enacted  by  a  certain  act  of  Parliament  passed  in 
the  first  year  of  the  reign  of  Her  present  M^esty  Queen  Yictoria^ 
intituled  An  Act  to  amend  the  Laws  relating  to  Offences  agamsi  tk« 
Person^  that  "  on  the  trial  of  any  person  for  any  of  the  ofiencea  therein- 
before mentioned,  or  for  any  felony  whatever  where  the  crime  chaiged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the  jioy 
to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault  against 
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the  person  indicted,  if  the  evidence  shall  warrant  such  finding:"  and  i4&l5Vict. 
whereas  great  difficulties  have  arisen  in  the  construction  of  such  enact-       o.  lOO. 
ment :  for  remedy  thereof  be  it  enacted,  that  the  said  enactment  shall  be  . ,  .TT"  . 
and  the  same  is  hereby  repealed.  o/Sna" 

XI.  If  upon  the  trial  of  any  person  upon  any  indictment  for  robbery       Jwtice 
it  shall  appear  to  the  jury  upon  the  evidence  that  the  defendant  did  not   Improvement 
commit  the  crime  of  robbery,  but  that  he  did  commit  an  assault  with         ^^^' 
intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be  q^  the^l  of 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  an  indictment 
the  defendant  is  guilty  of  an  assault  with  intent  to  rob,  and  thereupon  f"  robbery  the 
such  defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if  J^T  ™*y 
he  had  been  convicted  upon  an  indictment  for  feloniously  assaulting  with  ^^^jt  ^{^^ 
intent  to  rob ;  and  no  person  so  tried  as  is  herein  lastly  mentioned  shall  intent  to  rob. 
be  liable  to  be  afterwards  prosecuted  for  an  assault  with  intent  to  commit  ^o  person  so 
the  robbery  for  which  he  was  so  tried.  tried  to  be 

XIL  K  upon  the  trial  of  any  person  for  any  misdemeanor  it  shall  afterwards 
appear  that  the  facts  given  in  evidence  amount  in  law  to  a  felony,  such  F«ecnted  for 
person  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
misdemeanor  ;  and  no  person  tried  for  such  misdemeanor  shall  be  liable  mlSemwiiiOT 
to  be  afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the  not  to  be 
court  before  which  such  trial  may  be  had  shall  think  fit,  in  its  discre-  acquitted  if  the 
tion,  to  discharge  the  jury  from  giving  any  verdict  upon  such  trial,  and  offence  tnm  ont 
to  direct  such  person  to  be  indicted  for  felony,  in  which  case  such  person  qdIms  the^court 
may  be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial  so  direct. 
for  such  misdemeanor. 

XTTT.  If  upon  the  trial  of  any  person  indicted  for  embezzlement  as  a  Person  indicted 
clerk,  servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  ^^^  embezzle- 
a  clerk  or  servant,  it  shall  be  proved  that  he  took  the  property  in  ques-  ^  n"  to  be 
tion  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  acquitted  if  the 
reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  ofience  turn  out 
to  return  as  their  verdict  that  such  person  is  not  guilty  of  embezzlement,  ^^  larceny, 
but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or  per-  *°  ^"^^ ''®" 
son  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  as 
the  case  may  be,  and  thereupon  such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  larceny ;  and  if  upon  the  trial  of  any  person  indicted  for  larceny  it 
shall  be  proved  that  he  took  the  property  in  question  in  any  such  manner 
as  to  amount  in  law  to  embezzlement,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny,  but  is  guilty  of  em- 
bezzlement>  and  thereupon  such  person  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  embezzlement ;  and  no  person  so  tried  for  embezzlement  or  larceny 
as  aforesaid  shall  be  liable  to  be  afterwards  prosecuted  for  larceny  or 
embezzlement  upon  the  same  facts. 

XIY.  If  upon  the  trial  of  two  or  more  persons  indicted  for  jointly  upon  an 
receiving  any  property  it  shall  be  proved  that  one  or  more  of  such  per-  indictment  for 
sons  separately  received  any  part  of  such  property,  it  shall  be  lawful  for  J®*"^J^'"^J''"g» 
the  jury  to  convict  upon  such  indictment  such  of  the  said  persons  as  shall  Jf  g^^rftely^ 
be  proved  to  have  received  any  part  of  such  property.  receiving  may 

XV.  And  whereas  it  frequently  happens  that  the  principal  in  a  felony  be  conyicted. 
is  not  in  custody  or  amenable  to  justice,  although  several  accessaries  to  Separate 
such  felony  or  receivers  at  different  times  of  stolen  property  the  subject  accfasariea  ami 
of  such  felony  may  be  in  custody  or  amenable  to  justice :  for  the  preven-  "carers  may 
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14  &  15  Vict  tion  of  several  trials  be  it  enacted^  that  any  number  of  such  accessaries 

c.  100.  or  receivers  may  be  charged  with  substantive  felonies  in  the  same  indict- 

. ,  ."7J~  .  ment,  notwithstanding  the  principal  felon  shall  not  be  included  in  the 

of  Criminal  ^^^^  indictment,  or  shall  not  be  in  custody  or  amenable  to  justice. 

Jiutice  XVI.  It  shall  be  lawful  to  insert  several  counts  in  the  same  indict- 

Imj/rovetnent  ment   against   the   same   person    for  any  number  of  distinct  acts  of 

^^^'  stealing,  not  exceeding  three,  which  may  have  been  committed  by  him 

be  incl tided  in  ^^^^^^  the  same  person  within  the  space  of  six  calendar  months,  from 

the  same  the  first  to  the  last  of  such  acts,  and  to  proceed  thereon  for  all  or  any 

indictment  in      of  them. 

the  abssence  of  XVII.  If  uDon  the  trial  of  any  indictment  for  larceny  it  shall  appear 
felon.  *^**  *^®  property  alleged  in  such  indictment  to  have  been  stolen  at  one 

rp.      J  time  was  taken  at  different  times,  the  prosecutor  shall  not  by  reason 

from  the  same  thereof  be  required  to  elect  upon  which  taking  he  will  proceed,  unless  it 
person  within  shall  appear  that  there  were  more  than  three  takings,  or  that  more  than 
six  months  may  the  space  of  six  calendar  months  elapsed  between  the  first  and  the  last 
o  mciuaea  in  ^^  g^^j^  takings ;  and  in  either  of  such  last-mentioned  cases  the  prose- 
indictment,  cutor  shall  be  required  to  elect  to  proceed  for  such  number  of  takings, 
Wh-re  a  single  ^^^  exceeding  three,  as  appear  to  have  taken  place  within  the  period  of 
taking  is  si^  calendar  months  from  the  first  to  the  last  of  such  takings. 

charged,  the  XYIII.  In  every  indictment  in  which  it  shall  be  necessary  to  make 

prosecutor  not  ^LJij  averment  as  to  any  money  or  any  note  of  the  Bank  of  England  or 
unless  it^pi^r  ^^^  Other  bank  it  shall  be  sufficient  to  describe  such  money  or  bank  note 
that  there  were  simply  as  money,  without  specifying  any  particular  coin  or  bank  note; 
more  than  three  and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
takings,  or  more  ghall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any  bank  note, 
between  the  first  ^*^ough  the  particular  species  ot  coin  of  which  such  amount  was  com- 
and  last  taking,  posed,  or  the  particular  nature  of  the  bank  note,  shall  not  be  proved,  and 
Coin  and  bank  ^^  cases  of  embezzlement  and  obtaining  money  or  bank  notes  by  £d9e 
notes  may  be  pretences,  by  proof  that  the  offender  embezzled  or  obtained  any  piece  of 
described  simply  coin  or  any  bank  note,  or  any  portion  of  the  value  thereof,  although  such 
as  money.  piece  of  coin  or  bank  note  may  have  been  delivered  to  him  in  order  that 

some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering 
the  same,  or  to  any  other  person,  and  such  part  shall  have  been  return^ 
accordingly. 
Certain  pro-  XIX.  Whereas  by  an  act  of  Parliament  passed  in  England  in  the 

virions  of  twenty-third  year  of  the  reign  of  His  late  Majesty  King  Greorge  the 

23  Geo.  2,  c.  11,  Second,  intituled  An  Act  to  render  Prosecutions  far  Perjury  and  Suborn 
( n  ext^Sd^*   nation  of  Perjury  more  easy  and  effectual,  and  by  a  certain  other  act 
'of  Parliament  made  in  Ireland  in  the  thirty-first  year  of  the  reign  of 
His  late  Majesty  King  George  the  Third,  intituled  An  Act  to  render 
Prosecutions  for  Perjury  and  Subornation  of  Perjury  more  easy  and 
effectual^  and  for  ctffirming  the  Jurisdiction  of  the   Quarter  Sessions  in 
Cases  of  Perjury,  certain  provisions  were  made  to  prevent  persons  guilty 
of  perjury  and  subornation  of  perjury  from  escaping  punishment  by 
Any  coart         reason  of  the  difficulties  attending  such  prosecutions:  and  whereas  it  is 
judge,  justice,    expedient  to  amend  and  extend  the  same :  be  it  enacted,  that  it  shall  and 
&c.,  may  direct  may  be  lawful  for  the  judges  or  judge  of  any  of  the  Superior  Courts  of 
of^^ry^n*^   Common  Law  or  Equity,  or  for  any  of  Her  Majesty's  Justices  or  Commis- 
any  evidence,      sioncrs  of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  or  Graol  Delivery,  or  for 
&c,  to  be  any  justices  of  the  peace,  recorder  or  deputy  recorder,  chairman,  or  other 

prosecuted,  judge,  holding  any  general  or  quarter  sessions  of  the  peace,  or  for  any 
commissioner  of  bankruptcy  or  insolvency,  or  for  any  judge  or  deputy 
judge  of  any  County  Court  or  any  Court  of  Record,  or  for  any  justices 


APPENDIX.  Xli 

of  the  peace  in  special  or  petty  sessioofl,  or  for  any  sheriff  or  his  lawful  14  &  15  Vict, 
deputy  before  whom  any  writ  of  inquiry  or  writ  of  trial  from  any  of       c  loo. 
the  Superior  Courts  shall  be  executed,  in  case  it  shall  appear  to  him  or  .,  •'Zlli- 
them  that  any  person  has  been  guilty  of  wilful  and  corrupt  perjury  in    J^rimna^ 
any  evidence  given,  or  in  any  affidavit,  deposition,  examination,  answer,       Juttke 
or  other  proceeding  made  or  taken  before  him  or  them,  to  direct  such   Improvmau 
person  to  be  prosecuted  for  such  perjury,  in  case  there  shall  appear  to         ^^^ 
him  or  them  a  reasonable  cause  for  such  prosecution,  and  to  commit  such  ^^  commit  tbe 
person  so  directed  to  be  prosecuted  until  the  next  Session  of  Oyer  and  part/,  nnless 
Terminer  or  Graol  Delivery  for  the  county  or  other  district,  within  which  lie  enter  into 
such  perjury  was  committed,  unless  such  person  shiAl  enter  into  a  recog-  "cognizaDce  to 
nizance,  with  one  or  more  sufficient  surety  or  sureties,  conditioned  for  ^*^j\nd 
the  appearance  of  such  person  at  such  next  Session  of  Oyer  and  Terminer  bind  persons  to 
or  Gaol  Delivery,  and  that  he  will  then  surrender  and  take  his  trial,  and  giTeeridenoe; 
not  depart  the  court  without  leave,  and  to  require  any  person  he  or  they 
may  think  fit  to  enter  into  a  recognizance,  conditioned  to  prosecute  or 
give  evidence  against  such  person  so  directed  to  be  prosecuted  as  afore- 
said, and  to  give  to  the  party  so  bound  to  prosecute  a  certificate  of  the  and  giye 
same  being  directed,  which  certificate  shall  be  given  without  any  fee  or  certificate  of 
charge,  and  shall  be  deemed  sufficient  proof  of  such  prosecution  having  £^  j^^°*ej 
been  directed  as  aforesaid;  and  upon  the  production  thereof  the  costs  of  ^^idi  BbaH  be' 
such  prosecution  shall  and  are  hereby  required  to  be  allowed  by  the  sufficient  evi- 
court  before  which  any  person  shall  be  prosecuted  or  tried  in  pursuance  ^^^  of  the 
of  such  direction  as  aforesaid,  unless  such  last-mentioned  court  shall  '^™^* 
specially  otherwise  direct;   and   when  allowed  by  any  such  court  in 
Ireland  such  sum  as  shall  be  so  allowed  shall  be  ordered  by  the  said  court 
to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in  which  such 
offence  shall  be  alleged  to  have  been  committed,  and  the  same  shall  be 
presented  for,  raised  and  levied  in  the  same  manner  as  the  expenses  of 
prosecutions  for  felonies  are  now  presented  for,  raised,  and  levied  in 
Ireland :  provided  always,  that  no  such  direction  or  certificate  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person  upon  a 
prosecution  so  directed  as  aforesaid. 

XX.  In  every  indictment  for  peijury,  or  for  unlawfully,  wilfully.  Extending  the 
falsely,  fraudulently,  deceitfully,  maliciously,  or  corruptly  taking,  making,  S3  Geo.  2,c  11, 
signing,  or  subscribing  any  oath,  affirmation,  declaration,  affidavit^  depo-  y^*  ^  °^^ 
sition,  biU,  answer,  notice,  certificate,  or  other    writing,  it    shall  be  ,^,^1!^}*° 
sufficient  to  set  forth  the  substance  of  the  offence  charged  upon  the  mdictmento  for 
defendant,  and  by  what  court  or  before  whom  the  oath,  affirmation,  peijnrj  and 
declaration,  affidavit,  deposition,  bill,  answer,  notice,  certificate,  or  other  ^^  ^^^ 
writing,  was  taken,  made,  signed,  or  subscribed,  without  setting  forth  the  ^^"'^^'^ 

biU,  answer,  information,  indictment,  declaration,  or  any  part  of  any 
proceeding  either  in  law  or  in  equity,  and  without  setting  forth  the 
eommission  or  authority  of  the  court  or  person  before  whom  such  offence 
was  committed.  .  . 

XXI.  In  every  indictment  for  subornation  of  peijury,  or  for  corrupt  Eztendhig  the 
bargaining  or  contracting  with  any  person  to  commit  wilful  and  corrupt  23  Geo.2,c.  il, 
perjury,  or  for  inciting,  causing,  or  procuring  any  person  unlawfully,  %?» "■  ^  *^*"" 
wilfully,  falsely,  fraudulently,  deceitfully,  maliciously,  or  corruptly  to  J^'s^b^ra^/o^ 
take,  make,  sign,  or  subscribe  any  oath,  affirmation,  declaration,  affidavit,  of  perjury  and 
deposition,  bill,  answer,  notice,  certificate,  or  other  writing,  it  shall  be  other  like 
sufficient,  wherever  such  perjury  or  other  offence  aforesaid  shall  have  <^ff«°ce8. 
been  actually  committed,  to  allege  the  offence  of  the  person  who  actually 
committed  such  peijury  or  other  offence  in  the  manner  hereinbefore 
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14  &  15  Vict, 
c  100. 


AebiUwtration 
of  Criminal 

Justice 

improvefnewt 

Act, 


On  trials  for 
perjury  and 
subomatioD  a 
certificate  of 
the  trial  of  the 
indictment  on 
which  the 
perjury  was 
committed  suffi- 
cient evidence 
of  such  trial 

Venue  in  the 
margin  suffi- 
cient, except 
where  local 
description  is 
necessary. 


What  defects 
shall  not  vitiate 
an  indictment. 


Formal  objec- 
tions to  indict- 
ments shall  be 
taken  before 
jury  are  sworn. 


mentioned,  and  then  to  allege  that  the  defendant  nnlawfallj,  wilfollj, 
and  corruptly  did  cause  and  procure  the  said  person  the  said  offence,  in 
manner  and  form  aforesaid,  to  do  and  commit;  and  wherever  such  per- 
jury or  other  offence  aforesaid  shall  not  hare  been  actually  committed,  it 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  upon 
the  defendant,  without  setting  forth  or  averring  any  of  the  matters  or 
things  hereinbefore  rendered  unnecessary  to  be  set  forth  or  averred  in  the 
case  of  wilful  and  corrupt  perjury. 

XXn.  A  certificate  containing  the  substance  and  effect  only  (omit- 
ting the  formal  part)  of  the  indictment  and  trial  for  any  felony  or  mis- 
demeanor, purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  such  indictment 
was  tried,  or  by  the  deputy  of  such  clerk  or  other  officer  (for  which  cer- 
tificate a  fee  of  six  shillings  and  eightpence,  and  no  more,  shall  be  demanded 
or  taken,  shall  upon  the  trial  of  any  indictment  for  peijury  or  subornation 
of  peijury  be  sufficient  evidence  of  the  trial  of  such  indictment  for 
felony  or  misdemeanor,  without  proof  of  the  signature  or  official  cha- 
racter of  the  person  appearing  to  have  signed  the  same. 

XXm.  It  shall  not  be  necessary  to  state  any  venue  in  the  body  of 
any  indictment,  but  the  county,  city,  or  other  jurisdiction  named  in  the 
margin  thereof  shall  be  taken  to  be  the  venue  for  all  the  fisicts  stated  in 
the  body  of  such  indictment ;  provided  that  in  cases  where  local  descrip- 
tion is  or  hereafter  shall  be  required,  such  local  description  shall  be  given 
in  the  body  of  the  indictment ;  and  provided  also,  that  where  an  indict- 
ment for  an  offence  committed  in  the  county  of  any  city  or  town  cor- 
porate shall  be  preferred  at  the  assizes  of  the  adjoining  county,  such 
county  of  the  city  or  town  shall  be  deemed  the  venue,  and  may  either 
be  stated  in  the  margin  of  the  indictment,  with  or  without  the  name  of 
the  county  in  which  the  offender  is  to  be  tried,  or  be  stated  in  the  body 
of  the  indictment  by  way  of  venue. 

XXIY.  No  indictment  for  any  offence  shall  be  held  insufficient  for 
want  of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for 
the  omission  of  the  words  ^'  as  appears  by  the  record,**  or  of  the  words 
"  with  force  and  arms,"  or  of  the  woinis  "  against  the  peace,**  nor  for 
the  insertion  of  the  words  "  against  the  form  of  the  statute"  instead  of 
**  against  the  form  of  the  statutes,"  or  vice  versoy  nor  for  that  any  person 
mentioned  in  the  indictment  is  designated  by  a  name  of  office,  or  other 
descriptive  appellation,  instead  of  his  proper  name,  nor  for  omitting  to 
state  the  time  at  which  the  offence  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time 
imperfectly,  nor  for  stating  the  offence  to  have  been  committed  on  a  day 
subsequent  to  the  finding  of  the  indictment,  or  on  an  impossible  day,  or 
on  a  day  that  never  happened,  nor  for  want  of  a  proper  or  perfect  venue, 
nor  for  want  of  a  proper  or  formal  conclusion,  nor  for  want  of  or  imper- 
fection in  the  addition  of  any  defendant,  nor  for  want  of  the  statement 
of  the  value  or  price  of  any  matter  or  thing,  or  the  amount  of  damage, 
injury,  or  spoil,  in  any  case  where  the  vidue  or  price,  or  the  amount 
of  damage,  injury,  or  spoil,  is  not  of  the  essence  of  the  offence. 

XXV.  Every  objection  to  any  indictment  for  any  formal  defect 
apparent  on  the  face  thereof  shall  be  taken,  by  demurrer  or  motion  to 
quash  such  indictment,  before  the  jury  shall  be  sworn,  and  not  after- 
wards ;  and  every  court  before  which  any  such  objection  shall  be  taken 
for  any  formal  defect  may,  if  it  be  thought  necessary,  cause  the  indict- 
ment to  be  forthwith  amended  in  such  particular  by  some  officer  of  the 
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court  or  other  person,  and  thereupon  the  trial  shall  proceed  as  if  no  such  14  &  15  Vict 
defect  had  appeared.  ^'  lOO. 

XX VL  So  much  of  a  certain  act  of  Parliament  passed  in  the  sixtieth  Ajuj^^.afi^ 
year  of  the  reign  of  His  late  Migestj  King  George  the  Third,  intituled    ^  Criminal 
An  Act  to  prevent  Delay  in  the  Administration  of  Justice  in  Cases  of       JutUoe 
Misdemeanor^  as  provides  that  "  where  any  person  shall  he  prosecuted  HB^rovemmU 
for  any  misdemeanor  hy  indictment  at  any  Session  of  the  Peace,  Session         ^^ 
of  Oyer  and  Terminer,  Great  Session,  or  Session  of  Graol  Deliyery,  within  Q^^^^^f^  qj^^ 
that  part  of  Great  Britain  called  England,  or  in  Ireland,  having  been  com-  amend  an/ 
mitted  to  custody  or  held  to  bail  to  appear  to  answer  for  such  offence  formal  defect 
twenty  days  at  the  least  before  the  session  at  which  such  indictment  shall  Repealing  part 
be  found,  he  or  she  shall  plead  to  such  indictment,  and  trial  shall  proceed  ^  ^  <^*  Sf 
thereupon,  at  such  same  Session  of  the  Peace,   Session  of  Oyer  *o^  *  {othe*'^*' 
Terminer,  Great  Session,  or  Session  of  Graol  Delivery  respectively,  unless  traTene  of 
a  writ  of  certiorari  for  removing  such  indictment  into  His  Majesty's  indictments  in 
Court  of  King's  Bench  at  Westminster  or  in  Dublin  shall  be  delivered  «»*»  ^  misde- 
at  such  session  before  the  jury  shall  be  sworn  for  such  trial,"  shall  be  and  ™®"""* 
the  same  is  hereby  repealed. 

XXVXI.  No  person  prosecuted  shall  be  entitled  to  traverse  or  postpone  Provisiai  as  to 
the  trial  of  any  indictment  found  against  him  at  any  Session  of  the  Peace,  trayening 
Session  of  Oyer  and  Terminer,  or  Session  of  Gaol  Delivery :  provided  ^ndictmcnto. 
always,  that  if  the  court,  upon  the  application  of  the  person  so  indicted 
or  otherwise,  shall  be  of  opinion  that  he  ought  to  be  allowed  a  further 
time,  either  to  prepare  for  his  defence  or  otherwise,  such  court  may 
adjourn  the  trial  of  such  person  to  the  next  subsequent  session,  upon  such 
terms  as  to  bail  or  otherwise  as  to  such  court  shall  seem  meet,  and  may 
respite  the  recognizances  of  the  prosecutor  and  witnesses  accordingly,  in 
which  case  the  prosecutor  and  witnesses  shall  be  bound  to  attend  to  pro- 
secute and  give  evidence  at  such  subsequent  session  without  entering  into 
any  fresh  recognizance  for  that  purpose. 

XXVni.  In  any  plea  of  autrefois  convict  or  autrefois  acquit  it  shall  be  Prorision  as  to 
sufficient  for  any  defendant  to  state  that  he  has  been  lawfully  convicted  ^|*I?j[^"'*^*'*' 
or  acquitted  (as  the  case  may  be)  of  the  said  offence  charged  in  the  ^^IH^oUaamU, 
indictment. 

XXTX.  Whenever  any  person  shall  be  convicted  of  any  one  of  the  Ponishment  for 
offences  following,  as  an  indictable  misdemeanor  ;  that  is  to  say,  any  !*^°. ,     . 
cheat  or  fraud  punishable  at  common  law  ;  any  conspiracy  to  cheat  or  '^,^00™"*"" 
defraud,  or  to  extort  money  or  goods,  or  falsely  to  accuse  of  any  crime, 
or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of  public  justice  ; 
any  escape  or  rescue  from  lawful  custody  on  a  criminal  charge  ;  any 
public  and  indecent  exposure  of  the  person  ;  any  indecent  assault,  or  any 
assault  occasioning  actual  bodily  harm ;  any  attempt  to  have  carnal  know- 
ledge of  a  girl  under  twelve  years  of  age ;  any  public  selling,  or  exposing  for 
public  sale  or  to  public  view,  of  any  obscene  book,  print,  picture,  or  other 
indecent  exhibition  ;  it  shall  be  lawful  for  the  court  to  sentence  the 
offender  to  be  imprisoned  for  any  term  now  warranted  by  law,  and  also 
to  be  kept  to  hard  labour  during  the  whole  or  any  part  of  such  term  of 
imprisonment. 

XXX.  In  the  construction  of  this  act  the  word  '*  indictment "  shall  Interpretation  of 
be  understood  to  include  "  information,"  "  inquisition,"  and  "  present-  tenns. 
ment,"  as  well  as  indictment,  and  also  any  ''  plea,"   "  replication,"  or 
other  pleading,  and  any  Nisi  Prius  record  ;  and  the  terms  "  finding  of 
the  indictment  ^  shall  be  understood  to  include  "the  taking  of  an  inqui- 
sition," **  the  exhibiting  of  an  information,"  and  ''  the  making  a  present- 
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14  &  15  Vict,  ment ;"  and  wherever  in  this  act,  in  describing  or  referring  to  anj 
c.  100.       person  or  party,  matter  or  thing,  any  word  importing  the   siogolar 
. ,  •""T"a#i,-  number  or  masculine  gender  is  used,  the  same  shall  be  understood  to 
of  Criminal    include  and  shall  be  applied  to  several  persons  and  parties  as  well  as  one 
Justice       person  or  party,  and  females  as  well  as  males,  and  bodies  corporate  as 
Improvement    -^ell  as  individuals,  and  several  matters  and  things  as  well  as  one  matter 
^^^'         or  thing;    and  the  word  "property"  shall  be  understood  to  include 
goods,  chattels,  money,  valuable  securities,  and  every  other  matter  or 
thing,  whether  real  or  personal,  upon  or  with  respect  to  which  anj 
offence  may  be  committed. 
ComowncemeDt      XXXI.  This  act  shall  come  into  operation  on  the  first  day  of  Sep- 
^^  »<5**  tember,  one  thousand  eight  hundred  and  fifty-one. 

Not  to  extend  to     XXXIL  Nothing  in  this  act  shall  extend  to  Scotland. 

Sootland.  ^ 
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PRECEDENTS. 


No.  V. 

Indictment/or  Penury  committed  at  the  Central  Criminal  Court  on  the  Trial  of 
an  Indictment  for  Woundingy  with  intent  to  Murder, 

CENTRAL  Criminal  Court,  \    The  jurors  for  our  Ladj  the  Queen, 
to  wit.  J  upon  their  oath    present  that,   at    a 

General  Session  of  the  delivery  of  the  Queen's  gaol  at  Newgate,  holden 
for  the  jurisdiction  of  the  said  Central  Criminal  Court,  at  Justice  Hall, 
in  the  Old  Bailej,  in  the  suburbs  of  the  city  of  London,  on  Monday,  the 
6th  day  of  January,  in  the  year  of  our  Lord  1851,  before  John  Musgrove, 
Esq.,  Mayor  of  the  city  of  London,  Sir  Frederick  Pollock,  Knight, 
Chief  Baron  of  our  said  Lady  the  Queen,  of  her  Court  of  Exchequer, 
Sir  John  Patteson,  Knight,  one  of  the  Justices  of  our  said  Lady  the 
Queen,  assigned  to  hold  pleas  before  the  Queen  herself,  Sir  Thomas 
Noon  Talfourd,  one  of  the  Justices  of  our  said  Lady  the  Queen,  of  her 
Court  of  Conmion  Pleas,  assigned  to  deliver  the  said  gaol  of  Newgate 
of  the  prisoners  therein  being,  one  G.  H.  and  one  E.  H.  were  in  due 
form  of  law  tried  by  a  certain  jury,  upon  a  certain  indictment  then  and 
there  depending  against  them,  for  having  unlawfully,  maliciously,  and 
feloniously  assaulted  and  wounded  one  J.  P.,  with  intent  to  murder  her, 
within  the  jurisdiction  of  the  said  Central  Criminal  Court ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that,  at 
and  upon  the  trial  aforesaid,  one  S.  D.,  late  of  the  parish  of  in 

the  county  of  singlewoman,  did  appear  as  a  witness  for  and  on 

behalf  of  our  said  Lady  the  Queen,  and  then  and  there  before  the  said 
Central  Criminal  Court,  to  wit,  at  the  said  session  of  gaol  delivery,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  was  in  due  manner 
sworn,  and  took  her  corporal  oath  upon  the  holy  Gt)Spel  of  God  to 
speak  the  truth  as  such  witness  as  aforesaid,  the  said  Central  Criminal 
Court  then  and  there  having  sufficient  and  competent  lawful  power  and 
authority  to  administer  the  said  oath  to  the  said  S.  D.  in  that  behalf. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  and  upon  the  said  trial  of  the  said  G.  H.  and  E.  H.  upon  the  said 
indictment  as  aforesaid,  it  became  and  was  a  material  question  and 
subject  of  inquiry  whether  the  said  S.  D.,  at  any  and  what  time,  and 
whether  on  the  2nd  day  of  December,  A.i>.  1850,  and  while  the  said 
S.  D.  was  standing  at  the  door  of  any  house  in  Rupert-street,  in  the 
parish  of  Bethnal  Green,  in  the  county  of  Middlesex,  saw  any  persons 
struggling,  and  where,  and  how  many  such  persons,  and  under  what 
circumstances,  and  who  such  persons  and  Qyerj  of  them  were,  and 
VOL.  V.  g 
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Precedentt,     whether  or  not  the  said  6.  H.  and  E.  H.  and  J.  P.,  or  either  of  them, 

were  struggling  together,  and  whether  or  not  any  of  such  persons,  and 

No.  V.  which  of  them,  wore  masks,  and  whether  or  not  after  any  struggling  any 
Indictment^for  ^^^  which  of  such  persons  left  or  went  away,  and  whether  or  not  before 
netted  at  the  ^^®7  ^  ^^^  ^^  &^  &°7  Other  time  upon  the  occasion  of  such  struggling, 
Central  the  said  S.  D.  saw  the  said  J.  P.  upon  the  ground,  and  whether,  in  fact, 

Criminal  Court,  the  said  J.  P.  was  upon  the  ground  after  any  such  struggling,  and 
whether,  in  fact,  there  had  been  any  struggling  between  the  said  J.  P. 
and  the  said  G.  H.  and  E.  H.,  or  either  of  them,  and  what  were  the 
particulars  and  circumstances  attending  and  connected  with  any  snch 
struggling  at  the  time  when  such  struggling  occurred  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
S.  D.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before  her 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
devising  and  wickedly  intending  to  deceive  the  said  Central  Criminal 
Court  in  the  premises,  then  and  there  before  the  said  Central  Criminal 
Court,  at  the  said  Session  of  Gaol  Delivery,  to  wit,  on  the  said  6th  day  of 
January,  a-d.  1861,  as  such  witness  as  aforesaid,  upon  the  trial  aforesaid, 
and  whilst  it  was  such  material  question  and  subject  of  inquiry  as  afore- 
said, unlawfully,  falsely,  knowingly,  wilfully,  wickedly,  corruptly,  and 
maliciously  did  say,  depose,  swear,  and  give  evidence  to  the  said  Central 
Criminal  Court,  amongst  other  things,  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  on  the  said  2nd  December,  a.d.  1850,  she;, 
the  said  S.  D.,  after  leaving  the  said  J.  P.  at  work  on  the  night  of  that 
day,  went  home  to  her  own  house  in  Bupert-street  (meaning  Rupert- 
street  aforesaid),  that  she  the  said  S.  D.  stood  at  the  door  of  that  house, 
and,  whilst  so  standing  there,  she  saw  a  man  and  two  women  straggling 
under  the  dead  wall  under  the  lamp  nearest  to  the  door  of  the  said  S.  D.; 
that  she  the  said  S.  D.  could  not  swear  to  the  said  man,  but  that  the  said 
E.  H.  was  one  of  the  said  women,  and  that  the  said  S.  D.  observed 
masks  about  the  persons  of  the  said  man  and  the  said  last*mentioned 
woman  ;  that,  after  some  struggling,  the  said  man  and  the  said  £.  H. 
left;,  and  that  before  they  so  left,  she,  the  said  S.  D.,  saw  the  said  J.  P. 
on  the  ground  ;  whereas,  in  truth  and  in  fact,  the  said  S.  D.  did  not  on 
the  said  2nd  day  of  December,  while  standing  at  the  door  of  any  house 
in  Rupert-street  aforesaid,  see  a  man  and  two  women,  or  any  person 
whatever,  struggling  under  the  said  wall  or  elsewhere,  as  the  said  S.  D. 
so  said,  deposed,  swore,  and  gave  in  evidence  as  aforesaid;  and 
whereas  it  was  not  nor  is  it  the  fact  that  any  such  man  and  two  women, 
or  any  persons  whatever,  were  struggling  under  the  said  wall  at  the  said 
time  as  said,  deposed,  sworn  to,  and  given  in  evidence  by  the  said  S.  D. 
as  aforesaid,  as  she  the  said  S.  D.  at  the  time  she  so  said,  deposed,  swore 
to,  and  gave  evidence  as  aforesaid  well  knew  ;  and  whereas^  in  truth 
and  in  fact,  no  such  man  or  woman  as  she  the  S.  D.  in  that  behalf  said, 
swore  to,  deposed,  and  gave  evidence,  wore  any  masks  whatever,  as  she 
the  said  S.  D.  so  said,  deposed  to,  swore,  and  gave  evidence  as  aforesaid  ; 
and  whereas,  in  truth  and  in  fact,  the  said  S.  D.  did  not  see  the 
said  J.  P.  on  the  ground  after  any  struggling  whatever,  nor  was  the 
said  J.  P.  so  on  tlie  ground  as  the  said  S.  D.  so  said,  deposed  to^ 
swore,  and  gave  evidence  as  aforesaid ;  and  whereas,  in  truth  and  in 
fact,  the  said  alleged  struggling,  and  the  said  several  circumstances 
in  connexion  therewith,  so  alleged  by  the  said  S.  D.  as  aforesaid,  had 
no  existence  whatever,  but  were  so  alleged,  sworn  to,  and  given  in 
evidence  as  aforesaid,  by  the  said  S.  D.  for  the  purpose  of  unkwfully, 
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wickedly,  and  maliciouslj  cansiiig  the  said  G.  H.  and  the  said  E.  H.,     Prtoedmti. 

and  each  of  them,  falsely  to  be  convicted  on  the  said  indictment,  and  for        

no  other  purpose  whatsoever  ;  and  so  the  jurors  aforesaid,  upon  their      .  No.  V. 
oath  aforesaid,  do  say  that  the  said  S.  D.,  then  and  there  before  the  said  J^^nJ^"*^^^. 
Central  Criminal  Court,  to  wit,  at  the  said  Session  of  Gaol  Deliveiy,  on  mitt^at  the 
the  said  first  mentioned  day  and  year  aforesaid,  at  the   parish   first  Central 
aforesaid,  in  the  city  of  London  aforesaid,  and  within  the  jurisdiction  of  Criminal  Court 
the  said  Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  the 
trial  aforesaid,  upon  her  oath  aforesaid,  the  said  Central  Criminal  Court 
then  and  there  having  lawful  and  competent  power  and  authority  to 
administer  the  said  oath  to  her  the  said  8.  D.  as  aforesaid,  by  her  own 
act  and  consent,  and  of  her  own  most  wicked  and  corrupt  mind,  in 
manner  and  form  aforesaid,  falsely,  knowingly,  wickedly,  wilfully,  and 
corruptly,  did  commit  wilful  and  corrupt  peijury,  to  the  great  displeasure 
of  Almighty  God,  in  contempt  of  our  Lady  the  Queen  and  her  laws,  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


No.  VI. 

Indictment  under  the  S  ff*  9  Vict.  c.  109,  *.  17, /<w  Cheating  at  Cardsy  with  a 

Covad  for  an  attempt  to  Cheat. 

CENTRAL  Criminal  Court,  \      The  jurors  of  our  Sovereign  Lady 
to  wit.  j  the   Queen,  upon   their  oath  present 

that  Thomas  Brown,  late  of  the  parish  of  St.  Botolph,  Bishopsgate, 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  labourer,  on  the  23rd  day  of  January,  in  the  year  of  our  Lord 
1851,  at  the  parish  aforesaid,  in  London  aforesaid,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  by  fraud  and  unlawful  ill 
practice  in  playing  at  and  with  cards,  to  wit,  at  a  certain  game  played 
with  cards  called  **  loo,"  unlawfully,  fraudulently,  deceitfully,  and  design- 
edly did  win  from  a  certain  other  person,  to  wit,  one  R.  Whitehead,  to 
himself,  the  said  T.  B«,  a  large  sum  of  money,  of  the  money  of  the  said 
R.  W.,  to  wit,  the  sum  of  4/.,  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  T.  B.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Conrt,  unlawfully,  designedly,  deceitfully, 
and  by  a  false  pretence,  to  wit,  by  the  said  fraud  and  unlawful  ill  prac- 
tice, did  obtain  from  the  said  R.  W.  the  said  sum  of  money,  of  the  money 
of  him  the  said  R.  W.,  with  intent  then  and  there  to  cheat  and  defraud 
him  of  the  same,  to  the  great  injury  and  deception  of  the  said  R.  W., 
in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

9^ 


xlviii 


APPENDIX. 


PrecedenU. 


No.  VI. 

Indictment 
under8&9Vict. 
c.  109,8.  17, 
lor  cheating  at 
cards. 

Second  and 
third  counts. 

Fourth  connt. 


Fifth  and 
sixth  coants. 

Seventh  count. 


The  2n(}  and  3rd  counts  were  in  the  same  form,  alleging  the  money  to 
have  been  obtained  from  other  persons. 

Fourth  Count* — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  T.  B.,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  unlawfully,  knowingly,  and  deceitfully,  did 
practice  a  certain  fraud  upon  one  R.  W.,  in  playing  with  him  a  certain 
game  at  cards,  to  wit,  a  certain  game  played  with  cards  called  ''  Loo^" 
that  is  to  say,  by  fraudulently,  deceitfully,  and  contrary  to  the  rules 
regulating  the  said  game,  secreting  divers  cards,  enabling  the  said  T.  B. 
to  become  a  winner  at  the  said  game,  and  afterwards  unfairly,  unjustly, 
and  in  fraud  of  the  said  R.  W.,  making  use  of  the  said  cards>  in  the 
same  game,  against  the  said  R.  W.,  at  such  time,  and  under  such  circum- 
stances as  enabled  the  said  T.  B.  to  win  thereat,  as  cards  then  held  by 
the  said  T.  B.  by  chance,  and  not  by  any  design,  trick,  or  manoeuvre, 
and  thereby  acquiring  an  unfair  advantage  over  the  said  R.  W.  in  playing 
the  said  game  in  this  count  mentioned.  And  the  said  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  T.  B.  then 
and  there,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  by  the  said  fraud  and  unlawful  ill  practice  in  this  count 
mentioned,  in  playing  at  the  said  last-mentioned  game,  unlawfuUy, 
deceitfully,  and  designedly  did  win  from  the  said  R.  W.  to  himself,  the 
said  T.  B.  a  large  sum  of  money,  of  the  money  of  the  said  R.  W.,  to 
wit,  the  sum  of  4/.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  B.  then  and  there,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  having  so 
won  the  said  sum  of  money  in  this  count  mentioned,  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to  the  said  R.  W.  that  the  said 
sum  of  money  had  been  fairly  won  of  him  the  said  R.  W.  at  the  said 
game,  and  that  all  the  said  cards  played  by  him  the  said  T.  B.  at  the 
said  game  had  been  held  by  him  by  chance,  and  not  by  any  design,  trick, 
manoeuvre,  artifice,  or  fraud  whatsoever,  by  means  of  which  said  false 
pretences  the  said  T.  B.  then  and  there  unlawfully,  knowingly,  and 
designedly  did  fraudulently  obtain  of  and  from  the  said  R.  W.  the  said 
sum  of  money  in  this  count  mentioned,  with  intent  then  and  there  to 
cheat  and  defraud  the  said  R.  W.  of  the  same,  to  the  great  injury  and 
deception  of  the  said  R.  W.,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  5th  and  6th  counts  were  of  a  similar  form. 

Seventh  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  B.,  on  the  said  28rd  day  of  January, 
in  the  year  of  our  Lord  1851,  at  the  parish  aforesaid,  in  London  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  by 
fraud  and  unlawful  ill  practice  in  playing  at  and  with  cards,  to  wit,  at 
a  certain  game  played  with  cards  called  "  loo,"  unlawfully,  fraudulently, 
deceitfully,  and  designedly  did  win  from  a  certain  other  person,  to  wit, 
one  J.  Young,  to  himself  the  said  T.  B.,  a  certain  sum  of  money  of  the 
said  J.  Y.,  that  is  to  say,  one  piece  of  the  current  gold  coin  of  this 
realm^  called  a  sovereign,  three  pieces  of  the  current  silver  coin  ot  this 
realm  called  shillings,  and  three  pieces  of  the  current  silver  coin  of  this 
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realm  called  sixpences  ;  and  so  the  jurors  aforesaid,  upon  their  oath     Preeedenu, 
aforesaid,  do  saj  that  the  said  T.  B.,  on  the  day  and  year  aforesaid,  at       -J^t 
the  parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of  jj,^*,^^^^^ 
the  said  Central  Criminal  Court,  unlawfully,  designedly,  and  by  a  false  under  sis  Vict. 
pretence,  to  wit,  by  the  said  fraud  and  unlawful  ill  practice,  did  obtain  c.  109,  a.  17, 
from  the  said  J.  Y.  the  said  money  in  this  count  mentioned,  with  intent  ^®''  cli«»*Jng  «t 
then  and  there  to  cheat  and  defraud  him  of  the  same,  to  the  great  injury  ^^*^^^' 
and  deception  of  the  said  J.  Y.,  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Eighth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Eighth  count. 
do  further  present,  that  the  said  T.  B.,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully,  knowingly,  and  deceitfully 
did  practice  a  certain  fraud  upon  one  J.  Y.,  in  playing  with  him  a  cer- 
tain game  with  cards  called  "  loo,"  that  is  to  say,  by  fraudulently,  deceit- 
fully, and  contrary  to  the  rules  regulating  the  said  game,  secreting  divers 
cards,  enabling  the  said  T.  B.  to  become  a  winner  of  the  said  game,  and 
afterwards  un^urly,  unjustly,  and  in  fraud  of  the  said  J.  Y.,  making  use 
of  the  said  cards  in  the  said  game  against  the  said  J.  Y.,  at  such  time, 
and  under  such  circumstances  as  enabled  the  said  T.  B.  to  win  thereat^ 
as  cards  then  held  by  the  said  T.  B.  by  chance,  and  not  by  any  design, 
trick,  or  manoeuvre,  and  thereby  acquiring  an  unfair  advantage  over  the 
said  J.  Y.  in  playing  the  said  game  in  this  count  mentioned.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  T.  B.,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  by  the  said  fraud  and  unlawful  ill  practice 
in  this  count  mentioned,  in  playing  at  the  said  last-mentioned  game, 
unlawfully,  deceitfully,  and  designedly  did  win  from  the  said  J.  Y.  to 
himself  the  said  T.  B.,  certain  money  of  the  said  J.  Y.,  to  wit,  one  piece 
of  the  current  gold  coin  of  this  realm  called  a  sovereign,  three  pieces  of 
the  current  silver  coin  of  this  realm  called  shillings,  and  three  pieces  of 
the  current  silver  coin  of  this  realm  called  sixpences.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  tho  said 
T.  B.  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  having  so  won  the  said  money  in  this  count 
mentioned,  unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to 
the  said  J.  Y.  that  the  said  money  in  this  count  mentioned  had  been 
fairly  won  of  him  the  said  J.  Y.  at  the  said  game,  and  that  all  the  said 
cards  played  by  him  tlie  said  T.  B.  at  the  said  game  had  been  held  by 
him  by  chance,  and  not  by  any  design,  trick,  manoeuvre,  or  artifice,  or 
fraud  whatsoever,  by  means  of  which  said  false  pretences  in  this  count 
mentioned  the  said  T.  B.  then  and  there  unlawfully,  knowingly,  and 
designedly  did  fraudulently  obtain  of  and  from  the  said  J.  Y.  the  said 
money  in  this  count  mentioned  with  intent  then  and  there  to  cheat  and 
defraud  the  said  J.  Y.  of  the  same,  to  the  great  injury  and  deception  of 
the  said  J.  Y.,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Ninth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  count 
further  present,  that  the  said  T.  B.,  on  the  day  and  year  aforesaid,  at 
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PreoedaUt,    the  parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 

"T^        the  said  Central  Criminal  Court,  unlawfully,  and  by  a  false  pretence. 

Indictment'       ^^^^  ^^  ^  ^^7>  ^J  fraud  and  unlawful  ill  practice  in  playing  at  and  with 

nnder 8^9  Vict  cards,  unlawfully  did  win  and  obtain  from  one  R.  W.  to  him  the  said 

c.  109|  B.  17,     T.  B.,  a  certain  large  sum  of  money  of  the  said  R.  W.,  to  wit,  the  som 

fordieating  at   ^f  ^^  ^^^  intent  to  cheat  and  defraud  him  of  the  same,  to  the  great 

injury  and  deception  of  the  said  R.  W.,  in  contempt  of  our  said  Lady 

the  Queen  and  her  laws,  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 

Tenth  and         ^^r  crown  and  dignity. 

eleventh  coants.  The  10th  and  11th  counts  were  similar  in  form. 
Twelfth  count.  Twelfth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  at  the  time  of  the  committing  of 
the  offence  hereinafter  mentioned,  the  said  T.  B.,  one  C.  L,  the 
said  J.  Y.,  and  two  other  persons  were  playing  a  certain  game  at  cards, 
to  wit,  called  the  game  of  ^Hoo,"  to  wit,  at  the  parish  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  B.  then  and  there  unlawfuUy  did 
practice  a  certain  fraud  in  playing  the  said  game,  that  is  to  say,  con- 
trary to  the  rules  of  the  said  game,  did  secrete  a  certain  card,  to  wit, 
the  ace  of  clubs,  for  the  purpose  of  playing  such  card  when  the  same 
might  enable  the  said  T.  B.  to  win  thereby  at  the  said  game,  and  the 
said  card,  so  secreted  as  aforesaid,  then  and  there  did  offer  to  play  as  a 
certain  card  then  and  there  held  by  the  said  T.  B.  by  chance  at  the  said 
game,  and  not  by  any  unlawful  practice,  trick,  or  manoeuvre,  with  intent 
then  and  there,  and  by  means  of  the  said  fraud  and  unlawful  ill  practice, 
to  win  money  of  and  from  the  said  J.  Y.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  T.  B.  unlawfully  and  by 
a  false  pretence,  to  wit,  by  the  said  fraud,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  London  aforesaid,  and  within  the  juris- 
diction of  the  said  court,' did  attempt  and  endeavour  to  obtain  money  of 
and  from  the  said  J.  Y.,  and  to  cheat  and  defraud  him  of  the  same,  to 
the  great  injury  and  deception  of  the  said  J.  Y.,  in  contempt  of  oar  said 
Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all 
other  persons  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
Thirteenth  Thirteenth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 

ooont  said,  do  further  present^  that  the  said  T.  B.,  on  the  said  23rd  day  of 

January,  in  the  year  of  our  Lord  1851,  at  the  parish  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  by  fraud  and  unlawful  ill  practice  in  playing  at  and 
with  cards,  to  wit,  at  a  certain  game  played  with  cards  odled  '^loo,** 
unlawfully,  fraudulently,  deceitfully,  and  designedly  did  win  from  a 
certain  other  person,  to  wit,  one  R.  W.,  to  hunself  the  said  T.  B.,  a 
certain  sum  of  money  of  the  said  R.  W.,  that  is  to  say,  two  pieces  of 
the  current  gold  coin  of  this  realm  called  sovereigns,  one  piece  of  the 
current  gold  coin  of  this  realm  called  a  half-sovereign,  two  pieces  of 
the  current  silver  coin  of  this  realm  called  crowns,  four  pieces  of  the 
current  silver  coin  of  this  realm  called  half-crowns,  five  pieces  of  the 
current  silver  coin  of  this  realm  called  shillings,  and  ten  pieces  of  the 
current  silver  coin  of  this  realm  called  sixpences.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  T.  B.  on  the 
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day  and  year  aforesaid,  at  the  parish  aforesaid,  in  London  aforesaid,     Precedmts. 

and  witliin  the  jarisdiction  of  the  said  Central  Criminal  Court,  unlaw*         

fully,  designedly,  and  by  a  fabe  pretence,  to  wit,  by  the  said  fraud  j^^'  ^' 
and  unlawful  ill  practice,  did  obtain  from  the  said  R.  W.  the  said  Tmder8&9Tict. 
money  in  this  count  mentioned,  with  intent  then  and  there  to  cheat  c.  109,  s.  17, 
and  defraud  him  of  the  same,  to  the  great  injury  and  deception,  of  the  ^or  cheating  at 
said  B.  W.,  in  contempt  of  our  Lady  the  Queen  and  her  laws,  against  ^^''^ 
the  form  of  the  statute  in  such  case  made  and  provided,  and  agiunst  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


No.vn. 

IruKctnentfar  obtaining  Money  by  the  False  Pretence  on  the  part  of  the  Drfendant 
that  he  was  entUled  to  grant  a  Lease  of  certain  Freehold  Property. 

CENTRAL  Criminal  Court, )     The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon   their  oath  present   that  P.  F., 

late  of  the  parish  of  Saint  Luke,  Chelsea,  in  the  county  of  Middlesex, 
labourer,  on  the  11th  day  of  July,  a.d.  1851,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  unlawfully  and  knowingly  did  falsely  pretend  to  one 
B.  E.  that  he  the  said  P.  F.  then  was  the  freeholder  of  a  certain 
messuage  and  premises,  situate  and  being  in  Chnrch-street,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  and  that  he  the  said  P.  F. 
then  had  a  good  and  sufficient  right,  title,  estate^  and  interest  in  the 
said  messuage  and  premises  to  entitle  and  enable  him  the  said  P.  F. 
to  grant  to  the  said  B.  E.  a  lease  of  the  said  messuage  and  premises 
for  a  term  of  twenty  years,  and  that  he  the  said  P.  F.  then  had  power 
to  grant  the  said  lease  to  the  said  B.  E.,  and  to  giye  to  the  said  B.  E. 
a  good  and  yalid  title  to  the  said  messuage  and  premises  for  the  said 
term  of  twenty  years,  by  means  of  which  said  false  pretences  the  said 
P.  F.  did  then  and  there  unlawfully  and  fraudulently  obtain  from  the 
said  B.  E.  thirty  pieces  of  the  current  gold  coin  of  this  realm  called 
sovereigns,  ten  pieces  of  the  current  silver  coin  of  this  realm  called 
shillings,  and  one  promissory  note  of  the  Governor  and  Company 
of  the  Bank  of  England,  for  the  payment  of  ten  pounds  of  the  moneys 
of  the  said  B.  E.,  with  intent  then  and  there  to  cheat  and  defraud 
him  of  the  same  ;  whereas,  in  truth  and  in  fact,  the  said  P.  F.  was 
not  at  the  time  he  so  falsely  pretended  as  aforesaid  the  freeholder  of  the 
said  messuage  and  premises,  or  of  any  part  thereof,  nor  had  he  then  any 
freehold  estate  whatever  in  the  said  messuage  and  premises,  or  in  any 
part  thereof,  as  he  the  said  P.  F.  then  well  knew  ;  and  whereas,  in  truth 
and  in  fact,  the  said  P.  F.  had  not  at  the  time  he  so  falsely  pretended  as 
aforesaid  a  sufficient  right,  title,  estate,  or  interest  to  entitle  or  enable 
him  to  grant  any  lease  of  the  said  messuage  and  premises  for  a  term  of 
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Preoedenu.    the  parish  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 

""71        the  said  Central  Criminal  Court,  unlawfully,  and  bj  a  false  pretence. 

Indictment*       ^^^^  ^^  ^  ^^7»  ^7  ^^^^  ^^^  unlawful  ill  practice  in  playing  at  and  with 

nnder 8 Soviet  Cards,  unlawfully  did  win  and  obtain  from  one  R.  W.  to  him  the  said 

c.  109, 8. 17,     T.  B.,  a  certain  large  sum  of  money  of  the  said  R.  W.,  to  wit,  the  sum 

fordieating at   ^f  4/^  ^^j^  intent  to  cheat  and  defraud  him  of  the  same,  to  the  great 

injury  and  deception  of  the  said  R.  W.,  in  contempt  of  our  said  Lady 

the  Queen  and  her  laws,  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 

Tenth  and         ^^^  crown  and  dignity. 

eleventh  counts.  The  10th  and  1 1th  counts  were  similar  in  form. 
Twelfth  coant.  Twelfth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  at  the  time  of  the  committing  of 
the  offence  hereinafter  mentioned,  the  said  T.  B.,  one  C.  L,  the 
said  J.  Y.,  and  two  other  persons  were  playing  a  certain  game  at  cards, 
to  wit,  called  the  game  of  ^'loo,"  to  wit,  at  the  parish  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  B.  then  and  there  unlawfully  did 
practice  a  certain  fraud  in  playing  the  said  game,  that  is  to  say,  con- 
trary to  the  rules  of  the  said  game,  did  secrete  a  certain  card,  to  wit, 
the  ace  of  clubs,  for  the  purpose  of  playing  such  card  when  the  same 
might  enable  the  said  T.  B.  to  win  thereby  at  the  said  game,  and  the 
said  card,  so  secreted  as  aforesaid,  then  and  there  did  o£fer  to  play  as  a 
certain  card  then  and  there  held  by  the  said  T.  B.  by  chance  at  the  said 
game,  and  not  by  any  unlawful  practice,  trick,  or  manoeuvre,  with  intent 
then  and  there,  and  by  means  of  the  said  fraud  and  unlawful  ill  practice, 
to  win  money  of  and  from  the  said  J.  Y.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  T.  B.  unlawfully  and  by 
a  Mae  pretence,  to  wit,  by  the  said  fraud,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  London  aforesaid,  and  within  the  juris- 
diction of  the  said  court,'  did  attempt  and  endeavour  to  obtain  money  of 
and  from  the  said  J.  Y.,  and  to  cheat  and  defraud  him  of  the  same,  to 
the  great  injury  and  deception  of  the  said  J.  Y.,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all 
other  persons  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
Thirteenth  Thirteenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 

connt  said,  do  further  present,  that  the  said  T.  B.,  on  the  said  23rd  day  of 

January,  in  the  year  of  our  Lord  1851,  at  the  parish  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  by  fraud  and  unlawful  ill  practice  in  playing  at  and 
with  cards,  to  wit,  at  a  certain  game  played  with  cards  called  ^  loo^" 
unlawfully,  fraudulently,  deceitfully,  and  designedly  did  win  from  a 
certain  other  person,  to  wit,  one  R.  W.,  to  himself  the  said  T.  B.,  a 
certain  sum  of  money  of  the  said  R.  W.,  that  is  to  say,  two  pieces  of 
the  current  gold  coin  of  this  realm  called  sovereigns,  one  piece  of  the 
current  gold  coin  of  this  realm  called  a  half-sovereign,  two  pieces  of 
the  current  silver  coin  of  this  realm  called  crowns,  four  pieces  of  the 
current  silver  coin  of  this  realm  called  half-crowns,  five  pieces  of  the 
current  silver  coin  of  this  realm  called  shillings,  and  ten  pieces  of  the 
current  silver  coin  of  this  realm  caUed  sixpences.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  T.  B.  on  the 
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day  and  year  aforesaid,  at  the  parish  aforesaid,  in  London  aforesaid,     Pneedenu. 

and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw*         

fully,  designedly,  and  by  a  false  pretence,  to  wit,  by  the  said  fr^^^in^j^^" 
and  unlawful  ill  practice,  did  obtain  from  the  said  B.  W.  the  said  imders&svict. 
money  in  this  count  mentioned,  with  intent  then  and  there  to  cheat  c.  109^  s.  17, 
and  defraud  him  of  the  same,  to  the  great  injury  and  deception,  of  the  ^or  cheatmg  at 
said  R.  W.,  in  contempt  of  our  Lady  the  Queen  and  her  laws,  against  ^^"^ 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


No.vn. 

Indictment  for  obtaining  Money  by  the  False  Pretence  on  the  part  of  the  Drfendant 
that  he  was  entitled  to  grant  a  Lease  of  certain  Freehold  Property. 

CENTRAL  Criminal  Court,  \    The  jurors  for  our  Lady  the  Queen, 
to  wit,  J  upon   their  oath  present   that  P.  F., 

late  of  the  parish  of  Saint  Luke,  Chelsea,  in  the  county  of  Middlesex, 
labourer,  on  the  11th  day  of  July,  a.d.  1851,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  unlawfully  and  knowingly  did  falsely  pretend  to  one 
B.  E.  that  he  the  said  P.  F.  then  was  the  freeholder  of  a  certain 
messuage  and  premises,  situate  and  being  in  Church-street,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  and  that  he  the  said  P.  F. 
then  had  a  good  and  sufficient  right,  title,  estate,  and  interest  in  the 
said  messuage  and  premises  to  entitle  and  enable  him  the  said  P.  F. 
to  grant  to  the  said  B.  E.  a  lease  of  the  said  messuage  and  premises 
for  a  term  of  twenty  years,  and  that  he  the  said  P.  F.  then  had  power 
to  grant  the  said  lease  to  the  said  B.  E.,  and  to  give  to  the  said  B.  E. 
a  good  and  valid  title  to  the  said  messuage  and  premises  for  the  said 
term  of  twenty  years,  by  means  of  which  said  false  pretences  the  said 
P.  F.  did  then  and  there  unlawfully  and  fraudulently  obtain  from  the 
said  B.  E.  thirty  pieces  of  the  current  gold  coin  of  this  realm  called 
sovereigns,  ten  pieces  of  the  current  silver  coin  of  this  realm  called 
shiUings,  and  one  promissory  note  of  the  Governor  and  Company 
of  the  Bank  of  England,  for  the  payment  of  ten  pounds  of  the  moneys 
of  the  said  B.  E.,  with  intent  then  and  there  to  cheat  and  defraud 
him  of  the  same  ;  whereas,  in  truth  and  in  fact,  the  said  P.  F.  was 
not  at  the  time  he  so  falsely  pretended  as  aforesaid  the  freeholder  of  the 
said  messuage  and  premises,  or  of  any  part  thereof,  nor  had  he  then  any 
freehold  estate  whatever  in  the  said  messuage  and  premises,  or  in  any 
part  thereof,  as  he  the  said  P.  F.  then  well  knew  ;  and  whereas,  in  truth 
and  in  fact,  the  said  P.  F.  had  not  at  the  time  he  so  falsely  pretended  as 
aforesaid  a  sufficient  right,  title,  estate,  or  interest  to  entitle  or  enable 
him  to  grant  any  lease  of  the  said  messuage  and  premises  for  a  term  of 
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Precedents,    twenty  years,  or  any  lease  whatever  of  the  said  messaage  and  premise?, 
or  any  part  thereof,  as  he  the  said  F.  F.  then  well  knew  ;  and  whereas. 


Indictment  for 


inmcimonc  tor   ^^  ^^^^  ^^^  ^^  f^^^  ^^xe  Said  P.  F.  had  not  at  the  time  he  so  falsely 

oot&ioinff  money        .      ■•    ,  <•  .  ■•  .  i  .    ,..••  .   .  .   .         .      i    .  • 


under  false 
pretences. 


Second  count 


pretended  as  aforesaid  any  right,  title,  estate,  or  interest  whatever  in  or 
to  the  said  messuage  and  premises,  nor  had  he  then  power  to  grant  the 
said  lease  to  the  said  B.  £.,  or  to  give  to  the  said  B.  E.  any  tilie  to  the 
said  messuage  and  premises  for  the  said  term  of  twenty  years,  or  for  any 
term  of  years  whatever,  or  any  title  whatever  to  the  said  messuage  and 
premises,  or  any  part  thereof,  to  the  great  damage  of  the  said  B.  £u, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity.' 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned,  one  J.  L.  was  the  owner  and  pro- 
prietor of  the  said  messuage  and  premises  in  the  said  first  count  of  this 
indictment  mentioned  ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  P.  F.,  on  the  day  aforesaid,  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  unlawfully  and  knowingly  did  again 
falsely  pretend  to  the  said  B.  £.  that  he  the  said  P.  F.  then  was  the 
freeholder  of  the  said  messuage  and  premises,  and  that  the  old  gentleman 
to  whom  the  premises  formerly  belonged  (meaning  the  said  J.  L.)  had 
died,  and  had  left  him  the  said  P.  F.  everything,  and  that  he  the  said 
P.  F.  then  had  a  sufficient  estate  and  interest  in  the  said  messuage  and 
premises  to  entitle  and  enable  him  to  grant,  and  then  had  power  to  grant 
to  the  said  B.  E.  a  lease  of  the  said  messuage  and  premises  for  a  term  of 
ninety  years,  by  means  of  which  said  fidse  pretences  in  this  count 
mentioned,  the  said  P.  F.  did  then  and  there  unlawfully  and  fraudalently 
obtain  from  the  said  B.  E.  thirty  pieces  of  the  current  gold  coin  of  this 
realm,  called  sovereigns,  ten  pieces  of  the  current  silver  coin  of  this 
realm  called  shillings,  and  one  promissory  note  of  the  Governor  and 
Company  of  the  Bank  of  England,  for  the  payment  of  ten  pounds  of  the 
moneys  of  the  said  B.  E.,  with  intent  then  and  there  to  cheat  and  defraud 
him  of  the  same  ;  whereas,  in  truth  and  in  fact,  the  said  B.  F.  was  not 
at  the  time  he  so  falsely  pretended,  as  in  this  count  mentioned,  the 
freeholder  of  the  said  messuage  and  premises,  or  any  part  thereof,  nor 
had  he  then  any  freehold  estate  in  the  said  messuage  and  premises^  or  in 
any  part  thereof,  as  he  the  said  P.  F.  then  well  knew  ;  and  whereas,  in 
truth  and  in  fact,  at  the  time  the  said  P.  F.  so  falsely  pretended,  as  last 
aforesaid,  the  said  J.  L.  had  not  died,  as  he  the  said  P.  F.  then  well 
knew  ;  and  whereas,  in  truth  and  in  fact,  the  said  P.  F.  had  not  at  the 
time  he  so  falsely  pretended  as  last  aforesaid,  a  sufficient  estate  or 
interest  in  the  said  messuage  and  premises  to  entitle  or  enable  him  to 
grant,  nor  had  he  then  any  power  to  grant  any  lease  for  a  term  of 
twenty  years,  or  any  lease  whatever  of  the  said  messuage  and  pi*emises, 
or  of  any  part  thereof,  as  he  the  said  P.  F.  then  well  knew,  to  the  great 
damage  of  the  said  B.  E.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  Crown  and  dignity. 


APPENDIX.  liii 


No.  vni. 

Indictment  under  the  Pawnbrokers'  Act^^^  Sf  40  Geo,  3,  c.  99  (amended^  as  to  the 
substitution  of  a  declaration  Jor  an  oath,  by  5  ^  6  Will.  4,  c.  62,  s.  12),  for 
making  a  false  Declaration  before  a  Magistrate  of  the  loss  of  a  Duplicate, 

Counts  under  the  ISth  section  of  the  last-mentioned  Act. 

CENTRAL  Criininal  Court,  \  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon  their  oath   present,  that  before 

and  at  the  time  of  the  committiDg  of  the  offence  hereinafter  in  this' 
count  mentioned,  one  L  J.  V.,  and  one  T.  C.,  lawfully  carried  «on  the 
business  of  pawnbrokers  in  the  Strand,  within  the  Metropolitan  Police 
District,  and  that  whilst  thej  so  carried  on  their  said  business  as  afore- 
said, to  wit,  on  the  4th  of  September,  1850,  one  A.  G.  J.  B.  pawued 
with  them,  and  they  then  received  from  him  in  the  way  of  their  lawful 
calling,  to  wit,  at  the  Strand  aforesaid,  within  the  said  Metropolitan 
Police  District,  cert4un  property,  to  wit,  one  pistol  and  one  pistol-case, 
and  they  then  and  there  advanced  and  paid  to  the  said  A.  G.  J.  B.  a 
large  sum  of  money,  to  wit,  the  sum  of  3/.,  on  the  security  of  the  said 
property,  and  then  and  there  duly  gave  to  the  said  A.  G.  J.  B.  a  memo- 
randum of  the  particulars  of  the  said  pawning,  according  to  the  pro- 
visions of  a  certain  act  of  Parliament,  made  and  passed  in  the  session  of 
Parliament  held  in  the  thirty-ninth  and  fortieth  years  of  the  reign  of  His 
late  Majesty  King  Greorge  the  Third,  intituled  An  Act  for  the  better  regu- 
lating the  Business  of  Pawnbrokers,  That  afterwards,  to  wit,  on  the 
7th  day  of  September,  1850,  the  said  A.  G.  J.  B.  transferred  the  said 
memorandum  to  one  H.  P.  C,  as  and  for  a  security  for  money  then  lent 
by  the  said  H.  P.  C.  to  the  said  A.  G.  J.  B.,  the  said  memorandum  to 
be  retained  by  the  said  H.  P.  C.  until  the  money  so  lent  by  him  should 
be  repaid  by  the  said  A.  G.  J.  B. 

That  afterwards,  to  wit,  on  the  19th  day  of  April,  1861,  and  whilst 
the  said  pistol  and  the  said  pistol-case  were  unredeemed,  and  whilst  the 
said  money  so  lent  by  the  said  H.  P.  C.  to  the  said  A.  G.  J.  B.  as  afore- 
said was  still  unpaid,  the  said  A.  G.  J.  B.  applied  to  the  said  I.  J.  V. 
and  the  said  T.  C,  and  represented  to  them  that  he  had  lost,  mislaid,  or 
destroyed  the  said  memorandum,  and  then  obtained  of  and  from  them  a 
copy  of  the  same,  with  the  form  of  a  declaration,  partly  printed  and 
partly  written,  of  the  particular  circumstances  attending  the  case,  as  the 
same  were  then  and  there  stated  to  them  by  the  said  A.  G.  J.  B.,  accord- 
ing to  the  provisions  of  the  act  of  Parliament  aforesaid,  and  of  a  certain 
other  act  of  Parliament,  made  and  passed  in  the  session  of  Parliament 
held  in  the  fifth  and  sixth  years  of  the  reign  of  His  late  Majesty  King 
William  the  Fourth,  intituled  An  Act  to  Repeal  an  Act  of  the  present 
Session  of  Parliament,  intituled  An  Act  for  the  more  effectual  abolition 
of  Oaths  and  Affirmations  takett  and  made  in  various  Departments  of 
the  State,  and  to  substitute  Declarations  in  lieu  thereof  and  for  the  more 
entire  suppression  of  voluntary  and  extra-Judicial  OatJis  and  .Affidavits, 
and  to  make  other  Provisions  for  the  aooHtion  of  unnecessary  Oaths, 
which  form  of  declaration  was  in  the  words  and  figures  following,  that 
is  to  say  : — 

VOL.  V.  h 


Uv 


AFPEKDIX. 


Precedents. 


No  VIII. 
Indictment 
nnder  the 
Pawnbrokers* 
Act,  for  making 
false  declaration 
of  the  loss  of  a 
duplicate. 


*^*  Unless  this  printed 
form  is  taken  at  once 
before  a  magistrate,  de- 
clared to,  signed,  and 
returned  to  the  pawn- 
broker, the  property 
will  be  delivered  to  the 
ticket. 


Copy  of  the  Note  or 
Memorandum, 

§§§§£§§§§§§§§§§§§§§§ 

V.  and  C.  (late  D.), 
39,  Strand. 

4th  September,  1850. 

Pistol  in  Case. 

£3:0:0 
Mr.  A.  J.  B. 
II.,  20,  Bury-street. 
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[E.]    Middlesex,  to  wit    [Declaration.] 

I,  A.  B.,  of  24,  Brook-street,  Ken- 
nington-road,  do  solemnly  and  sincerely 
declare  that  I  pledged  at  the  shop  of 
Messrs.  Y.  &  C,  39,  Strand,  the  articles 
as  described  in  the  margin,  being  mj 
own  property,  and  received  a  note  or 
memorandum  (meaning  the  note  or  memo- 
randum aforesaid),  which  I  have  since 
lost,  mislaid,  or  destroyed,  and  that  I  have 
not  sold  or  transferred  the  same  to  any 
person  or  persons  whatsoever,  and  I  make 
this  solemn  declaration,  conscientiously 
believing  the  same  to  be  true,  and  by 
virtue  of  the  provisions  of  an  act  made 
and  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  His  late  Majesty  King 
William  the  Fourth,  intituled  An  Act  to 
repeal  an  Act  of  the  present  Session  of 
Parliament,  intituled  an  Act  for  the  mare 
effectual  abolition  of  Oaths  and  Afftrma- 
tions  tahen  and  made  in  various  Depart- 
ments of  the  State,  and  to  substitute 
Declarations  in  lieu  thereof  and  for  the 
more  entire  suppression  of  voluntary  and 
extra-judicial  Oaths  and  Affidavits,  and 
to  make  other  Provisions  for  the  aboUtion 
of  unnecessary  Oaths. 


Declared  before  a  police  magistrate  of  the  Metropolis  1 
this  19th  day  of  April,  1851.  J 

That,  in  order  to  render  the  said  form  of  declaration  of  any  avail, 
and  for  the  purpose  of  enabling  the  said  A.  G.  J.  B.  to  obtain  from  the 
said  L  J.  V.  and  the  said  T.  C.  the  said  pistol  and  the  said  pistol-case  so 
pledged  with  them  as  aforesaid,  it  then  became  necessary  that  the  said 
A.  G.  J.  B.  should  solemnly  declare  before  some  one  police  magistrate 
having  authority  within  the  district  in  which  the  said  pistol  and  the  said 
pistol-case  were  so  pawned  as  aforesaid,  to  receive  the  said  declaration 
that  the  particular  circumstances  contained  in  the  said  form  of  declara- 
tion were  and  each  of  them  was  true.  That  the  said  A.  G.  J.  B.,  late 
of  the  parish  of  St.  Paul,  Covent-garden,  in  the  county  of  Middlesex, 
clerk,  i^terwards,  to  wit,  on  the  19th  of  April,  1851,  at  the  parish  afore- 
said, in  the  county  aforesaid,  within  the  said  Metropolitan  Pcdice  Dis- 
trict, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
did  go  before  D.  J.,  Esq.,  then  and  there  being  one  of  the  police  magis- 
trates of  the  metropolis,  then  sitting  at  Bow -street  Police  Court,  and 
then  acting  in  and  for  the  said  Metropolitan  Police  District,  and  did  then 
and  there  voluntarily  make  and  subscribe  the  said  form  of  declaration, 
and  did  then  and  there,  before  the  said  D.  J.,  Esq.,  falsely,  corruptly, 
knowingly,  wilfully,  and  maliciously,  solemnly  declare  that  the  particular 
circumstances  contained  in  the  said  declaration  were  and  each  of  them 
was  true,  he  the  said  D.  J.,  Esq.,  then  and  there  having  sufficient  and 
competent  authority  to  take  and  receive  such  declaration  so  voluntarily 
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made  bj  the  said  A.  G.  J.  B.  in  that  behalf,  according  to  the  provisions     Precedents. 
of  the  acts  of  Parliament  aforesaid.     That  the  said  A.  G.  J.  B.  did  then         '^u 
and  there,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  indictment  ' 
falsely,  corruptly,  knowingly,  wilfully,  and  maliciously  make  and  sub-  nnder  the 
scribe  the  said  declaration,  he  then  and  there  well  knowing  the  same  to  Pawnbrokers' 
be  untrue  in  the  material  particulars  following,  that  is  to  say,  that  he  ^J*'  ^^  ^J°^ 
then  and  there  well  knew  that  he  had  transferred  the  original  memoran-  JJ^^  J^  ^{^ 
dum  first  above  mentioned  to  the  said  H.  P.  C,  and  that  he  had  not  lost,  duplicate, 
mislaid,  or  destroyed  the  said  memorandum,  and  that  the  said  memoran- 
dum was  then  in  the  custody  and  possession  of  the  said  H.  P.  C,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  in  this  count  mentioned,  one  L  J.  Y.  and  one  T.  C. 
lawfully  carried  on  the  business  of  pawnbrokers  in  the  Strand,  within 
the  Metropolitan  Police  District,  and  that  whilst  they  so  carried  on  their 
said  business  as  aforesaid,  to  wit,  on  the  4th  of  September,  1850,  the 
said  A.  G.  J.  B.  pawned  with  them,  and  they  then  received  from  him, 
in  the  way  of  their  lawful  calling,  to  wit,  at  the  Strand  aforesaid,  and 
within  the  Metropolitan  Police  District,  certain  other  property,  to  wit, 
one  pistol  and  one  pistol- case,  and  they  then  and  there  advanced  and 
paid  to  the  said  A.  G.  J.  B.  a  large  sum  of  money,  to  wit,  the  sum  of 
3/.,  on  the  security  of  the  said  last-mentioned  property,  and  then  and 
there  duly  gave  to  the  said  A.  G.  J.  B.  a  memorandum  of  the  parti- 
culars of  the  said  pawning,  according  to  the  provisions  of  a  certain  act 
of  Parliament  made  and  passed  in  4he  session  of  Parliament  held  in  the 
thirty-ninth  and  fortieth  years  of  the  reign  of  His  late  Migesty  Eang  G«orge 
the  Third,  intituled  An  Act/or  the  better  regtdating  the  Bimness  of  Pawn' 
brokers.  That  afterwards,  to  wit,  on  the  said  7th  day  of  September, 
1850,  the  said  A.  G.  J.  B.  transferred  the  said  last-mentioned  memo- 
randum to  the  said  H.  P.  C,  as  and  for  a  security  for  money  then  lent 
by  the  said  H.  P.  C.  to  the  said  A.  G.  J.  B.,  the  said  memorandum  to 
be  retained  by  the  said  H.  P.  C.  until  the  money  so  lent  by  him  as  afore- 
said should  be  repaid  by  the  said  A.  G.  J.  B.  That  afterwards,  and  whilst 
the  said  pistol  and  the  said  pistol-case  were  unredeemed,  and  whilst  the 
said  money  so  lent  by  the  said  H.  P.  C.  to  the  said  A.  G.  J.  B.  as  last  afore- 
said was  still  unpaid,  the  said  A.  G.  J.  B.  designing  and  intending  to  make 
it  appear  to  the  said  L  J.  Y.  and  the  said  T.  C.  that  he  had  not  trans- 
ferred the  said  memorandum  to  any  person  whatever,  but  that  he  had 
lost,  mislaid,  or  destroyed  the  same,  and  designing  and  intending  to 
obtain  from  the  said  I.  J.  Y.  and  the  said  T.  C.  the  pistol  and  the  pistol- 
case  so  pawned  with  them  as  last  aforesaid,  it  became  material  and 
necessary  for  the  carrying  out  the  said  purposes  of  him  the  said 
A.  G.  J.  B.,  that  he  should  make  and  subscribe  a  solemn  declaration 
before  one  of  the  police  magistrates  of  the  metropolis  having  jurisdiction 
as  a  justice  of  the  peace  within  the  district  where  the  said  last-men- 
tioned pistol  and  the  said  last-mentioned  pistol-case  were  so  as  aforesaid 
pawned,  that  he  the  said  A.  G.  J.  B.  had  not  sold  or  transferred  the  said 
memorandum  to  any  person  or  persons  whatsoever,  but  that  he  had  lost, 
mislaid,  or  destroyed  the  same.  That,  in  pursuance  of  the  said  design 
and  intention,  the  said  A.  G.  J.  B.  afterwards,  to  wit,  on  the  19th  of 
April,  1851,  at  the  parish  aforesaid,  in  the  county  aforesaid,  within  the 
Metropolitan  Police  District,  and  within  the  jurisdiction  of  the  Central 
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Precedents,     Criminal  Court,  did  go  before  D.  J.,  Esq.,  then  and  there  being  one  of 

the  police  magistrates  of  the  metropolis,  sitting  at  Bow-street  Police 

I  d^t  ^^t^  Court,  and  then  acting  in  and  for  the  said  Metropolitan  Police  District, 
nnderthe  ^"^  ^^^  ^^^^  ^^^  there,  and  within  the  said  jurisdiction,  voluntarilj 

Pawnbrokers*  make  and  subscribe  a  declaration  before  the  said  D.  J.,  Esq.,  he  the  said 
Act,  for  making  D.  J.,  Esq.,  then  and  there  having  sufficient  and  competent  authoritj  to 
false  declaration  ^^j^g  j^^^  receive  such  declaration  so  voluntarily  made  by  the  said 
duplicate.  -^'  ^'  ^'  •^'  ^°  ^^**   behalf,   according  to  the  provisions  of  the  said 

statute,  and  that  the  said  A.  G.  J.  B.  then  and  there,  by  his  said 
last-mentioned  declaration,  so  then  and  there  made  by  him,  did  falsely, 
wilfully,  and  corruptly,  solemnly  declare,  among  other  things,  before  the 
said  D.  J.,  Esq.,  then  and  there  having  such  sufficient  and  competent 
authority  as  aforesaid,  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  he  the  said  A.  G.  J.  B.  had  not  then  transferred  the  said  last- 
mentioned  memorandum  to  any  person  whatsoever,  and  that  he  the  said 
A.  G.  J.  B.  had  lost,  mislaid,  or  destroyed  the  same,  whereas,  in  truth 
and  in  fact,  the  said  A.  G.  J.  B.  then  and  there  well  knew  that  he  had 
then  transferred  the  said  memorandum  to  the  said  H.  P.  C,  and  that  he 
had  not  lost,  mislaid,  or  destroyed  the  said  memorandum,  but  that  the 
said  memorandum  was  then  in  the  custody  and  possession  of  the  said 
H.  P.  C.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  A.  G.  J.  B.,  in  manner  and  form  aforesaid,  did  falsely, 
wilfully,  and  corruptly  make  the  said  last-mentioned  declaration,  he  then 
and  there  well  knowing  the  same  to  be  false,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar 
Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  G.  J.  B.  afterwards,  to  wit,  on  the  1 9th 
of  April,  1851,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  came  in  his  own  proper  person  before 
the  said  D.  J.,  Esq.,  then  being  one  of  the  Metropolitan  police  magistrates 
sitting  in  and  for  the  Metropolitan  Police  District,  and  then  sitting  at 
Bow-street  Police  Court,  within  the  said  district,  to  wit,  at  the  pai-ish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  aforesaid, 
for  the  purpose  and  in  order  that  the  said  A.  G.  J.  B.  might  then  and 
there,  under  and  in  pursuance  of  the  provisions  of  the  said  acts  of  Par- 
liament in  the  first  count  of  this  indictment  mentioned,  make,  subscribe, 
and  solemnly  declare  the  truth  of  a  certain  declaration  of  him  the  said 
A.  G.  J.  B.,  partly  printed  and  partly  written,  which  he  the  said 
A.  G.  J.  B.  then  and  there  for  the  purposes  aforesaid  produced  to  the 
said  D.  J.,  Esq.  (he  the  said  D.  J.,  Esq.,  then  and  there  having  a  compe- 
tent power  and  authority  to  take  and  receive  the  said  last  mentioned 
declaration.)  That  at  the  time  of  the  production  by  the  said  A.  G.  J.  B. 
of  the  said  last-mentioned  declaration  before  the  said  D.  J.,  Esq.,  as 
aforesaid,  and  at  the  time  the  said  A.  G.  J.  B.  made  and  subscribed  the 
said  last-mentioned  declaration,  and  so  solemnly  declared  as  hereinafter 
in  this  count  mentioned,  it  then  and  there  became  and  was  material  to 
and  in  respect  of  the  purpose  for  which  the  said  A.  G.  J.  B.  made  and 
subscribed  the  said  last-mentioned  declaration  and  so  solemnly  declared 
as  hereinafter  mentioned,  to  inquire  whether  the  said  A.  G.  J.  B.  had 
lost,  mislaid,  or  destroyed  a  certain  note  or  memorandum  in  the  said  Inst- 
mentioned  declaration  mentioned,  and  whether  the  said  A.  G.  J.  B.  had 
transfeiTed  the  said  last-mentioned  note  or  memorandum  to  any  other 
person.     That  the  said  A.  G.  J.  B.  then  and  there,  and  -within  the  said 
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jurisdiction,  before  the  said  D.  J.,  Esq.  (he  the  said  D.  J.,  Esq.,  then  and    Precedenu. 

there  having  such  lawful  and  competent  power  and  authority  as  last         

aforesaid),  falsely,  wilfully,  corruptly,  and  maliciously  did  make  and .  ,?®'  ^'J^ 

subscribe  the  said  last-mentioned  declaration,  and  then  and  there  falsely,  ,^derX) 

wilfully,  corruptly,  maliciously,  and  well  knowing  the  contrary  thereof  Pawnbrokcn' 

to  be  true,  did  solemnly  declare  the  said  last-mentioned  declaration  to  be  Act,  for  making 

true,  and  then  and  there,  in  and  by  the  said  declaration,  did  solemnly  ^*®  declaration 

declare,  amongst  other  things,  in  substance  and  to  the  effect  following,  ^^pij^^  °  * 

that  is  to  say,  that  he  the  said  A.  G.  J.  B.  had  then  lost,  mislaid  or 

destroyed  the  said  note  or  memorandum  in  the  said  last-mentioned 

declaration  mentioned,  and  that  he,  the  said  A*  Cr.  J.  B.  had  not  sold  or 

transferred  the  said  last-mentioned  note  or  memorandum  to  any  person 

or  persons  whatsoever;  whereas,  in  truth  and  in  fact,  the  said  A.  6.  J.  B., 

at  the  said  time  when  he  so  made  and  subscribed  the  said  last-mentioned 

declaration,  and  so  solemnly  declared  as  in  this  count  mentioned,  then 

and  there  well  knew  that  the  said  last-mentioned  declaration  was  untrue, 

in  this  that  he  the  said  A.  G.  J.  B.  had  not  then  lost,  mislaid,  or 

destroyed  the  said  last-mentioned  note  or  memorandum,  as  he,  the  said 

A.  G.  J.  B.  then  and  there  well  knew,  and  that  he  the  said  A.  G.  J.  B.  had 

then  transferred  the  said  last-mentioned  note  or  memorandum,  to  wit,  to  the 

said  H.  P.  C,  to  wit,  as  a  security  for  money  lent  by  the  said  H.  P.  C.  to  the 

said  A.  G.  J.  B.,  as  he  the  said  A.  G.  J.  B.  then  and  there  well  knew, 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and 

dignity. 

Fourth  Counted) — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  the  time  of  the  committing  the  offence 
next  hereinafter  mentioned,  to  wit,  on  the  31st  of  August,  1850,  to  wit, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  A.  G.  J.  B.  had 
deposited  with  the  said  I.  J.  Y.  and  the  said  T.  C,  certain  other  pro- 
perty, to  wit,  two  guns  and  two  gun-cases,  and  that  the  said  L  J.  V.  and 
the  said  T.  C,  then  and  there  received  the  same,  and  they  then  and 
there  advanced  and  paid  to  the  said  A.  G.  J.  B.  a  large  sum  of  money, 
to  wit,  the  sum  of  2\l.  13;.  on  the  security  of  the  said  last-mentioned 
property,  and  then  and  there  gave  to  the  said  A.  G.  J.  B.,  a  memo- 
randum of  the  particulars  of  the  said  deposit  as  a  voucher  for  the  same. 
That  afterwards,  to  wit,  on  the  said  31st  day  of  August,  1850,  to  wit,  at 
the  parish  aforesaid,  in  the«county  aforesaid,  the  said  A.  G.  J.  B.  trans- 
ferred the  said  last  mentioned  memorandum  to  the  said  H.  P.  C.  as  and  for 
a  security  for  money  then  and  there  lent  by  the  said  H.  P.  C.  to  the  said 
A.  G.  J.  B.,  the  said  memorandum  to  be  retained  by  the  said  H.  P.  C. 
until  the  money  so  lent  by  him  as  aforesaid  should  be  repaid  by  the  said 
A.  G.  J.  B.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  and  whilst  the  said  two  guns  and  the 
said  two  gun-cases  were  unredeemed  from  the  said  I.  J.  V.  and  the 
said  T.  C,  and  whilst  the  said  money  so  lent  by  the  said  H.  P.  C.  to  the 
said  A.  G.  J.  B.,  as  last  aforesaid,  was  still  unpaid,  the  said  A.  G.  J.  B. 
fraudulently  designing  and  intending  to  make  it  appear  to  the  said 
I.  J.  V.  and  the  said  T.  C.  that  he  had  not  transferred  the  said 
memorandum  to  any  person  whatever,  but  that  he  had  lost,  mislaid,  or 
destroyed  the  same,  and  fraudulently  designing  and  intending  to  obtain 

(a)  The  three  last  coants  were  framed  under  the  IStb  section  of  the  5  &  6  Will.  4,  c.  62, 
inasmach  as  the  sam  advanced  in  the  transaction  they  refer  to  was  ahove  10/.,  and  therefore 
not  within  the  operation  of  the  Pawnbrokers'  Act. 
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Preeedenfs. 


No.  vin. 

Indictment 
under  the 
Pawnbrokers* 
Act,  for  making 
false  declaration 
of  the  loss  of  a 
dnplicate. 


from  the  said  I.  J.  Y.  and  the  said  T.  C.  the  two  gans  and  the  two 
gun-cases  so  deposited  with  them  as  aforesaid,  it  became  material  and 
necessary  for  the  carrying  out  the  said  fraudulent  design  and  intentioa 
of  him  the  said  A.  G.  J.  B.,  that  he  should  make  and  subscribe  a  solemn 
declaration  before  some  one  justice  of  the  peace  or  other  person  authorized 
by  law  to  receive  and  take  the  same  according  to  the  provisions  of  the 
said  act  of  Parliament  made  and  passed  in  the  session  of  Parliament 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  His  late  Majesty  King 
William  the  Fourth,  that  he  the  said  A.  G.  J.  B.  had  not  transfeired  the 
said  last  memorandum  to  any  person  whatsoever,  but  that  he  had  lost, 
mislaid,  or  destroyed  the  same.  Ajid  the  jurors,  upon  their  oath  afore- 
said, do  further  present,  that  in  pursuance  of  the  fraudulent  design  and 
intention  aforesaid,  the  said  A.  G.  J.  B.  afterwards,  to  wit,  on  the  19th 
day  of  April,  in  the  year  of  our  Lord  1851,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court)  did  go  before  D.  J.,  Esq.,  then  and  there  being  one  of  the  police 
magistrates  of  the  Metropolis,  then  sitting  at  Bow-street  Police  Court 
for  and  then  acting  within  the  said  Metropolitan  Police  District,  and  did 
then  and  there  &lsely,  corruptly,  and  wilfully,  voluntarily  make  and 
subscribe  a  declaration  before  the  said  D.  J.,  Esq.  (he  the  said  D.  J.,  Esq^ 
then  and  there  having  sufficient  and  competent  authority  to  take  and 
receive  such  declaration  so  voluntarily  made  by  the  said  A.  G.  J.  B.  in  that 
behalf,  according  to  the  provisions  of  the  statute  last  above-mentioned), 
which  said  declaration  is  in  the wordsandfigures  following,  that  is  to  say: — 

[D.]  Middlesex,  to  wit  [Declaration.] 
I,  A.  G.  J.  B,,  of  No.  24,  Brook-street, 
Kennington-road,  do  solemnly  and  sincerely 
declare,  that  I  deposited,  at  the  shop  of 
Messrs.  V.  &  C,  39,  Strand,  the  articles 
as  described  in  the  margin,  being  my  own 
property,  and  received  a  note  or  memo- 
randum (meaning  thereby  the  memorandum 
aforesaid)  which  I  have  since  lost,  mislaid, 
or  destroyed,  and  that  I  have  not  sold  or 
transferred  the  same  to  any  person  or 
persons  whatsoever,  and  I  make  this  solemn 
declaration,  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  pro- 
visions of  an  act  made  and  passed  in  the 
fifth  and  sixth  years  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth, 
intituled  An  Act  to  repeal  an  Act  of  the 
present  Session  of  Parliament,  intituled 
An  Act  for  the  more  effectual  abolition  of 
Oaths  and  Affirmations  taken  and  made 
in  various  Departments  of  the  State,  and 
to  substitute  Declarations  in  lieu  thereof , 
and  for  the  more,  entire  Suppression  of 
voluntary  and  extra-judicial  Oaths  and 
Affidavits,  and  to  mahe  other  Provisions 
for  the  abolition  of  unnecessary  Oaths, 


*^*  Unless  this  printed 
form  is  taken  at  once 
before  a  magistrate,  de- 
clared to,  signed,  and 
returned  to  the  pawn- 
broker, the  property  will 
be  delivered  to  the  ticket. 


Copy  of  the  Note  or 
Memorandum. 

§§§§§§§§§§§§§§§§§§§ 

V.  and  C.  (late  D.), 
39,  Strand. 

31st  August,  1850. 
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Two  Guns  in  Cases. 


Mr.  A.  G.  J.  B. 

Declared  before  a 

this  19  th 
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police  magistrate  of  the  Metropolis,  i  a    p    t  "r 
ith  day  of  April,  1851.  j-  a.  Vx.  J.  i$. 
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And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present,     Preeedmu, 

that  at  the  time  the  said  A.  G.  J.  B.  so  made  and  subscribed  the  said         

last-mentioned  declaration  as  aforesaid,  he  then  and  there  well  knew,  as  the  .  j^^^V^ 
fact  was,  that  he  had  transferred  the  said  memorandum  to  the  said  ^j^^„  ^^^^ 
H.  P.  C,  and  that  he  had  not  lost,  mislaid,  or  destroyed  the  said  memo-  Pawnbrokers' 
randum,  but  that  the  said  memorandum  was  then  in  the  custody  and  Act,  for  making 
possession  of  the  said  H.  P.  C.     And  so  the  jurors  aforesaid,  upon  their  ^f^^r*"*]'^*^ 
oath  aforesaid,  do  say  that  the  said  A.  G.  J.  B.  then  and  there,  and  duplicate. 
in  manner  aforesaid,  did  falsely,  wilfully,  and  corruptly  make  a  false 
declaration,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Fifth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  the  time  of  the  committing  the  offence 
hereinafter  next  mentioned,  to  wit,  on  the  31st  day  of  August,  in  the 
year  of  our  Lord  1850,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  A.  G.  J.  B.  had  deposited  with  the  said  L  J.  V.  and 
the  said  T.  C.  certain  other  property,  to  wit,  two  guns  and  two  gun-cases, 
and  the  said  L  J.  V.  and  the  said  T.  C.  then  and  there  receiyed  the  same, 
and  then  and  there  advanced  and  paid  to  the  said  A.  G.  J.  B.  a  large 
sum  of  money,  to  wit,  the  sum  of  twenty-one  pounds  thirteen  shillings, 
on  the  security  of  the  said  last-mentioned  property,  and  then  and  there 
gave  to  the  said  A.  G.  J.  B.  a  memorandum  of  the  particulars  of  the 
said  deposit,  for  and  as  a  voucher  for  the  same.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to 
wit,  on  the  said  3 1st  day  of  August,  in  the  year  of  our  Lord  1850,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  A.  G.  J.  B. 
transferred  the  said  memorandum  to  the  said  H.  P.  C,  as  and  for  a  security 
for  money  then  and  there  lent  by  the  said  H.  P.  C.  to  the  said  A.  G.  J.  B., 
the  said  memorandum  to  be  retained  by  the  said  H.  P.  C.  until  the  money 
so  lent  by  him  as  aforesaid  should  be  repaid  by  the  said  A.  G.  J.  B.  ; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  and  whilst  the  two  last-mentioned  guns  and  the  said 
two  last-mentioned  gun-cases  were  unredeemed,  and  whilst  the  said  last- 
mentioned  money  so  lent  by  the  said  H.P.  C.to  the  said  A.  G.J.  B.  was  still 
unpaid,  the  said  A.G.  J.B.  fraudulently  designing  and  intending  to  make 
it  appear  to  the  said  L  J.  V.  and  the  said  T.  C.  that  he  had  not  trans- 
ferred the  said  last-mentioned  memorandum  to  any  person  whatever,  but 
that  he  had  lost,  mislaid,  or  destroyed  the  same,  and  designing  and 
intending  to  injure  and  defraud  the  said  L  J.  V.  and  the  said  T.  C.,  and 
to  obtain  from  them  the  two  last-mentioned  guns  and  the  two  last-men- 
tioned gun-cases  so  deposited  with  them  as  aforesaid,  it  became  material 
and  necessary  for  the  carrying  out  the  said  fraudulent  design  and  inten- 
tion of  him  the  said  A.  G.  J.  B.,  that  he  should  make  and  subscribe  a 
solemn  declaration  before  some  one  justice  of  the  peace,  or  other  person 
authorized  by  law  to  receive  and  take  the  same,  according  to  the 
provisions  of  the  said  act  of  Parliament  made  and  passed  in  the  session 
of  Parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of  His  late 
M^esty  King  William  the  Fourth,  that  the  said  A.  G.  J.  B.  had  not 
transferred  the  said  last-mentioned  memorandum  to  any  person  or  persons 
whatsoever,  but  that  he  had  lost,  mislaid,  or  destroyed  the  same. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  in  pursuance  of  the  fraudulent  design  and  intention  aforesaid,  the 
said  A.  G.  J.  B.  afterwards,  to  wit,  on  the  19th  day  of  April,  in  the 
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Precedents,    jear  of  our  Lord  1851,  at  the  parish  aforesaid,  in  the  county 

and  within  the  jurisdiction  of  the  Central  Criminal  Court,  did  go  before 

Indictaient  ^'  *^'^  Esq.,  then  and  there  being  one  of  the  police  magistrates  of  the 
nnderthe  Metropolis  then  sitting  at  Bow-street  Police  Court,  and  then  actiiig 

Pawnbrokers'  within  and  for  the  said  Metropolitan  Police  District,  and  did  then  and 
Act,  for  making  there,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  falselj, 
rf  tbe^l^"f  a**  corruptly,  and  wilfully,  voluntarily  make  and  subscribe  a  declaratioa 
doplicate.  before  the  said  D.  J.,  Esq.,  he  the  said  D.  J.,  Esq.,  then  and  there,  and 

within  the  said  jurisdiction,  having  sufficient  and  competent  authority 
to  take  and  receive  such  declaration  so  voluntarily  made  by  the  said 
A.  G.  J.  B.  in  that  behalf,  according  to  the  form  in  the  schedule  annexed 
to  the  statute  last  above-mentioned ;  and  that  the  said  A.  G.  J.  B.,  by 
his  said  declaration  so  then  and  there  made  by  him  under  and  by  virtue 
of  the  said  last-mentioned  act  of  Parliament,  did  falsely,  corruptly,  and 
wilfully,  solemnly  declare  among  other  things  before  the  said  D.  J.,  Esq. 
(he  then  and  there  having  such  sufficient  and  competent  authority  as 
aforesaid),  in  substance  and  to  the  effect  following,  that  is  to  say,  that  he 
the  said  A.  G.  J.  B.  had  not  transferred  the  said  last-mentioned 
memorandum  to  any  person  or  persons  whatsoever,  and  that  he  the  said 
A.  G.  J.  B.  had  lost,  mislaid,  or  destroyed  the  same  ;  whereas,  in  truth 
and  in  fact,  the  said  A.  G.  J.  B.,  at  the  time  he  so  made  the  said  last- 
mentioned  declaration,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
well  knew,  as  the  fact  then  was,  that  he  had  transferred  the  said 
memorandum  to  the  said  H.  C,  and  that  he  had  not  lost,  mislaid,  or 
destroyed  the  said  memorandum,  but  that  the  said  memorandum  was 
then  in  the  custody  and  possession  of  the  said  H.  C.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  G.  J.  B.  did 
then  and  there,  and  within  the  said  jurisdiction,  falsely,  corruptly,  and 
wilfully,  voluntarily  make  and  subscribe  the  said  last- mentioned  declara- 
tion, knowing  the  same  to  be  false,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Sixth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  G.  J.  B.  afterwards,  to  wit,  on  the 
19th  day  of  April,  in  the  year  of  our  Lord  1851,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  aforesaid,  oame 
in  his  own  proper  person  before  the  said  D.  J.,  Esq.,  then  being  one 
of  the  Metropolitan  police  magistrates  acting  in  and  for  the  Metro- 
politan Police  District,  and  then  sitting  at  Bow  sti'eet  Police  Court, 
within  the  said  district,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  for  the  purpose  and  in 
order  that  he  the  said  A.  G.  J.  B.  might  then  and  there,  under  and  in 
pursuance  of  the  provisions  of  the  said  act  of  Parliament,  made  and 
passed  in  the  session  of  Parliament  holden  in  the  fifth  and  sixth 
years  of  the  reign  of  His  late  Majesty  King  William  the  Fourth,  make, 
subscribe,  and  solemnly  declare  the  truth  of  a  certain  declaration  of  him 
the  said  A.  G.  J.  B.,  partly  printed  and  partly  written,  which  be  the 
said  A.  G.  J.  B.  then  and  there,  for  the  purpose  aforesaid,  produced  to 
the  said  D.  J.,  Esq.  (he  the  said  D.  J.,  Esq.,  then  and  there  having  a 
competent  power  and  authority  to  take  and  receive  the  said  last-men- 
tioned declaration  in  that  behalf.)  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  at  the  time  of  the  pro- 
duction by  the  said  A.  G.  J.  B.  of  the  said  last-mentioned  declaration 
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before  the  said  D.  J.,  Esq.,  as  aforesaid,  and  at  the  time  the  said    Pncedentt. 

A.  G.  J.  B.  made  and  sabscribed  the  said  last-mentioned  declaration,         

and  so  solemnly  declared,  as  hereinafter  in  this  count  mentioned,  it  then  ,  .^f*  ^J^ 
ana  there  became  and  was  material  to  and  m  respect  of  the  purpose  ^q^  ^j^^ 
for  which  the  said  A.  6.  J,  B.  made  and  subscribed  the  last-mentioned  PawnbrokecB' 
declaration,  and  so  solemnly  declared  as  hereinafter  mentioned,  to  inquire  Act,  for  making 
whether  the  said  A.  G.  J.  B.  had  lost,  mislaid,  or  destroyed  a  certain  ^f^/j^^^" 
note  or  memorandum  in  the  said  last-mentioned  declaration  mentioned  ;  aopiicabT 
and  whether  the  said  A.  G.  J.  B.  had  transferred  the  said  last-mentioned 
note  or  memorandum  to  any  person  or  persons  whatsoever.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  A.  G.  J.  B.  then  and  there  before  the  said  D.  J.,  Esq.  (he  the 
said  D.  J.,  Esq.,  then  and  there  having  such  lawful  and  competent 
power  and  authority  as  last  aforesaid),  falsely,  wilfully,  corruptly,  and 
maliciously  did  make  and  subscribe  the  said  last-mentioned  declaration, 
and  then  and  there  and  within  the  said  jurisdiction,  falsely,  wilfully, 
corruptly,  maliciously,  and  well  knowing  the  contrary  thereof  to  be  true, 
did  solenmly  declare  the  said  last-mentioned  declaration  to  be  true, 
and  then  and  there  in  and  by  the  said  declaration  did  solemnly  declare, 
among  other  things,  in  substance  and  to  the  effect  following,  that  is 
to  say,  that  he  the  said  A.  G.  J.  B.  had  then  lost,  mislaid,  or  destroyed  the 
said  note  or  memorandum  in  the  said  last-mentioned  declaration  men- 
tioned, and  that  he  the  said  A.  G.  J.  B.  had  not  sold  or  transferred 
the  said  last-mentioned  note  or  memwandnm  to  any  person  or  persons 
whatsoever ;  whereas,  in  truth  and  in  fact,  the  said  A.  G.  J.  B.,  at 
the  said  time  when  he  so  made  and  subscribed  the  said  last-mentioned 
declaration,  and  so  solemnly  declared,  as  in  this  count  mentioned,  then 
and  there  well  knew  that  the  said  last-mentioned  declaration  was  untrue 
in  this,  that  he  the  said  A.  G.  J.  B.  had  not  then  lost,  mislaid,  or 
destroyed  the  said  last-mentioned  note  or  memorandum,  as  he  the  said 
A.  G.  J.  B.  then  and  there  well  knew,  and  that  he  the  said  A.  G.  J.  B. 
had  transferred  the  said  last-mentioned  note  or  memorandum,  to  wit,  to 
the  said  H.  P.  C,  to  wit,  as  a  security  for  money  lent  by  the  said  H.  P.  C. 
to  the  said  A.  G.  J.  B.,  as  he  the  said  A.  G.  J.  B.  then  and  there  well 
knew,  ag^nst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


No.  IX. 

Indictment  for  Petjnry  on  a  trial  at  Nisi  Pritu  in  ihe  Court  of  Exchequer, 

CENTRAL  Criminal  Ck>urt, )      The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon  their  oath  present,  that  hereto- 

fore  and  after  the  first  day  oi  November,  in  the  year  of  our  Lord 
1851,  to  wit,  at  the  sittings  of  Nisi  Prius,  holden  in  Michaelmas  Term 
on  the  24th  day  of  November,  in  the  fifteenth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  and  in  the  year  of  our  Lord  1861,  at  West- 

VOL.   V.  I 
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Precedenu.    minster  Hall,  in  and  for  the  connty  of  Middlesex,  before  Sir  TbtmuiB 

Joshua  Piatt,  Knight,  one  of  the  Barons  of  Her  Majesty's  Excbequer 

Indict^  Dt  f      ^^  Westminster  aforesaid,  in  the  absence  and  in  the  place  and  stead  of 
perjury.  ^^^  Right  Honourable  Sir  Frederick  Pollock,  Knight,  then  being  Chief 

Baron  of  Her  Majesty's  Exchequer  aforesaid,  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,  certain  issues  theretofore  duly  joined  in  a 
certain  action  on  the  case  then  depending  in  the  said  Court  of  Excheqnery 
wherein  one  T.  B.  was  the  plaintiff,  and  one  G.  H.  was  the  defendant, 
came  on  to  be  tried  in  due  form  of  law,  and  the  same  were  then  and 
there,  that  is  to  say,  on  the  said  24th  day  of  November,  in  the  year 
aforesaid,  and  by  adjournment  on  the  25th  day  of  November,  in  the  year 
aforesaid,  duly  tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn 
and  taken  between  the  parties  aforesaid,  and  that  upon  the  sud  trial  the 
said  T.  B.,  late  of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex, 
labourer,  then  and  there,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  appeared  as  a  witness,  and  to  give  evidence  for  and  on 
behalf  of  himself  the  said  T.  B.,  as  such  plaintiff  in  the  action  aforesaid 
(the  said  action  not  being  an  action,  suit,  proceeding,  or  bill  in  any 
Coiirt  of  Common  Law,  nor  any  other  proceeding  whatsoever  institated  in 
consequence  of  adultery,  nor  an  action  for  breach  of  promise  of  marriage)^ 
and  that  the  said  T.  B.  was  then  and  there,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  duly  sworn  and  took  his  corporal 
oath  upon  the  Holy  Grospel  of  God,  before  the  said  Sir  Thomas  J<»haa 
Piatt,  Knight,  so  being  such  baron  as  aforesaid,  that  the  evidence  which 
he  the  said  T.  B.  should  give  to  the  said  Court  there  and  to  the  said 
jury  so  sworn  as  aforesaid,  touching  the  matters  then  in  question  between 
the  said  parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth  (he  the  said  Sir  Thomas  Joshua  Piatt,  Knight,  so  being  snch 
baron  as  aforesaid,  then  and  there  having   sufficient  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said  T.  B.  in 
that  behalf.)    And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  B.,  for  a  long  space  of  time,  to  wit^ 
from  the  25th  day  of  March,  in  the  year  of  our  Ix)rd  1844,  and  from 
thence  until  and  upon  the  21st  day  of  June,  in  the  year  of  our  Lord 
1851,  was  and  still  is  tenant  to  the  said  G.  H.  of  a  certain  dwelling- 
house  and  premises,  with  the  appurtenances,  situate  and  being  in  the 
county  aforesaid,  at  and  under  a  certain  rent  theretofore  payable  by  the 
said  T.  B.  to  the  said  G.  H. ;  and  that  before  the  commencement  of  the  said 
action,  to  wit,  on  the  said  21st  day  of  June,  in  the  year  of  our  Lord  1851, 
aforesaid,  a  certain  distress  had  been  made  and  levied  by  the  said 
G.  H.  upon  certain  goods  and  chattels  of  the  said  T.  B.,  for  and  in 
respect  of  certain  arrears  of  the  said  rent  at  the  time  of  making  and 
levying  the  said  distress  claimed  to  be  due  and  owing  from  the  said 
T.  B.  to  the  said  G.  H.     And  the  jurors  first  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  T.  B.,  before  the  com* 
mencement  of  the  said  action,  to  wit,  in  the  year  of  our  Lord  1848,  was 
indebted  to  one  W.  H.  D.  in  a  certain  sum  of  money  for  certain  costs  due 
and  payable  by  the  said  T.  B.  to  the  said  W.  H.  D.     And  the  jurors  first 
aforesaid,  upon  their  oath  aforesaid,  do  further  present^  that  upon  the 
trial  of  the  said  issues  so  joined  between  the  said  parties  as  aforesaid, 
the  following  questions  arose,  and  then  and  there  became  and  were 
material  questions,  and  each  and  every  of  them  then  and  there  became 
and  was  a  material  question  upon  the  trial  of  the  said  issues  (that  is  to 
say),  for  and  in  respect  of  how  long  a  space  of  time  rent  was  due 
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and  in  arrear  from  the  said  T.  B.  to  the  said  G.  H.,  at  the  time  of    Preeedentt. 

making  and  leyying  the  said  distress,  and  whether,  at  the  time  of  making        

and  levying  the  said  distress,  rent  was  due  and  in  arrear  from  the  r^^J*'  ^^r 
said  T.  B.  to  the  said  G.  H.,  for  and  in  respect  of  a  longer  space  of  perjary. 
time  than  one  quarter  of  a  year ;  and  whether,  at  the  time  of  making 
and  levying  the  said  distress,  rent  was  due  and  in  arrear  from  the 
said  T.  B.  to  the  said  G.  H.,  for  and  in  respect  of  the  space  of  one 
whole  year  and  one  quarter  of  another  year  ;  and  also  whether,  from  the 
month  of  August,  in  the  year  of  our  Lord  1848,  to  the  month  of 
February,  in  the  year  of  our  Lord  1851,  the  said  T.  B.  had  paid  each 
quarter  of  a  year's  rent  of  the  rent  aforesaid,  in  one  sum  or  by 
instalments  ;  and  whether  the  last  five  quarters'  rent  of  the  rent  aforesaid, 
paid  by  the  said  T.  B.  next  before  the  6th  day  of  February,  in  the 
year  of  our  Lord  1861,  were  paid  by  instalments ;  and  also  whether, 
in  the  month  of  August^  in  the  year  of  our  Lord  1860,  one  J.  H.,  the 
son  of  the  said  G.  H.,  called  on  the  said  T.  B.,  and  then  and  on  that 
occasion  asked  the  said  T.  B.  if  he  the  said  T.  B.  could  pay  a  part  of  the 
then  running  quarter  of  a  year's  rent  in  advance,  and  which  would 
become  due  to  the  said  G.  H.  at  Michaelmas,  in  the  year  *  last 
aforesaid ;  and  whether  the  said  T.  B.  did  then  and  on  such  occasion 
pay  to  the  said  J.  H.  the  sum  of  10/.,  or  any  other  sum  of  money, 
in  advance,  on  account  of  rent  which  was  not  due  at  that  time.  And 
also  whether  or  not  the  said  T.  B.  did,  in  the  year  of  our  Lord  1848, 
agree  to  pay  the  said  costs  so  due  to  the  said  W.  H.  D.  as  aforesaid,  by 
instalments.  And  whether  the  said  T.  B.  did  pay  the  amount  of  such 
costs  to  the  said  W.  H.  D.  by  instalments,  or  all  at  once.  And  the  jurors 
first  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
T.  B.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before 
his  eyes,  nor  regarding  the  laws  of  this  realm,  and  contriving  and 
intending  to  pervert  the  due  course  of  law  and  justice,  and  unjustly  to 
aggrieve  the  said  G.  H.,  the  defendant  in  the  said  action,  and  to  cause 
a  verdict  to  pass  against  the  said  G.  H.,  on  the  trial  of  the  said  issues, 
and  thereby  to  subject  him  the  said  G.  H.  to  the  payment  of  sundry 
heavy  damages,  costs,  charges  and  expenses,  then  and  there  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court  (to  wit),  on  the  said 
24th  day  of  November,  in  the  year  first  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  on  the  trial  of  the  said  issues,  upon  his 
oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully  and  maliciously, 
before  the  said  jurors  so  sworn  there  as  aforesaid,  and  before  the  said 
Sir  Thomas  Joshua  Piatt,  Knight,  so  being  such  baron  as  aforesaid,  did 
depose  and  swear  (amongst  other  things),  in  substance,  and  to  the  effect 
following,  that  is  to  say,  there  was  only  the  rent  for  one  quarter 
(meaning  only  one  quarter  of  a  year's  rent  of  the  rent  aforesaid),  due  at 
the  time  of  the  distress  (meaning  the  said  distress  and  the  said  time  of 
making  and  levying  the  same,  and  thereby  then  meaning  that  at  the 
time  of  making  and  levying  the  said  distress,  rent  was  due  and  in  arrear 
from  him  the  said  T.  B.  to  the  said  G.  H.,  for  and  in  respect  of  the 
space  of  one  quarter  of  a  year  only,  and  no  longer.)  And  that  from  the 
month  of  August,  1848  (meaning  the  month  of  August  in  the  year  of 
our  Lord  1848)^  he  (meaning  the  said  T.  B.)  paid  every  quarter's  rent 
(meaning  each  quarter  of  a  year's  rent  of  the  rent  aforesaid),  at  one 
payment  (^thereby  then  meaning  that  from  the  time  last  aforesaid  each 
quarter  or  a  year's  rent  of  the  rent  aforesaid,  paid  by  the  said  T.  B.,  had 
been  paid  in  one  sum,  and  not  by  instalments.)    And  that  the  last  five 
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quarters'  rent  (meaning  the  rent  for  one  year,  and  the  quarter  of  another 
year,  paid  by  the  said  T.  B.,  next  before  the  said  6th  day  of  Febrauy, 
in  the  year  of  our  Lord  1851),  were  not  paid  by  instalments,  and  that 
the  rent  (meaning  the  rent  for  the  perioid  last  aforesaid),  was  paid  in 
quarterly  payments  (not  by  instalments.)  And  that  in  August,  1850 
(meaning  the  month  of  August  in  the  year  of  our  Lord  1850  aforesaidX 
the  son  (meaning  the  said  J.  H.,  the  son  of  the  said  G.  H.),  called  and 
said  his  father  (meaning  the  said  G.  H.,  the  father  of  the  said  J.  H.X 
had  a  large  sum  to  make  up,  and  he  (meaning  the  said  J.  H.)  asked 
him  (meaning  the  said  T.  B.)  if  he  (meaning  the  said  T.  B.)  could  pay 
a  part  of  that  quarter's  rent  in  advance  (thereby  then  meaning  that  in 
the  said  month  of  August,  in  the  year  of  our  Lord  1850,  the  said  J.  H. 
called  and  asked  the  said  T.  B.  to  pay  a  part  of  the  then  running  and 
current  quarter  of  a  year's  rent  in  advance,  and  which  would  not  become 
due  to  the  said  6.  H.  from  the  said  T.  B.  until  Michaelmas,  in  the  year 
last  aforesaid.)  And  that  he  the  said  T.  B.  then  (meaning  in  the  month 
and  year,  and  on  the  supposed  occasion  last  aforesaid)  paid  to  the  said 
J.  H.  lOL  for  the  rent  that  was  not  due  at  that  time  (thereby  then 
meaning  that  the  said  T.  B.,  on  the  occasion  last  aforesaid,  paid  to  the 
said  J.  H.  the  sum  of  \0L  in  advance  on  account  of  the  then  running 
and  current  quarter  of  a  year's  rent  of  the  rent  aforesaid,  and  which  was 
not  due  at  that  time.)  And  that  he  (meaning  the  said  T.  B.)  did  not,  in 
the  year  1848  (meaning  the  year  of  our  Lord  1848),  agree  to  pay  D.'s 
costs  (meaning  the  said  costs  so  due  to  the  said  W.  H.  D.  as  aforesaid) 
by  instalments.  And  that  he  (meaning  the  said  T.  B.)  paid  the  amount 
(meaning  the  amount  of  the  costs  aforesaid)  all  at  once.  Whereas,  in 
truth  and  in  fact,  upon  the  occasion  and  at  the  time  of  making  and 
levying  the  said  distress,  that  is  to  say,  on  the  said  21st  day  of  June,  in 
the  year  of  our  Lord  1851  aforesaid,  rent  was  due  and  in  arrear  from 
the  said  T.  B.  to  the  said  G.  H.,  for  and  in  respect  of  a  longer  space  of 
time  than  one  quarter  of  a  year.  And  whereas,  in  truth  and  in  &ct, 
upon  the  occasion  and  at  the  time  of  levying  and  making  the  said  dis- 
tress, to  wit,  on  the  said  21st  day  of  June,  in  the  year  last  aforesaid, 
rent  was  due  and  in  arrear  from  the  said  T.  B.  to  the  said  G.  H,,  for 
and  in  respect  of  the  space  of  one  whole  year,  and  one  quarter  of 
another  year.  And  whereas,  in  truth  and  in  fact,  each  quarter  of  a 
year's  rent  of  the  rent  aforesaid,  paid  by  the  said  T.  B.,  from  the  month 
of  August  in  the  year  of  our  Lord  1848,  had  not  been  paid  in  one  sum, 
but,  on  the  contrary  thereof,  each  and  every  such  quarter  of  a  year's 
rent  paid  by  the  said  T.  B.  during  the  time  last  aforesaid,  except  three 
of  such  quarters,  had  been  and  was  paid  by  instalments,  and  not  in  one 
sum.  And  whereas,  in  truth  and  in  fiact,  the  last  five  quarters'  rent, 
that  is  to  say,  the  rent  aforesaid  for  one  year  and  the  quarter  of  another 
year,  paid  by  the  said  T.  B.  next  before  the  said  5th  day  of  February,  in 
the  year  of  our  Lord  1851,  were  paid  by  instalments,  and  the  rent  ijbre- 
said,  for  the  period  last  aforesaid,  was  paid  by  instalments,  and  not 
in  quarterly  payments.  And  whereas,  in  truth  and  in  fact,  the  said 
J.  H.  did  not,  in  the  said  month  of  August,  in  the  year  of  our  Lord  1850, 
nor  in  any  other  month  in  the  said  last-mentioned  year,  nor  at  any  other 
time  nor  on  any  occasion  whatsoever,  say  to  the  said  T.  B.  that  his  the 
said  J.  H.'s  father  (meaning  the  said  G.  H.)  had  a  large  sum  of  money 
to  make  up,  nor  did  he  the  said  J.  H.,  then  or  at  any  other  time  or  on 
any  occasion  whatsoever,  ask  the  said  T.  B.  if  he  the  said  T.  B.  could 
pay  a  part  of  that  quarter's  rent  in  advance^  nor  did  he  the  said  J.  H. 
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then  or  on  any  occasion  whatsocYcr  ask  the  said  T.  B.  to  pay  a  part  of    PinoBdmu. 

a  quarterns  rent  or  any  rent  whatsoever  in  advance  or  before  the  same        

had  become  doe  and  payable  from  the  said  T.  B,  to  the  said  6.  H.  And  tqj.^  '?'^ 
whereas,  in  truth  and  in  fact,  the  said  T.  B.  did  not  in  the  said  month  of  penary. 
August,  in  the  year  of  our  Lord  1860,  and  on  the  occasion  of  the  said 
supposed  application,  pay  to  the  said  J.  H.  10/.  nor  any  other  sum  of 
money  whatsoever  for  the  rent  that  was  not  due  at  that  time,  nor  did  he 
the  said  T.  B.  then  pay  to  the  said  J.  H.  any  sum  of  money  whatsoever, 
nor  did  the  said  T.  B.  then  or  in  any  other  month  in  the  year  last  afore- 
said, nor  on  any  other  occasion  nor  at  any  other  time  whatsoever,  pay  to 
the  said  J.  H.  the  sum  of  10/.  nor  any  sum  of  money  whatsoever  in 
advance  or  for  rent  that  was  not  due  at  the  time  or  on  any  other  account 
whatsoever.  And  whereas  in  truth  and  in  fact,  before  the  commence- 
ment of  the  said  action,  that  is  to  say,  upon  the  12th  day  of  May,  in  the 
year  of  our  Lord  1848,  the  said  T.  B.  cUd  agree  to  pay  the  said  costs  so 
due  to  the  said  W.  H.  D.  as  aforesaid  by  instalments,  that  is  to  say,  by 
instalments  of  5L  a  month.  And  whereas  in  truth  and  in  fact^  the  said 
T.  B.,  before  the  commencement  of  the  said  action,  did  pay  the  amount 
of  such  costs  to  the  said  W.  H.  D.  by  instahnents  of  6L  a  month,  and 
not  all  at  once.  And  so  the  jurors  first  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  T.  B.,  on  the  said  24th  day  of  November,  in 
the  year  of  our  Lord  1851  aforesaid,  at  Westminster  aforesaid,  and 
within  the  jurisdiction  of  the  said  Cemtral  Criminal  Ck>nrt,  before  the 
said  Sir  Thomas  Joshua  Flatt,  Knight  (he  the  said  Sir  Thomas  Joshua 
Piatt,  Knight,  then  and  there  having  such  power  and  authority  as  afore- 
said), by  his  own  act  and  consent,  and  of  his  own  most  wicked  and 
corrupt  mind  in  manner  and  form  aforesaid,  falsely,  wickedly,  wilfully 
and  corruptly  did,  upon  the  said  trial  of  the  said  issues,  commit  wilful 
and  corrupt  perjury,  in  contempt  of  our  Lady  the  Queen  and  her  laws, 
to  the  evil  and  pernicious  example  of  aU  others  in  the  like  case  offending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count — ^And  the  jurors  first  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  heretofore  and  after  the  1st  day  of  November, 
in  the  year  of  our  Lord  1851,  to  wit,  at  the  sittings  of  Nisi  Prius,  holden 
in  Michaelmas  Term,  on  the  24th  day  of  November,  in  the  fifteenth  year 
of  the  reign  of  our  Sovereign  Lady  Victoria,  and  in  the  year  of  our 
Lord  1851  aforesaid,  at  Westminster  Hall,  in  and  for  the  county  of 
Middlesex  aforesaid,  before  Sir  Tliomas  Joshua  Piatt,  Knight,  one  of 
the  barons  of  Her  M^esty's  Exchequer  at  Westminster  aforesaid,  in  the 
absence  and  in  the  place  and  stead  of  the  Bight  Honourable  Sir  Frederick 
Pollock,  Knight,  then  being  Chief  Baron  of  Her  Majesty's  Exchequer 
aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal  Court 
aforesaid,  certain  issues  theretofore  duly  joined  in  a  certain  action  on  the 
case  then  depending  in  the  said  Court  of  Exchequer,  wherein  the  said 
T.  B.  was  the  plaintiff  and  the  said  6.  H.  was  the  defendant,  came  on 
to  be  tried  in  due  form  of  law,  and  the  same  were  then  and  there,  that 
is  to  say,  on  the  said  24th  day  of  November,  in  the  year  last  aforesaid, 
and  by  adjournment  on  the  25th  day  of  November,  in  the  year  last  afore- 
said, duly  tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn  and 
taken  between  the  parties  aforesaid,  and  that  upon  the  said  trial  the  said 
T.  B.  then  and  there,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  appeared  as  a  witness,  and  to  give  evidence  for  and  on 
behalf  of  himself  the  said  T.  B.  as  such  plaintiff  in  the  said  action,  the 
said  action  not  being  an  action,  suit,  proceeding,  or  bill  in  any  court  of 
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Indictment  far  Perjury  committed  upon  the  Trial  of  an  Indictment  at  the  Central 

Criminal  Court, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen, 
to  wit  J  upon    tiieir  oath  present^  that  at    a 

Greneral  Session  of  the  deliveiy  of  the  Queen's  gaol  <^  Newgate,  holden 
for  the  jurisdiction  of  the  said  Central  Criminal  Court  at  Justice  Hall, 
in  the  Old  Bailej,  in  the  suburbs  of  the  citj  of  London,  on  Monday,  the 
12th  day  of  May,  a.d.  1861,  before  the  Bight  Honourable  Sir  John 
Musgrove,  Baronet,  Lord  Mayor  of  the  city  of  London,  Sir  Edward 
Hall  Alderson,  Knight,  one  <^  the  barons  of  Her  Majesty's  Court  of 
Exchequer,  Sir  Thomas  Noon  Talfourd,  Knight,  one  of  the  justices  of 
Her  Majesty's  Court  of  Common  Pleas,  Thomas  Quested  Finnis,  Esq^, 
one  of  the  aldermen  of  the  said  city,  William  Lawrence,  Esq.,  one  of  the 
aldermen  of  the  said  city,  Russell  Gumey,  Esq.,  judge  of  the  Sheriff's 
Court  of  the  said  city,  and  others,  their  fellow  justices,  assigned  to 
deliver  the  said  gaol  of  Newgate  of  the  prisoners  therdn  being,  aoe 
W.  D.,  was,  in  due  form  of  law,  tried  by  a  certain  jury  upon  a  certain 
indictment,  then  and  there  depending  against  him  for  unlawfully,  by 
false  pretences,  false  representations  and  fraudulent  means,  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  attempting  and 
endeayouring  to  procure  one  A.  H.  N.,  a  woman  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  nineteen  years,  to  have  iUidt 
carnal  connexion  with  a  certain  man  unknown  ;  and  the  jurors  first 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  at  and  upon 
the  trial  aforesaid  the  said  A.  H.  N.,  late  of  the  parish  of  ,  in 

the  city  of  London  aforesaid,  singlewoman,  did  appear  as  witness  for  and 
on  behalf  of  our  said  Lady  the  Queen,  and  then  and  there  befoie  the 
said  T.  Q.  F.,  Esq.,  and  the  said  R.  G.,  Esq.,  to  wit,  at  the  said  Session 
of  Gaol  Delivery,  on  the  day  and  year  aforesaid,  in  the  city  of  Lcmdon, 
and  within  the  jurisdiction  of  the  said  court,  was  in  due  manner  sworn, 
and  did  take  her  corporal  oath  upon  the  Hdy  Gospel  of  God,  to  speak  the 
trath,  the  whole  truth  and  nothing  but  the  truth,  as  such  witness  aforesaid, 
the  said  T.  Q.  F.  and  the  said  R.  G.,  Esq.,  then  and  there  having  snjQScifflit 
and  competent  lawful  power  and  authority  to  administer  the  said  oath  to 
the  said  A.  H.  N.  in  tiiat  behalf;  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  at  and  upon  the  sud  trial  of  the 
said  W.  D.,  upon  the  said  indictment  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  and  subject  of  inquiry,  whether  the 
said  A.  H.  N.  knew  who  wrote  a  certain  letter  then  and  there  produced 
and  shown  to  the  said  A.  H.  N. ;  and  whether  she  had  at  any  time,  but 
more  particularly  on  or  about  the  30th  March,  a.  d.  1851,  gone  to  the 
house  of  one  J.  W.  for  the  purpose  of  getting  her  the  said  J.  W.  to 
write  a  letter  for  her  the  said  A.  H.  N.,  and  whether  the  said  first-men- 
tioned letter  had  been  written  at  her  the  said  A.  H.-N.'s  request  by  the 
said  J.  W.,  and  whether  the  said  A.  H.  N.  had,  in  giving  a  reason  to  the 
said  J.  W.  why  she  wanted  the  letter  written,  made  a  statement  in  sub- 
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stance  and  to  the  effect  following,  that  is  to  saj :  it  is  onlj  for  a  lark,     Pneedents. 

Mrs.  W.,  with  R.  B.  and  a  lot  of  us  ;  and  whether  she  the  said  A.  H.  N.        

on  the  31st  day  of  March,  a.  d,  1851,  had  seen  the  said  W.  D.  ^^^TnJK^^^fo, 
a  certain  place  called  **  The  Ben  Jonson,"  and  whether  anj  conversa-  perjnir. 
tion  then  took  place  between  her  and  the  said  W.  D.,  and  whether  the 
said  W.  D.  then  told  her  the  said  A.  H.  N.  he  would  take  her  to  one 
B.  R.,  and  whether  the  said  W.  D.,  together  with  a  certain  cabman,  then 
compelled  her  to  get  into  a  certain  cab,  and  whether  she  the  said  A.  H.  N. 
then  screamed  and  resisted  the  attempt  to  force  her  into  the  said  cab, 
and  whether  the  said  W.  D.  then  got  into  the  said  cab,  and  whilst  she 
was  in  the  said  cab,  as  she  so  alleged,  held  her  hands  while  he  put  a 
handkerchief  to  her  mouth,  and  whether  she  was  then  driven  in  the  said 
cab  through  certain  streets  to  a  certain  house,  and  whether  she  was  sub- 
jected to  violence  and  ill-treatment  by  any  persons  in  the  said  house,  and 
whether  whilst  she  was  in  the  said  house  she  had  been  compelled  to 
defend  herself  with  a  certain  knife  which  a  certain  girl  in  the  said  house 
had  given  her,  and  whether  she  the  said  A.  H.  N.  had,  whilst  so  defend- 
ing herself,  cut  a  certain  man  in  the  hand  with   the  said  knife,  and 
whether  she  had,  whilst  in  the  said  house,  been  compelled  to  drink  a 
certain  liquid  which  partially  stnpified  her,  and  whether  she  had,  on  the 
occasion  in  question,  seen  the  said  W.  D.  in  the  said  house,  and  whether 
the  said  W.  D.  then  told  her  he  would  take  her  back  to  her  father,  and 
whether  the  said  W.  D.  then  took  her  in  the  said  cab  along  the  streets 
until  thej  came  to  a  dark  street,  and  whether  the  said  W.  D.  then  got 
out  of  the  cab  with  her  and  walked  with  her  a  certain  distance,  and 
whether  the  said  W.  D.  then  put  a  certain  direction  in  her  hand  and 
told  her  she  must  find  her  way  home  the  best  way  she  could  ;  and  whether 
she  had  afterwards  gone  with  the  said  J.  W.  to  ask  the  friends  of  the 
said  W.  D.  for  money,  and  whether  one  £.  N.,  the  aunt  of  the  sf^id 
A.  H.  N.,  had  ever  charged  her  the  said  A.  H.  N.  with  robbing  her,  and 
whether  she  the  said  A.  H.  N.  had  ever  attempted  to  drown  herself ; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  A.  H.  N.,  being  so  sworn  as  aforesaid,  not  having  the  fear 
of  Grod  before  her  eyes,  but  devising  and  wickedly  intending  to  injure 
and  aggrieve  the  said  W.  D.  and  to  deceive  the  said  court  in  the  pre- 
mises, then  and  there  before  the  said  T.  Q.  F.,  Esq.,  and  the  said  B.  G., 
Esq.,  then  and  there  having  such  competent  and  lawful  power  and 
authority  to  administer  the  said  oath  to  her  as  aforesaid,  at  the  said 
session  of  gaol  delivery,  to  wit,  on  the  said  12th  day  of  March,  a.  d. 
1851,  at  the  parish  aforesaid,  in  the  city  of  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  as  such  witness 
as  aforesaid  upon  the  trial  aforesaid,  and  whilst  it  was  such  material 
question  and  subject  of  inquiry  as  aforesaid,  unlawfully,  falsely,  know- 
ingly, wilfully  and  corruptly  did  depose,  swear  and  give  evidence  among 
other  things  in  substance  and  to  the  effect  following,  that  is  to  say,  that 
she  the  said  A.  H.  N.  did  not  know  who  wrote  the  before-mentioned  let- 
ter, which  was  then  and  there  produced  and  shown  to  her,  and  that  she  did 
not  on  or  about  the  dOth  day  of  March,  nor  at  any  other  time,  go  to  the 
house  of  J.  W.,  meaning  J.  W.  aforesaid,  for  the  purpose  of  getting  her 
the  said  J.  W.  to  write  a  letter  for  her  the  said  A.  H.  N.,  and  that  the 
said  letter  above  mentioned  had  not  been  written  at  her  the  said  A.  H.  N.'s 
request  by  Mrs.  W.  (meaning  thereby  J.  W.)  aforesaid,  nor  had  she  the 
said  A.  H.  N.  requested  any  person  whatsoever  to  write  the  said  letter  ; 
that  she  the  said  A,  H.  N.  had  not  in  giving  a  reason  to  the  said  J.  W. 
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why  she  wanted  the  said  letter  written,  made  a  statement  in  substance  and 
to  the  effect  following,  that  is  to  saj,  it  is  only  for  a  lark,  Mrs.W.,  with  B.R. 
and  a  lot  of  us  ;  that  she  the  said  A.  H.  N.,  on  the  31st  day  of  March, 
A.D.  1851,  saw  the  said  W.  D.  near  "The  Ben  Jonson"  (meaning 
"The  Ben  Jonson"  aforesaid")*  and  that  a  conversation  then  took 
place  between  her  and  the  said  W.  D.,  and  that  the  said  W.  D.  then  told 
her  the  said  A.  H.  N.  he  would  take  her  to  R.  B.  (meaning  R.  B.  afore^ 
said),  and  that  the  said  W.  D.,  together  with  a  certain  cabman,  then 
compelled  her  to  get  into  a  certain  cab,  and  that  she  then  screamed  and 
resisted  the  attempt  to  force  her  into  the  said  cab,  and  that  the  said 
W.  D.  then  got  into  the  said  cab  with  her,  and  whilst  she  was  in  the  said 
cab  held  her  hands  while  he  put  a  hankerchief  to  her  mouth  ;  that  she 
was  then  driven  in  the  said  cab  through  certain  streets  to  a  certain  house, 
and  that  she  was  then  subjected  to  violence  and  ill  treatment  by  three 
gentlemen  in  the  said  house,  who  struggled  with  her  and  tried  to  force 
her  up  stairs,  and  that  whilst  she  was  in  the  said  house  she  was  compelled 
to  defend  herself  with  a  knife,  which  some  girl  in  the  said  house  had 
given  her  for  that  purpose,  and  that  she  the  said  A.  H.  N.,  whilst  so 
defending  herself,  cut  one  of  the  said  gentlemen  in  the  hand  with  the 
said  knife  ;  that  she  had  whilst  in  the  said  house  been  compelled  to  drink 
a  certain  liquid  which  partially  stupified  her,  and  that  on  ihe  occasion  in 
question  she  had  seen  the  said  W.  D.  in  the  said  house,  and  that  in 
consequence  of  the  resistance  she  made  to  the  violence  and  ill  treatment 
to  which  she  had  been  subjected  in  the  said  house,  the  said  W.  D.  told 
her  if  she  would  be  quiet  he  would  take  her  back  to  her  father,  and  that 
the  said  W.  D.  then  took  her  ^ain  in  the  said  cab  along  the  streets  until 
they  came  to  a  dark  street,  and  that  the  said  W.  D.  then  got  out  of  the 
cab  with  her  and  walked  with  her  a  certain  distance,  and  the  said  W.  D. 
then  put  a  certain  direction  in  her  hand  and  told  her  she  must  find  her 
way  home  the  best  way  she  could  ;  that  she  had  never  gone  with  the 
said  J.  W.  to  ask  the  friends  of  the  said  W.  D.  for  money  ;  and  that  her 
aunt  (meaning  the  said  E.  N.)  had  never  charged  her  the  said  A.  H.  N. 
with  robbing  her,  and  that  she  the  said  A.  H.  N.  had  never  attempted  to 
drown  herself.  Whereas  in  truth  and  in  fact  the  said  A.  H.  N.,  at  the 
time  she  so  deposed  and  swore  as  aforesaid,  well  knew  who  wrote  the 
above-mentioned  letter  ;  and  whereas  in  truth  and  in  fact  she  did  go  on 
or  about  the  dOth  day  of  March,  in  the  year  aforesaid,  to  the  house  of  the 
said  J.  W.  for  the  purpose  of  getting  her  the  said  J.  W.  to  write  the  said 
letter  for  her  the  said  A.  H.  N.  ;  and  whereas  in  truth  and  in  fact  the 
said  letter  so*  shown  to  her  on  the  said  trial  as  aforesaid  was  written  at 
her  the  said  A.  H.  N.'s  request  by  the  said  J.  W.  ;  and  whereas  in  troth 
and  in  fact  the  said  A.  H.  N.,  in  giving  a  reason  to  the  said  J.  W.  why 
she  wanted  the  said  letter  written,  made  a  statement  in  substance  and  to 
the  effect  following,  that  is  to  say,  it  was  only  for  a  lark,  Mrs.  W.,  with 
B.  B.  and  a  lot  of  us  ;  and  whereas  in  truth  and  in  fact  the  said 
A.  H.  N.  did  not  on  the  31st  day  of  March,  ▲.  d.  1851,  see  the  said 
W.  D.  near  "  The  Ben  Jonson  "  aforesaid,  nor  at  any  other  place,  and 
that  no  conversation  then  took  place  between  them,  nor  did  the  said 
W.  D.  then  tell  her  he  would  take  her  to  the  said  B.  B.,  nor  did  the  said 
W.  D.,  either  alone  or  with  any  other  person,  compel  her  to  go  into  any 
cab,  nor  did  she  then  scream  and  resist  the  attempt  to  force  her  into  the 
said  cab,  nor  did  he  the  said  W.  D.  then  get  into  the  said  cab  with  her, 
nor  did  he  whilst  she  was  in  such  cab  or  elsewhere  hold  her  hands  while 
he  put  a  handkerchief  to  her  month  ;  and  whereas  in  truth  and  in  fact 
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the  8ud  A.  H.  N.  was  not  driven  to  any  house  where  she  was  subjected    Preeedmtt. 

tOy  nor  was  she  compelled  to  defend  herself  from  any  violence  or  ill        

treatment  whatsoever  ;  and  whereas  in  truth  and  in  fact,  the  said  W.  D.  in^j^SjlJI^f 
did  not  tell  her  the  said  A.  H.  N.  that  if  she  would  be  quiet  he  would  perjury. 
take  her  back  to  her  father  ;  nor  did  he  take  her  in  any  cab  along  the 
street  until  they  came  to  a  dark  street,  nor  did  he  get  out  of  any  cab  with 
her  and  walk  with  her,  nor  did  he  put  any  direction  in  her  hand,  nor  tell 
her  she  must  find  her  way  home  in  the  best  way  she  could  ;  and  whereas 
in  truth  and  in  fact  the  said  A.  H.  N.  did  on  or  about  the  SOth  day  of 
March,  A.  i>.  1851,  go  with  the  said  J.  W.  to  ask  the  friends  of  the  said 
W.  D.  for  money  ;  and  whereas  in  truth  and  in  fact  her  aunt  the  said 
E.  N.  had  frequently  charged  her  the  said  A.  H.  N.  with  robbing  her  ; 
and  whereas  in  truth  and  in  fact.the  said  A.  H.  N.  did,  to  wit,  on  or  about 
the  day  of  ▲.  d.  attempt  to  drown  herself ;  and  whereas  in  truth 
and  in  fietct  the  said  W.  D.,  on  the  day  the  said  A.  H.  N.  swore  she  met 
with  him  as  aforesaid,  never  saw  nor  spoke  to  nor  was  in  company 
with  the  said  A.  H.  N.,  nor  was  he  near  the  place  called  ^*  The  Ben 
Jonson"  aforesaid.  And  whereas  in  truth  and  in  fact  the  said  alleged 
transactions  relating  to  the  taking  of  the  said  A^  H.  N.  to  a  house 
in  the  manner  above  mentioned,  and  all  the  circumstances  relating 
thereto  so  alleged,  sworn  to,  and  given  in  evidence  by  the  said  A.  H.  N., 
had  no  existence  whatever,  as  she,  the  said  A.  H.  N.,  then  and  there 
well  knew,  but  were  so  alleged,  sworn  to,  and  given  in  evidence  as 
aforesaid  by  the  said  A^  H.  N.,  for  the  purpose  of  unlawfully,  wickedly, 
and  maliciously  causing  the  said  W.  D.  falsely  to  be  convicted  on  the 
said  indictment,  and  for  no  other  purpose  whatsoever.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  H.  N. 
then  and  there,  before  the  said  T.  Q.  F.,  Esq.,  and  the  said  R.  G., 
Esq.,  they  then  and  there  having  such  power  and  authority  as  afore- 
said, to  wit,  at  the  said  session  of  gaol  delivery,  on  the  said  12th  day 
of  May,  A-D.  1861,  at  the  parish  aforesaid,  in  the  city  of  London 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  as  such  witness 
as  aforesaid,  upon  the  trial  aforesaid,  of  her  own  proper  act  and  con- 
sent, and  of  her  own  most  wicked  and  corrupt  mind,  in  manner  and 
form  aforesaid,  falsely,  knowingly,  wickedly,  wilfully,  and  corruptly  did 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
Grod,  in  contempt  of  our  Lady  the  Queen  and  her  laws,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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Indictment  for  Perjury  committed  in  an  examination  htfore  a  Commiseioner  of 

Bankrupts, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon  their  oath  present,  that  on  the 

24th  day  of  October,  in  the  year  of  Lord  1851,  a  petition  for  adjudica- 
tion of  the  bankruptcy  of  one  J.  S.  D.  was  under  and  in  pursuance  of 
the  statute  made  and  passed  in  the  session  of  Parliament  holden  in  the 
twelfth  and  thirteenth  years  of  the  reign  of  our  Lady  the  Queen, 
intituled  An  Act  to  amend  and  Consolidate  the  Laws  relating  to  Bank* 
rupts,  filed  and  prosecuted  in  the  Court  of  Bankruptcy  in  London;  and 
that  the  said  J.  S.  D.  afterwards,  to  wit,  on  the  day  aforesaid,  in  the 
year  aforesaid,  duly  became  and  was  declared  and  adjudicated  to  be  a 
bankrupt,  under  and  within  the  meaning  of  the  said  statute.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, and  whilst  the  proceedings  upon  and  in  respect  of  the  said  bank- 
ruptcy were  depending  in  the  said  Court  of  Bankruptcy,  to  wit,  on  the 
I7th  day  of  November,  in  the  year  1851,  J.  H.  came  before  £.  H.,  Esq., 
at  the  Bankruptcy  Court  House,  in  Basinghall-street,  in  the  city  of 
London,  and  within  the  jurisdiction  aforesaid,  to  be  examined  in  the 
said  Court  of  Bankruptcy  in  the  matter  of  the  said  bankruptcy,  by  and 
before  the  said  E.  H.,  touching  and  concerning  the  trade,  dealings,  and 
estate  of  the  said  bankrupt,  he  the  said  E.  H.  then  being  a  commissioner 
of  the  said  Court  of  Bankruptcy,  duly  appointed  and  empowered  to  act 
in  the  matter  of  the  said  bankruptcy,  and  to  examine  the  said  J.  H.  in 
that  behalf;  and  that  the  said  J.  H.,  then  and  there  before  the  said 
E.  H.,  was  duly  sworn,  and  took  his  corporal  oath  that  the  evidence  he 
should  give  in  and  upon  his  said  examination  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth:  (he  the  said  E.  H.  then  and 
there  having  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  J.  H.  in  that  behalf.)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  at  and  upon  the  said  examination 
of  the  said  J.  H.,  and  at  the  time  the  said  J.  H.  so  deposed  and  swore 
as  hereinafter  mentioned,  it  then  and  there  became,  and  was  material  in 
and  to  the  matter  of  the  said  bankruptcy,  to  inquire  what  was  the  nature 
and  extent  of  the  dealings  of  the  said  J.  H.  with,  and  of  his  purchases 
from  the  said  bankrupt,  and  especially  of  the  extent  and  of  the  manner 
of  dealing  with  respect  to  such  purchases,  during  the  months  of  Sep- 
tember and  October,  in  the  year  of  our  Lord  1851,  and  whether  the 
said  J.  H.  had,  previous  to  the  2nd  day  of  September,  in  the  year  afore- 
said, made  any  purchases  of  goods  from  the  said  bankrupt  to  the  extent 
of  10/.  at  one  time  ;  and  whether  certain  purchases,  for  and  in  respect 
of  which  certain  invoices,  marked  respectively  B,  C,  D,  E,  F,  G,  H,  I, 
K,  L,  and  M,  and  produced  by  the  said  J.  H.  at  and  upon  his  said  exami- 
nation, were  all  the  purchases,  over  5/.,  which  the  said  J.  H.  had  made 
from  the  said  bankrupt  in  September,  in  the  year  aforesaid ;  and  whether 
certain  invoices,  produced  by  the  said  J.  H.  at  and  upon  his  said  examina- 
tion, and  marked  respectively  N,  0,  P,  and  Q,  were  all  the  invoices  which 
the  said  J.H.  had  received  from  the  said  bankrupt  in  the  month  of  October, 
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in  the  year  aforesaid;  and  whether  the  purchases  made  bj  the  said  J.  H.     PrecedenU. 

from  the  said  bankrupt,  in  the  said  month  of  October,  and  for  which  the        

said  J.  H.  did  not  take  invoices,  exceeded  15/.;  and  whether  the  said  r-j-^^^'^^'f 
J.  H.  had  ever  gone  with  the  said  bankrupt  to  the  house  of  a  pawn-  penary. 
broker  in  Sloane-street,  named  C.  L.,  to  redeem  goods;  and  whether  the 
said  J.  H.  had  ever  redeemed  anj  deposits  made  by  the  said  bankrupt  to 
the  said  C.  L.,  a  pawnbroker,  in  ^oane-street;  and  whether  the  said 
J.  H.  had  ever  sold  anj  goods  which  had  been  received  or  purchased  by 
him  the  said  bankrupt,  to  one  B.  P.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  H.,  being  so 
sworn  as  aforesaid,  did  then  and  there,  upon  his  said  examination,  upon 
his  oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously, 
before  the  said  E.  H.,  depose  and  swear,  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  my  dealings  (meaning 
his  the  said  J.  H.'s  dealings)  with  D.  (meaning  the  said  bankrupt),  com- 
menced in  May  last,  but  they  were  not  then  to  any  extent,  and  I  (mean- 
ing the  said  J.  H.)  always  took  a  bill  of  parcels  when  I  purchased  to  the 
extent  of  5/.  or  10/.  I  keep  all  my  bills  of  parcels;  and  all  the  bills  of 
parcels  I  have  had  from  D.  (meaning  the  said  bankrupt),  I  (meaning  the 
said  J.  H.)  have  now  with  me  here,  but  I  had  no  bills  of  parcels  from 

D.  (meaning  the  said  bankrupt),  till  the  2nd  of  September  last  (meaning 
the  month  of  September,  in  the  year  aforesaid),  as  all  my  previous  trans- 
actions with  him  (meaning  the  said  bankrupt)  were  of  a  very  trifling 
character,  before  the  2nd  of  September  last  (meaning  the  month  of  Sep* 
tember,  in  the  year  aforesaid),  I  (meaning  the  said  J.  H.)  had  no  one 
transaction  with  D.  (meaning  the  said  bankrupt)  to  the  extent  of  10/., 
but  I  may  have  had  to  the  extent  of  about  5/.,  from  the  2nd  of  Sep- 
tember last.  I  have  had  invoices  of  all  my  (meaning  the  said  J.  H) 
purchases  and  dealings  with  D.  (meaning  the  said  bankrupt)  I  (mean- 
ing the  said  J.  H.)  do  not  remember  going  with  the  banlunipt  (meaning 
the  said  bankrupt)  to  a  pawnbroker's  in  Sloane-street,  named  L.,  to 
redeem  goods;  and  I  say  positively  that  I  never  did  go  there  with  the 
bankrupt  (meaning  the  said  bankrupt)*  I  (meaning  the  said  J.  H.) 
bought  of  him  (meaning  the  said  bankrupt)  in  the  month  of  September 
(meaning  September,  in  the  year  aforesaid),  goods  to  the  value  of  several 
hundred  pounds.  I  produce  all  the  invoices  of  my  (meaning  the  said 
J.  H.)  purchases  of  him  (meaning  the  said  bankrupt)  in  September 
(meaning  September  aforesaid);  they  are  marked  respectively  B,  C,  D, 

E,  F,  G,  H,  I,  K,  L,  and  M ;  those  are  all  the  purchases,  over  6/., 
which  I  purchased  of  D.  (meaning  the  said  bankrupt)  in  September. 
My  purchases  of  him  under  5/.,  but  of  which  I  took  no  invoices,  were 
few  in  number  during  that  month.  My  last  purchase  of  D.,  for  which  I 
took  an  invoice,  was  October  dth,  1851,  and  since  that  time  I  have  made 
very  trifling  purchases  of  D.  I  (meaning  the  said  J.  H.)  produce  all  my 
invoices  of  D.  (meaning  the  said  bankrupt)  in  the  month  of  October 
(meaning  the  month  of  October,  in  the  year  aforesaid),  which  are  marked 
respectively  N,  O,  P,  and  Q.  My  dealings  with  D.  in  this  month  of 
October,  for  which  I  took  invoices,  amounted  together  to  about  115/; 
any  other  purchases  of  him  (meaning  the  said  bankrupt)  in  the  month  of 
October  (meaning  October,  in  the  year  aforesaid),  for  which  I  did  not 
take  invoices,  amounted  to  not  more  than  15/.  I  (meaning  the  said  J.  H.) 
never  did  on  any  occasion  redeem  any  deposits  made  by  D.  (meaning  the 
said  bankrupt)  to  Mr.  L.,  a  pawnbroker,  in  Sloane-street  (meaning  the 
said  C.  L.,)  and  that  I  speak  positively  to.    I  (meaning  the  said  J.  H.) 
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never  sold  anj  of  D/s  goods  (meaning  any  goods  which  he  the  said  J.  H. 
had  received  or  purchased  from  the  said  bankrupt)  to  B.  P.,  of  Castle- 
street,  St  Mary  Axe  (meaning  the  said  B.  P.),  whereas^  in  truth  and  in 
fact,  the  said  J.  H.  had,  previous  to  the  said  2nd  day  of  September,  in 
the  year  aforesaid,  had  divers  transactions  with  the  said  bankrupt,  each 
of  which  transactions  had  been  and  was  to  a  much  greater  extent  than 
the  sum  of  lOL  And  whereas,  in  truth  and  in  fact,  the  said  J.  H.  had, 
previous  to  the  said  2nd  day  of  September  last  aforesaid,  made  divers 
purchases  of  goods  of  and  from  the  said  bankrupt^  each  of  which  said 
purchases  had  been  and  was  to  a  much  greater  amount  and  extent  than 
10/.  at  one  time;  and  whereas,  in  truth  and  in  fact,  the  said  purchases 
for  and  in  respect  of  which  the  said  invoices  marked  respectively  B,  C, 
D,  E,  F,  F,  G,  H,  I,  E,  L,  and  M,  were  purchased  by  the  said  J.  H. 
at  and  upon  his  said  examination,  were  not  all  the  purchases  above  the 
amount  of  5/.  which  he  the  said  J.  H.  had  made  and  purchased  from  the 
said  bankrupt  in  the  month  of  September,  in  the  year  aforesaid;  and 
whereas,  in  truth  and  in  £Gtct,  the  said  J.  H.  had,  in  the  said  month  of 
September,  made  divers  purchases  of  goods,  to  a  greater  amount  than 
5L  each  purchase,  from  the  said  bankrupt,  to  wit,  a  certain  purchase  of 
five  dozen  silver  spoons  and  forks,  for  a  sum  exceeding  5Ly  to  wit,  2021; 
and  a  certain  other  purchase  of  two  gold  watches,  for  a  sum  exceeding 
6/.,  to  wit,  16/.,  the  siud  last-mentioned  purchases  being  other  and 
different  from  any  of  the  said  purchases  in  September  aforesaid,  the 
invoices  for  and  in  respect  of  which  were  so  produced  by  the  said  J.  H. 
aforesaid;  and  whereas,  in  truth  and  in  fact,  the  purchases  made  by  the 
said  J.  H.  from  the  said  bankrupt  in  the  month  of  October,  in  the  year 
aforesaid,  and  for  which  the  said  J.  H.  did  not  take  invoices,  greatly 
exceeded  the  sum  of  15/L,  and  amounted  to  a  much  larger  sum,  to  wit,  to 
the  sum  of  100/.;  and  whereas,  in  truth  and  in  fact,  the  said  J.  H.  did, 
to  wit,  on  the  8th  day  of  October,  in  the  year  aforesaid,  go  to  the  shop 
of  the  said  C.  L.,  in  Sloane-street  aforesaid,  to  redeem  goods,  and  did 
then  and  there  redeem  of  and  from  the  said  0.  L.  certain  deposits  made 
by  the  said  bankrupt  to  and  with  the  said  C.  L.,  as  he  the  said  J.  H.,  at 
the  time  he  so  deposed  and  swore  as  aforesaid,  then  well  knew;  and 
whereas,  in  truth  and  in  fact,  the  said  J.  H.  had  sold  divers  goods,  to 
wit,  five  dozen  silver  spoons  and  forks,  and  four  gold  watches,  which  he 
the  said  J.  H.  had  received  from  the  said  bankrupt  to  the  said  B.  P.,  as 
he  the  said  J.  IL,  at  the  time  he  so  deposed  and  swore  as  aforesaid,  then 
and  there  well  knew,  against  the  peace  of  oar  said  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  on  the  24th  day  of  October,  ▲.  d.  1851,  a  peti- 
tion for  the  adjudication  of  the  said  bankruptcy  of  the  said  J.  S.  D.  was^ 
under  and  in  pursuance  of  the  said  statute,  filed  and  prosecuted  in  the 
Court  of  Banlmiptcy  in  London,  and  that  the  said  J.  S.  D.  afterwards, 
to  wit,  on  the  day  last  aforesaid,  in  the  year  last  aforesaid,  duly  became 
and  was  declared  and  adjudicated  to  be  a  bankrupt,  under  and  within 
the  meaning  of  the  said  statute.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  afterwards  and  wlidlst  the  said 
proceedings  upon  and  in  respect  of  the  said  last-mentioned  bankruptcy 
were  depending  in  the  said  Court  of  Bankruptcy,  to  wit,  on  the  first  day 
of  December,  a.  d.  1851,  the  said  J.  H,  came  b^ore  the  said  E.  H.,  Esq., 
at  the  Bankruptcy  Court  House  in  Basinghall-street,  in  the  city  af<»e- 
said,  and  witlun  the  jurisdiction  aforesaid,  to  be  examined  in  the  said 
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Court  of  Bankraptcy,  in  the  matter  of  the  said  bankruptcy,  bj  and    JPreeedmUi. 

before  the  said  £.  H.,  touching  and  concerning  the  trade,  dealings,  and        

estate  of  the  said  bankrupt  (he  the  said  E.  H.  then  being  a  commissioner  jj^^^^fyg 
of  the  said  Court  of  Bankruptcy,  duly  appointed  and  empowered  to  act  penury. 
in  the  matter  of  the  said  bankruptcy,  and  to  examine  the  said  J.  H.  in 
that  behalf);  and  that  the  said  J.  H.,  then  and  there  before  the  said 
E.  H.,  was  duly  sworn  that  the  evidence  which  he  the  said  J.  H.  should 
give  in  and  upon  his  said  examination,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (he  the  said  £.  H.  then  and  there  hav- 
ing a  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  J.  H.  in  that  behalf.)    And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  in  and  upon  the  said  last-mentioned 
examination  of  the  said  J.  H.,  and  at  the  time  the  said  J.  H.  so  deposed 
and  swore  as  hereinafter  mentioned,  it  then  and  there  became  and  was 
material  in  and  to  the  matter  of  the  said  bankruptcy,  to  inquire  whether 
the  said  J.  H.  had  ever  been  to  the  shop  of  a  pawnbroker  named  C.  L., 
in  Sloane-street,  or  to  any  pawnbroker's  in  Sloane-street,  to  redeem 
goods  pledged  to  the  said  C.  L.  by  the  said  bankrupt;  and  whether  the 
said  J.  H.  had  on  the  21st  and  23rd  days  of  October,  in  the  year  afore- 
said, respectively  redeemed  at  the  shop  of  one  J.  R.  goods  pledged  by 
the  said  bankrupt  with  the  said  J.  B. ;  and  whether  the  pawnbroker's 
tickets  for  and  in  respect  of  certain  goods  which  had  been  redeemed  by 
the  said  J.  H.  at  the  shop  of  the  said  J.  B.,  on  the  21st  and  23rd  days 
of  October,  in  the  year  aforesaid,  respectively  had  been  received  by  the 
said  J.  H.  from  the  said  bankrupt.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  H.,  being  so  sworn  as 
last  aforesaid,  did  then  and  there,  upon  his  said  last-mentioned  examina« 
tion,  upon  his  oath  last  aforesaid,  falsely,  corruptly,  knowingly,  wilfully, 
and  maliciously  depose  and  swear,  amongst  oiber  things,  in  substance 
and  to  the  effect  following,  that  is  to  say,  I  (meaning  the  said  J.  H.)  did 
not,  on  or  about  the  8th  day  of  October  last  (meaning  October,  in  the 
year  aforesaid)  accompany  the  bankrupt  (meaning  the  said  bankrupt)  to 
or  meet  the  bankrupt  at  JL's,  in  Sloane-street  (meaning  the  said  C.  lus\ 
and  redeem  two  lots  of  goods  ple<]^ed  by  the  bankrupt  at  L.'s  ;  one  lot 
for  10/.,  and  the  other  lot  for  80/.    I  (meaning  the  said  J.  H.)  never 
redeemed  any  lots  at  L.'s  (meaning  the  said  C.  L.)    I  recollect  on  one 
occasion  meeting  the  banlurupt  (meaning  the  said  bankrupt)  near  the 
Exhibition,  in  the  evening,  and  he  then  asked  me  to  accompany  him 
somewhere  in  that  neighbourhood,   and  I  did  so,   but  it  was  not,  to 
my  knowledge,  to  a  pawnbroker's ;  the  bankrupt  went  in  at  a  private 
entrance,  and  the  bankrupt  beckoned  me  in,  and  I  saw  the  bankrupt 
produce  some  letter  or  ticket,  and  I  saw  some  goods  handed  out.     I 
helped  the  bankrupt  to  count  out  his  money.     I  then  left  the  room, 
and  the  bankrupt,  on  coming  out,  told  me  he  had  a  fine  lot  of  goods, 
which  he  proposed  to  sell  me.    I  (meaning  the  said  J.  H.)  cannot  say 
whether  that  was  at  Mr.  Ij,*b  (meaning  the  said  C.  L.'s)  honse.    Upon 
that  occasion  I  did  not  produce  the  money,  and  I  did  not  myself  redeem 
the  goods.     I  (meaning  the  said  J.  H.)  have  redeemed  some  goods  at 
Mr.  R.'s  in  Shorediteh  (meaning  the  shop  of  the  said  J.  B.),  but  I 
cannot  say  the  date  or  the  amount,  nor  whose  tickets  they  were,  nor 
if  I  received  the  tickets  from  the  bankrupt  (meaning  the  said  bank- 
rupt.)   I  cannot  say  if  I  redeemed  any  goods  whatever  at  R's  since  the 
17th  October  last.    I  redeemed  on  two  occasions  at  B.'s,  goods  belonging 
to  the  bankrupt,  but  those  I  redeemed  some  time  in  the  summer  with 
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PreeedeiUa,%  money  supplied  me  bj  the  bankrupt  for  the  purpose,  and  on  those  occa- 

sions  I  delivered  the  goods  to  the  bankrupt.     I  (meaning  the  said  J.  H.) 

I  dirt^  ^f      ^^  ^^*'  *^  ™y^  recollection,  on  the  21st  October  last  (meaning  October 
perjQiT.  ^^  ^^®  7^^  aforesaid),  redeem  goods  pledged  for  60^  at  R.'s,  in  Shore- 

ditch  (meaning  the  shop  of  the  said  J.  R.)     The  bankrupt  did  not  give 
me  money  to  redeem  the  goods  at  R's,  which  it  is  supposed  I  redeemed 
on  the  21st  and  2drd  October  last,  but  I  do  not  recoUect  that  I  (meaning 
the  said  J.  H.)  did  redeem  any  such  goods  about  that  time  at  R.'s.     £ 
take  out  a  great  quantity  of  goods,  which  are  pledged  by  other  persons, 
all  over  London,  and  I  cannot  recollect  one  transaction  of  that  kind  from 
another.     I  did  not,  to  my  knowledge,  retain  out  of  the  duplicates  or 
deposit-notes  which  I  received  from  the  bankrupt  on  the  17th  October 
two  relating  to  goods  deposited  at  R.'s  for  two  sums  of  SOL  each,  nor  do 
I  recollect  having  retained  any  other  of  the  tickets  which  I  had  of  D. 
(meaning  the  said  bankrupt)  on  the  17th  October  last  besides  those  I 
have  mentioned  in  my  former  examination.     The  tickets  which  I  did 
retain  of  the  bankrupt  on  the  17th  October  last,  and  which  I  have  since 
redeemed,  were  as  follows: — One  at  S.'s  for  25/.  lOs,;  one  at  Mr.  R.  A.'8 
for  27/.;  and  one  other  at  Mr.  R.  A.'s  for  80/.     I  also  retained  one  other 
deposit-note  at  Mr.  A.'s  for  100/.  10«.,  which  I,  at  the  time  of  my  last 
examination,  handed  to  Mr.  Y.  S.  for  the  assignees.     I  do  not  recollect 
retaining  the  duplicates  which  I  had  from  the  bankrupt  on  the  17th 
October  last  any  other  than  the  four  last-mentioned  notes.     I  (meaning 
the  said  J.  H.)  never  had  of  D.  (meaning  the  said  bankrupt)  any  other 
pawnbroker's  tickets  than  those  I  have  already  stated;  therefore  if  I 
(meaning  the  said  J.  H.)  did  redeem  any  goods  at  R.'6  (meaning  the 
shop  of  the  said  J.  Rw)  on  the  21st  October  last  (meaning  October  in 
the  year  aforesaid),  and  on  the  23rd  October  last  I  (meaning  the  said 
J.  H.)  had  not  the  tickets  from  the  bankrupt  (meaning  the  said  bank- 
rupt.)    Whereas  in  truth  and  in  fact  the  said  J.  H.  did,  on  the  8th 
day  of  October,  in  the  year  aforesaid,  accompany  the  said  bankrupt  to 
the  shop  of  the  said  C.  L.,  in  Sloane-street,  and  then  redeemed  two 
lots  of  goods  pledged  by  the  said  bankrupt  at  the  said  C.  L.'s,  one  lot 
for  10/.,  and  the  other  lot  for  80/.,  as  he,  the  said  J.  H.,  at  the  time  be 
so  deposed  as  last  aforesaid,  then  well  knew.     And  whereas  in  truth  and 
in  fact  the  said  J.  H.  did  produce  the  money  with  which  the  said  two 
lots  of  goods  pledged  by  the  said  bankrupt  at  the  said  C.  L.'s,  in  Sloane- 
street  foresaid,  were  redeemed.     And  whereas  in  truth  and  in  fact  the 
said  J.  H.  did,  on  the  21st  day  of  October,  in  the  year  aforesaid,  redeem 
at  the  shop  of  the  said  J.  R.  goods  pledged  by  the  said  bankrupt  with 
the  said  J.  R.  for  60/.,  as  he,  the  said  J.  H.,  at  the  time  he  so  deposed 
as  in  this  count  mentioned,  then  well  knew.     And  whereas  in  truth  and 
in  fact  the  said  J.  H.  had  received  the  pawnbroker's  ticket  for  and  in 
respect  of  the  said  last-mentioned  goods  from  the  said  bankrupt,  as 
he,  the  said  J.  H.,  at  the  time  he  so  deposed  as  aforesaid,  well  knew. 
And  whereas  in  truth  and  in  fact  the  said  J.  H.  had,  on  the  23rd  day  of 
October,  in  the  year  aforesaid,  redeemed  at  the  shop  of  the  said  J.  R.  the 
goods  pledged  by  the  said  bankrupt  with  the  said  J.  R.  for  50/.,  as  he, 
the  said  J.  H.,  at  the  time  he  so  deposed  as  last  aforesaid,  well  knew. 
And  whereas  in  truth  and  in  fact  the  said  J.  H.  had  received  the  pawn- 
broker's ticket  for  and  in  respect  of  the  said  last-mentioned  goods  from 
the  said  bankrupt,  as  he,  the  said  J.  H.,  at  the  time  he  so  deposed  as 
last  aforesaid,  well  knew,  against  the  peace  of  our  Lady  the  Queen  her 
crown  and  dignity. 
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Indictment  for  Forging  and  Uttering  a  "  ChairLcter  Paper,'*  with  intent  to 
defraud  the  Commissioners  and  Officers  of  Her  Majesty's  Customs. 

CENTBAL  Criminal  Court,)         The  jurors  for  our  Lady  the  Queen, 
to  wit,  )  upon  their  oath  present,  that  J,  T.  S. 

late  of  the  parish  of  St.  Margaret,  in  the  county  of  Middlesex,  labourer, 
and  A.  C,  of  the  same  place,  labourer,  on  the  2nd  day  of  May,  in  the 
year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
knowingly,  deceitfully,  and  falsely  did  forge  a  certain  paper  writing,  to 
wit,  a  character  paper,  which  said  forged  character  paper  is  as  follows 
(that  is  to  say) :  ''  We,  the  undersigned,  W.  S.,  timber  merchant,  Tork- 
road,  Lambeth,  and  N.  B.,  lighterman,  publican.  Old  Barge  House,  Christ- 
church,  hereby  certify  that  we  have  known  J.  T.  8.,  who  has  been 
nominated  a  glut  waterman  of  the  Customs,  in  the  port  of  London, 
for  the  last  ten  years ;  he  is  a  young  man  of  good  general  character  and 
conduct,  is  of  sober  and  steady  habits,  and  respectable  in  his  demeanour ; 
he  has  never  been  known,  or  suspected  to  have  been  concerned  in  any 
offence  against  the  Bevenue  Laws,  and  he  has  never  been  dismissed 
from  the  services  of  the  Customs  or  Excise,  or  from  any  other  public 
department ;  he  has  been  brought  up  to  the  calling  of  waterman, 
served  his  apprenticeship  to  Mr.  M.,  and  we  do  not  know  of  any 
impediment  to  his  admission  into  the  service  of  the  Customs  as  glut 
waterman. 

"  Witness  to  the  signature  of  Mr.  S.,  )  »j.  q 

A.  C.  /  ^'  ^' 

''  Witness  to  the  signature  of  Mr.  B.,>  ^  -p 

P.  G.  I  ^-  ^• 

"2nd  May,  1850." 

with  intent  to  defraud  and  deceive  and  injure  H.  A.,  then  an  officer  of 
the  water-gaard  in  Her  Majesty's  Customs,  to  the  damage  of  the  said 
H.  A.,  to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  T.  S.  and  A.  C.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  and  within  the  jurisdiction  aforesaid, 
unlawfully,  knowingly,  deceitfully  and  falsely  did  forge  a  certain  other 
paper  writing,  to  wit,  a  certificate  of  the  character  of  the  said  J.  T.  8., 
and  having  thereon  the  names  of  "  W.  8."  and  "  N.  B."  and  **  P.  G.," 
with  intent  to  defraud,  deceive  and  injure  the  Commissioners  of  Her 
Majesty's  Customs,  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  T.  S.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  and  within  the  jurisdiction 
aforesaid,  unlawfully,  knowingly,  deceitfully  and  falsely  did  offer,  utter, 
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I^reeedents,    dispose  of   and   put  off  to  one   G.   F.  S.,  as   a  true  and  genuine  paper 
writing,   a    certain    forged   paper    writing,   which   said   last-mentioned 
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uttering  a 
'*  character 
paper." 


Indictment  for  ^^^8®^  paper  writing  is  as  follows  (that  is  to  say),  [setting  out  the  instru- 
forging  and  ^'^^^  ^^  ^^^  ^^  fi^^^  count'],  with  intent  to  defraud  and  injure  Her 
Majesty's  Commissioners  of  Customs ;  he  the  said  J.  T.  8.,  at  the  time 
he  so  offered,  altered,  disposed  of  and  put  off  the  said  last-mentioned 
forged  paper  writing  as  aforesaid,  then  and  there,  and  within  the  juris- 
diction aforesaid,  well  knowing  the  same  to  be  forged,  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  T.  S.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  unlawfully,  knowingly,  deceitfully  and 
falsely  did  offer,  alter,  dispose  of  and  put  off  a  certain  other  forged 
paper  writing,  to  wit,  a  character  paper,  with  intent  to  defraud,  deceive, 
and  injure  the  Commissioners  of  Her  Majesty's  Customs,  he  the  said 
J.  T.  S.,  at  the  time  he  so  offered,  uttered,  disposed  of  and  put  off  the 
said  last-mentioned  forged  paper  writing  as  aforesaid,  then  and  there, 
and  within  the  jurisdiction  aforesaid,  well  knowing  the  same  to  be 
forged,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  the  committing  of  the  offences  hereinafter 
mentioned,  a  certain  office  and  situation  in  Her  Majesty's  Customs,  to 
wit,  the  office  and  situation  of  glut  waterman,  was  i^bout  to  become 
vacant,  and  thereupon  the  said  J.  T.  S.  made  application  for  such 
office  and  situation  to  one  H.  A.,  then  being  inspector-general  of  the 
water-guard  in  the  Customs  of  Her  Majesty  the  Queen,  and  that 
thereupon  and  in  consequence  of  such  application  as  aforesaid,  a 
certain  paper  writing  was  then  delivered  to  the  said  J.  T.  8.,  which 
said  paper  writing  is  as  follows  [setting  it  out  cts  in  the  first  count']^ 
to  the  intent  and  in  order  that  he  the  said  J.  T.  8.  should  obtain  the 
true  signatures  of  the  said  W.  8.  and  N.  B.,  and  also  the  signatures  of 
two  persons  by  whom  the  execution  of  the  said  paper  writing  might  and 
would  be  duly  attested ;  and  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  aforesaid,  he  the  said  J.  T.  8.  unlawfully,  knowingly, 
deceitfully  and  falsely  did  forge  the  names  and  signatures  of  the  said 
W.  8.  and  N.  B.  to  the  execution  of  the  said  paper  writing,  and  unlaw- 
fully, knowingly,  deceitfully  and  falsely  did  forge  the  name  and  signature 
of  one  P.  Q.,  as  attesting  the  due  execution  of  the  said  paper  writing  by 
the  said  N.  B.,  with  intent  to  defraud  and  deceive  and  injure  the  Com- 
missioners of  Her  Majesty's  Customs;  and  that  the  said  A.  C,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
aforesaid,  did  unlawfully,  knowingly,  deceitfully  and  falsely  attest  one  of 
the  said  names  and  signatures,  to  wit,  the  name  and  signature  of  W.  8., 
by  writing  his  name,  that  is  to  say,  the  name  of  him  the  said  A.  C.  as 
attesting  witness  thereto,  he  the  said  A.  C.  then  and  there  well  knowing 
the  signature  of  the  said  W.  8.  to  be  forged  as  aforesaid,  with  intent  to 
defraud,  deceive  and  injui'e  the  Commissioners  of  Her  Majesty's  Customs, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  the  committing  of  the  offence  hereinafter 
mentioned,  a  certain  office  and  situation  in  Her  Majesty's  Customs,  to 
wit,  the  office  and  situation  of  glut  waterman,  was  about  to  become 
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vacant,  and  that  a  certain  paper,  to  wit,  a  character  paper,  was,  to  wit,  on    Precedents. 

the  day  and  year  aforesaid,  delivered  to  the  said  J.  T.  S.,  and  was  then        

received  by  him,  in  order  that  he  the  said  J.  T.  S.  might  obtain  the  in^^UMntfor 
signatures  of  two  persons  thereunto,  and  also  the  signatures  of  two  other  forging  and 
persons  to  attest  the  due  execution  of  the  said  character  paper ;  and  that  attering  a 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  "  character 
and   within  the  jurisdiction  aforesaid,  he  the   said   J.  T.   8.   wilfully,  P^P®"*-" 
knowingly,  deceitfully  and  falsely  did  forge  the  signatures  of  two  persons 
to  the  said  character  paper,  to  wit,  of  one  W.  S.  and  of  one  N.  B.,  and 
also  unlawfully,  knowingly,  deceitfully  and  falsely  did  forge  the  signa- 
ture of  one  P.  G.  as  attesting  witness  to  the  execution  of  the  said  N.  B., 
with  intent  to  defraud  certain  persons  to  the  jurors  aforesaid  unknown ; 
and  that  the  said   A.  C,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  aforesaid,  unlawfully,  knowingly, 
deceitfully  and  falsely  did  sign  his  name,  that  is  to  say,  the  name  of  the 
said  A.  G.,  as  attesting  witness  to  the  execution  of  the  said  W.  8.  to 
the  said  character  paper,  with  intent  to  defraud  certain  persons  to  the 
jurors  aforesaid  unknown,  he  the  said  A.  0.  then  and  there,  and  within 
the  jurisdiction  aforesaid,  and  at  the  time  when  he  so  wrote  his  name  as 
attesting  witness  to  the  said  signature   as  aforesaid,  well  knowing  the 
said  signature  of  the  said  W.  8.  to  be  forged,  and  then  and  there,  and 
within  the  jurisdiction  aforesaid,  well  knowing  the  said  last-mentioned 
signature  to  be  so  forged  by  the  said  J.  T.  8.,  with  intent  to  defraud  as 
aforesaid,  against  the  peace  of  our  Lady  the  Queen,   her  crown   and 
dignity. 


No.  xm. 

Indictment  for  obtaining  money  by  falsely  pretending  that  a  certain  society 
was  duly  enrolled  under  the  Friendly  Societies  Acts. 

STAFF0BD8HIB£,'>        The  jurors    of  our  Lady  the    Queen    upon 
to  wit.  )  their    oath    present,    that  G.   F.,   late   of    the 

parish  of  West  Bromwich,  in  the  county  of  8taffordshire,  labourer,  on  the 
27th  day  of  April,  in  the  year  of  our  Lord  1846,  unlawfully,  knowingly, 
and  designedly  did  falsely  pretend  to  one  J.  B.  that  John  Tidd  Pratt, 
Esq.,  the  Barrister-at-Law  for  the  the  time  being  appointed  to  certify  the 
rules  of  the  Savings  Banks,  had  certified  that  the  rules  of  a  certain 
Friendly  8ociety  (that  is  to  say),  a  certain  8ick  8ociety,  who  had  agreed 
to  meet  at  the  house  of  the  said  J.  B.,  the  sign  of  the  Forge  Tavern, 
Union-street,  Spon-lane,  West  Bromwich,  in  the  county  of  Stafford, 
were  in  conformity  to  law,  and  with  the  provisions  of  the  act  of  Geo.  4, 
c.  56,  as  amended  by  the  act  4^5  Will.  4.  c.  40,  and  that  he  the  said 
G.  F.  had  paid  to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea  for 
such  certificate,  by  means  of  which  said  several  false  pretences  the  said 
G.  F.  did  then  unlawfully  obtain  from  the  said  J.  B.  the  sum  of  one 
guinea,  of  lawful  money  of  Great  Britain,  of  the  moneys  of  the  said 
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money  by 

false 

pretences. 


Precedents.    J.  B.,  with  intent  thereby  to  defraud ;  whereas  in  truth  and  in  fact  the 

said  John  Tidd  Pratt  had  not  certified  that  the  rules  of  the  said  society 

I  d^^'t  tf  '^^^^  ^^  conformity  to  law,  and  with  the  provisions  of  the  said  act 
obuining  ^^  ^®®'  ^*  ^*  ^^'  ^  amended  by  the  act  4  &  5  Will.  4,  c.  40,  as  he 
the  said  G.  F.  then  well  knew  :  and  whereas  in  truth  and  in  fact  the 
said  rules  had  not  at  any  time  been  submitted  to  the  said  John  Tidd 
Pratt  for  the  purpose  of  his  so  certifying  as  aforesaid,  as  he  the  said 
G.  F.  then  well  knew :  and  whereas  in  truth  and  in  fact  the  said  G.  F. 
had  not  paid  to  the  said  John  Udd  Pratt  the  sum  of  one  guinea,  or  any 
sum  of  money  whatsoever,  for  such  certificate  as  aforesaid,  to  the  great 
damage  and  deception  of  the  said  J.  B.,  to  the  evil  example  of  all  others 
in  the  like  case  o£Pending,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  oar  Lady  the  Queen,  her 
crown  and  dignity. 

Second  Count. — A.nd  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present,  that  the  said  G.  F.,  on  the  day  and  year  aforesaid, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  one  J.  B. 
that  John  Tidd  Pratt,  Esq.,  Barrister-at-Law  for  the  time  being  appointed 
to  certify  the  rules  of  the  Savings  Banks,  had  certified  that  the  niles  of 
a  certain  Friendly  Society  (that  is  to  say),  a  certain  Sick  Society,  who 
had  agreed  to  meet  at  the  house  of  the  said  J.  B.,  the  sign  of  the  Forge 
Tavern,  Union-street,  Spon-lane,  West  Bromwich,  in  the  county  of 
Stafford,  were  in  conformity  to  law^  and  with  the  provisions  of  the  act 
10  Geo.  4,  c.  56,  as  amended  by  the  act  4  &  5  Will.  4,  c  40,  and  that 
he  the  said  G.  F.  had  paid  to  the  said  John  Tidd  Pratt  the  sum  of  one 
guinea  for  such  certificate  as  last  aforesaid ;  by  means  of  which  said 
several  last-mentioned  false  pretences  the  said  G.  F.  did  then  unlawfully 
obtain  from  the  said  J.  B.  the  sum  of  one  guinea,  of  lawful  money  of 
Great  Britain,  of  the  moneys  of  the  said  J.  6.,  with  intent  thereby  to 
defraud  :  whereas  in  truth  and  in  fact  the  said  John  Tidd  Pratt  had  not 
certified  that  the  rules  of  the  said  society  were  in  conformity  to  law,  and 
with  the  provisions  of  the  said  act  10  Geo.  4,  c.  56,  as  amended  by 
the  act  4  &  5  Will.  4,  c.  40,  as  he  the  said  G.  F.  then  well  knew :  and 
whereas  in  truth  and  in  fact  the  said  rules  had  not  at  any  time  been 
submitted  to  the  said  John  Tidd  Pratt  for  the  purpose  of  his  so  certi- 
fying as  aforesaid,  as  he  the  said  G.  F.  then  well  knew :  and  whereas 
in  truth  and  fact  the  said  G.  F.  had  not  paid  to  the  said  John  Tidd 
Pratt  the  sum  of  one  guinea,  or  any  sum  of  money  whatsoever,  for  such 
certificate  as  aforesaid,  to  the  great  damage  and  deception  of  the  said 
J.  B.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  G.  F.  on  the  day  and  year  aforesaid, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  one  J.  B. 
that  John  Tidd  Pratt,  Esq.,  the  Barrister-at-Law  for  the  time  being 
appointed  to  certify  the  rules  of  the  Savings  Banks,  had  certified  that 
the  rules  of  a  certain  Friendly  Society  (that  is  to  say),  a  certain  Sick 
Society,  who  had  agreed  to  meet  at  the  house  of  the  said  J.  B.,  the 
sign  of  the  Forge  Tavern,  Union-street,  Spon-lane,  West  Bromwich, 
in  the  county  of  Stafford,  were  in  conformity  to  law,  and  with  the  pro- 
visions of  the  act  10  Geo.  4,  c.  56,  as  amended  by  the  act  4  &  5  Will.  4 
c.  40,  and  that  he  the  said  G.  F.  had  paid  to  the  said  John  Tidd  Pratt 
the  sum   of  one    guinea  for   such  certificate,    by  means   of  which  said 
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several  lasi-mentioned  false  pretences  the  said  G.  F.  did  then  unlawfully    Prteedenta, 

obtain  from  the  said  J.  B.  the   sum  of  one  guinea,  of  lawful  money     *j""^y|. 

of  Great  Britain,  of  the  moneys  of  J.  S.  and  others,  with  the  intent  inJi^tment  for 

thereby  to  defraud :  whereas  in  truth  and  in  fact  the  said  John  Tidd  obtaining 

Pratt  had  not  certified  that  the  rules  of  the  said  society  were  in  con-  money  by 

formity  to  law,  and  with  the  provisions  of    the  said  act  10  Geo.  4,  ^»l8« 

c.    56,  as   amended   by  the  act  4  &  5  Will.   4,  c.  40,  as  he  the  said  P«*«n<^"- 

G.  F.  then  well  knew :  and  whereas  in  truth  and  in  fact  the  said  rules 

had  not  at  any  time   been  submitted  to  the  said  John  Tidd  Pratt  for 

the  purpose  of    his   so   certifying   as   aforesaid,  as  he  the  said   G.  F. 

then  well  knew :  and  whereas  in  truth  and  in  fact  the  said  G.  F.  had 

not  paid  to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea,  or  any  sum 

of  money  whatsoever,  for  such  certificate  as  aforesaid,  to  the  great  damage 

and  deception  of  the  said  J.  B.,  to  the  evil  example  of  all  others  in  the 

like  case  offending,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 

dignity. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  G.  F.,  on  the  day  and  year  aforesaid, 
unlawfully,  knowingly  and  designedly  did  falsely  pretend  to  one  J.  B. 
that  John  Tidd  Pratt,  Esq.,  the  Barrister-at-Law  for  the  time  being 
appointed  to  certify  the  rules  of  the  Savings  Banks,  had  certified  that 
the  rules  of  a  certain  Friendly  Society  (that  is  to  say),  a  certain  Sick 
Society,  who  had  agreed  to  meet  at  the  house  of  the  said  J.  B.,  the  sign 
of  the  Forge  Tavern,  Union-street,  Spon-lane,  West  Bromwich,  in  the 
county  of  Stafford,  were  in  conformity  to  law,  and  with  the  provisions 
of  the  act  10  Geo.  4,  c.  56,  as  amended  by  the  act  4  &  5  Will.  4,  c.  40, 
and  that  he  the  said  G.  F.  had  paid  to  the  said  John  Tidd  Pratt  the 
sum  of  one  guinea  for  such  certificate  as  last  aforesaid  ;  by  means  of 
which  said  several  last-mentioned  false  pretences  the  said  G.  F.  did 
then  unlawfully  obtain  from  the  said  J.  B.  the  sum  of  one  guinea,  of 
lawful  money  of  Great  Britain,  of  the  moneys  of  J.  S.  and  others,  with 
intent  thereby  to  defraud :  whereas  in  truth  and  in  fact  the  said  John 
Tidd  Pratt  had  not  certified  that  the  rules  of  the  said  society  were  in 
conformity  to  law,  and  with  the  provisions  of  the  said  act  10  Geo.  4, 
c.  56,  as  amended  by  the  act  4  &  5  Will.  4,  c.  40,  as  he  the  said  G.  F. 
then  well  knew :  and  whereas  in  truth  and  in  fact  the  said  rules  had 
not  at  any  time  been  submitted  to  the  said  John  Tidd  Pratt  for  the 
purpose  of  his  so  certifying  as  aforesaid,  as  he  the  said  G.  F.  then  well 
knew  :  and  whereas  in  truth  and  in  fact  the  said  G.  F.  had  not  paid  to 
the  said  John  Tidd  Pratt  the  sum  of  one  guinea,  or  any  sum  of  money 
whatsoever,  for  such  certificate  as  aforesaid,  to  the  great  damage  and 
deception  of  the  said  J.  B.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
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No.  XIV. 

Indictment  for  receiving  more  than  one  lunatic  into  an  unlicensed  hou^, 

contrary  to  the  statute  8^9  Vict,  c.  100. 

STAFFOBDSHIBE,|      The  jurors   for  our    Lady   the  Queen   upon 
to  wit.  )  their   oath    present,   that  heretofore  and  after 

the  passing  of  an  act  of  Parliament  made  and  passed  in  the  ninth  year 
of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled  An  Act  for  ^e 
Regulation  of  the  Care  and  Treatment  of  Lunatics,  to  wit,  on  the  20th 
day  of  October,  a.d.  1851,  A.  M.  unlawfully  and  wilfully  did  reoeiye 
into  a  certain  house,  not  being  an  asylum  or  an  hospital  re^stered  under 
the  said  act,  or  a  house  duly  licensed  under  the  said  act,  or  under  any  of 
the  acts  therein  mentioned  and  thereby  repealed,  two  and  more  lunatics, 
that  is  to  say,  one  H.  S.,  one  M.  8.,  one  C.  B.,  one  J.  D.,  one  £.  D., 
and  one  E.  B.,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  after  the  passing  of  the  said  first- 
mentioned  act  of  Parliament,  the  said  A.  M.  had  received  into  a  certain 
house  not  being  an  asylum  or  an  hospital  registered  under  the  said  act» 
or  a  house  duly  licensed  under  the  said  act,  or  under  any  of  the  acts 
therein  mentioned  and  thereby  repealed,  a  certain  lunatic  (that  is  to  say), 
one  H.  S.,  and  that  the  said  A.  M.  afterwards,  and  after  the  passing  of 
the  said  act,  and  whilst  the  said  H.  S.  was  and  continued  in  the  said 
house,  and  whilst  the  said  H.  S.  was  and  continued  a  lunatic,  to  wit,  on 
the  20th  day  of  October,  a.d.  1851,  unlawfully  and  wilfully  did  receive 
into  the  said  house,  the  same  not  then  being  an  asylum  or  an  hospital 
registered  under  the  said  act,  or  a  house  duly  licensed  as  aforesaid,  a 
certain  other  lunatic  (that  is  to  say),  one  E.  B.,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 


No.  XV. 

Indictment  for  Perjury,  committed  in  an  Affidavit  swotm  before  the  Clerk  of 
Appearances,  in  the  Exchequer,  in  the  course  of  a  Suit  in  that  Court 

ClENTBAL  Criminal  Court,)       The   jurors  of  our   Lady  the  Queen, 
/  to  wit.  )  upon  their  oath  present,  that  heretofore 

and  before  the  commission  of  the  offence  hereinafter  mentioned,  a  cer- 
tain action  had  been  commenced  in  the  Court  of  Exchequer  of  our  said 
Lady  the  Queen,  at  Westminster,  in  which  said  action  one  B.  H.  C.  was 
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the  plaintiff,  and  one  J.   S.  M.   was  the  defendant.     And  the  jurors     Brecedentg. 
aforesaidy   upon  their  oath   aforesaid,   do   farther    present,   that   after      ^^T^-^ 
the  iekuing  of  the  writ  of  summons  in   the  said  action,  and  ""^^il^*  iw^Q^i^ttifor 
the    said    action    was    pending,    to    wit,     on    the    16th    July,    a.d.  perjary. 
1851,    at    the    parish    of   St.    Andrew,    Holbom,    in    the    county  of 
Middlesex,  and   within  the   jurisdiction    of   the  said    Centra]  Oriminal 
Court,  the  said  B.  H.  C,  late  of   the  parish  aforesaid,  in  the  county 
aforesaid,   labourer,   came,   in  his   own   proper  person,  before  W.   P., 
gentleman,  then  being  the  Clerk  of  Appearances  of  the  said  Court  of 
Exchequer,  and  then  and  there  produced  a  certain  affidavit  of  him  the 
said  B.  H.  C,  intitled  in  the  said  action,  and  was  then  and  there,  and 
before  the  said  W.  P.,  in  due  form  of  law  sworn,  and  did  take  his  cor- 
poral oath  upon  the  Holy  Gospel  of  Gk>d,  touching  and  concerning  the 
truth  of  the  matters  contained  in  his  said  affidavit,  he  the  said  W.  P. 
then  having  competent  and  sufficient  power  and  authority  to  administer 
the  said  oath  to  the  said  B.  H.  C. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  B.  H.  0.  being  so  sworn  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  and  subject  of  inquiry  in  the  said 
action,  whether  the  said  J.  S.  M.  had  been  personally  served  with  a  true 
copy  of  the  said  writ  of  summons  in  the  said  action,  and  whether  on  the 
8th  day  of  July,  a.d.  1851,  and  whether  by  him  the  said  B.  H.  C. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  B.  H.  C,  being  so  sworn  as  aforesaid,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  Devil,  and  wickedly  and  maliciously  devising  and  intending 
to  injure  and  aggrieve  the  said  J.  S.  M.,  and  to  subject  him  to  the  pay- 
ment of  divers  heavy  costs,  charges  and  expenses,  then  and  there,  upon 
his  oath  aforesaid,  before  the  said  W.  P.,  in  and  by  the  said  affidavit  of 
him  the  said  B.  H.  C.,  unlawfully,  falsely,  knowingly,  wilfully,  maliciously 
and  corruptly  did  say,  depose  and  swear,  in  substance  and  to  the  effect 
following :  (that  is  to  say),  that  he  the  said  B.  H.  C.  did,  on  Thursday, 
the  8th  day  of  Jaly,  a.d.  1851,  personally  serve  the  said  J.  8.  M.  with 
a  true  copy  of  a  writ  of  summons,  which  appeared  to  him  the  said 
B.  H.  C.  to  have  been  regularly  issued  out  of  and  under  the  seal  of  the 
said  Court  of  Exchequer,  against  the  said  J.  8.  M.,  at  the  suit  of  the 
said  B.  H.  C.  (meaning  the  said  writ  of  summons  in  the  said  action) ; 
whereas  in  truth  and  in  fact  the  said  B.  H.  C.  did  not  on  the  said  8th 
day  of  July,  a.d.  1851,  or  at  any  other  time,  personally  serve  the  said 
J.  S.  M.  with  a  true  copy  of  the  said  writ  of  summons  in  the  said  action 
(or  any  writ  of  summons  whatever),  as  he  the  said  B.  H.  C,  at  the  time 
he  so  said,  deposed  and  swore  as  aforesaid,  well  knew. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  B.  H.  C,  of  his  own  act  and  consent,  and  of  his  own  most 
wicked  and  corrupt  mind,  on  the  said  16th  day  of  July,  in  the  year 
aforesaid,  in  the  parish  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  in  and  by  his  said  affidavit  before  the  said  W.  P.,  he 
the  said  W.  P.  then  and  there  having  a  competent  and  sufficient  lawful 
power  and  authority  to  administer  the  said  oath  to  the  said  B.  H.  C.  in 
that  behalf,  unlawfully,  falsely,  knowingly,  wilfully,  maliciously  and 
corruptly  did  commit  wilful  and  corrupt  perjury,  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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Indictment  under  the  5  j-  6  Will.  4,  c.  62,  for  making  a  False  Declaration 
before  the  Clei^k  of  the  Affidavits,  i"»  Chancery,  that  certain  Property,  inwhich 
the  Defendant  had  an  interest  was  vnincumbered. 

CENTBAL  Criminal  Court,)       The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present,  that  before  and 

at  the  time  of  the  committing  the  ofifenoe  hereinafter  next  mentioned^ 
one  J.  P.  had  lent  and  advanced  to  B.  H.  C,  who  then  was  indebted  to 
the  said  J.  P.,  divers  sums  of  money,  amounting,  to  wit,  to  the  sum  of 
310/. ;  and  that  the  said  B.  H.  C.  had,  before  and  at  the  time  of  the 
committing  of  the  ofifence  hereinafter  next  mentioned,  made  and  executed 
to  the  said  J.  P.  a  certain  deed  of  assignment  of  his  the  said  B.  H.  C.'s 
reversionary  interest  in  his  the  said  B.  H.  C.*s  share  in  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  4,000/.  Three  per  Cent.  Annuities, 
theretofore  left  and  bequeathed  by  S.  0.,  of  Ludlow,  in  the  county  of 
Salop,  then  deceased,  by  her  last  will,  dated  the  16th  day  of  October,  in 
the  year  of  our  Lord  1824,  to  her  nephew,  B.  C,  the  father  of  the  said 
B.  H.  C,  and  after  the  decease  of  the  said  B.  C...  to  be  equally  divided 
between  the  children  of  him  the  said  B.  C,  share  and  share  alike,  as  and 
for  a  security  for  the  repayment  by  the  said  B.  H.  C.  of  the  said  sums  of 
money  to  the  said  J.  P.,  and  had  represented  to  the  said  J.  P.  that  his 
the  said  B.  H.  C.'s  debts  and  liabilities  were  and  amounted  to  a  very 
trifling  sum.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned,  the  said  J.  P.  had  required  and 
requested  of  the  said  B.  H.  C,  that,  for  the  assurance  and  satisfaction  of 
the  said  J.  P.,  and  for  the  purpose  of  enabling  the  said  J.  P.  to  judge  of 
the  pecuniary  circumstances  of  the  said  B.  H.  C,  and  of  his  probable 
capability  to  repay  the  said  sums  of  money  so  lent  and  advanced  as  afore- 
said, and  to  ascertain  whether  the  said  reversionary  interest  of  the  said 
B.  H.  C,  so  assigned  as  aforesaid,  or  any  part  thereof,  had  been  or  was 
previously  charged  or  incumbered  in  any  way,  he  the  said  B.  H.  C.  should 
and  would  make  a  solemn  declaration,  under  and  in  pursuance  of  the 
statute  made  and  passed  in  a  session  of  Parliament  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  Hin  late  Majesty  King  William  the 
Fourth,  intituled  An  Act  to  repeal  an  Act  of  the  present  Session  of 
Parliament,  intituled  "  An  Act  Jor  the  more  effectual  Abolition  of  Oaths 
and  Affirmations  taken  and  made  in  various  Departments  of  the  State, 
and  to  substitute  Declarations  in  lieu  thereof,  and  for  the  more  entire 
Suppression  of  voluntary  and  extra-judicial  Oaths  and  Affidavits,  and 
to  make  other  provisions  for  the  Abolition  of  unnecessary  Oaths"  whether 
he  the  said  B.  H.  C.  had  created  any,  and  what,  charges  upon  his  said 
reversionary  interest,  and  as  to  the  then  pecuniary  circumstances  of  the 
said  B.  H.  C.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that,  afterwards,  to  wit,  on  the  29th  day  of  May,  in  the 
year  of  our  Lord  1851,  the  said  B.  H.  C,  in  pursuance  of  the  said  requi- 
sition and  request  of  the  said  J.  P.^  and  for  the  purpose  of  inducing  the 
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said  J.  P.  to  forbear  from  prassiog  the  said  B.  H.  C.  for  and  insisting  on    Precedents, 

the  immediate  repayment  by  the  said   B.  H.  0.  of  the  said   sums  of        

money  so  lent  and  advanced  by  the  said  J.  P.  to  the  said  E.  H.  0.  ^  ^°-  ^^^' 
as  aforesaid,  and  to  induce  the  said  J.  P.  to  forbear  from  giving  notice  makiDg  falso 
to  the  executors  of  the  said  8.  0.  of  the  said  assignment  of  the  said  declaration 
reversionary  interest  of  the  said  B.  H.  0.,  as  a  security  for  the  repay-  before  clerk  of 
ment  of  the  said  last-mentioned  sums  of  money,  and  for  the  ostensible  *ffid»^»t*»  ^^ 
and  pretended  purpose  of  enabling  the  said  J.  P.  to  ascertain  and  judge  ^^^^^' 
of  the  pecuniary  circumstances  of  him  the  said  B.  H.  C,  and  of  his 
capability  to  repay  the  said  last-mentioned  sums  of  money,  and  for  the 
purpose  of  confirming  the  said  deed  of  assignment,  went  before  one 
H.  M.,  Esquire,  at  the  Chancery  AfiSdavit  Office,  in  Southampton  Build- 
ings, in- the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  he  the  said  H.  M.  then  and  there  being  an  assistant  clerk  to  the 
Olerk  of  the  Affidavits,  at  the  Chancery  Affidavit  Office  aforesaid,  duly 
appointed  for  taking  affidavits  and  declarations,  under  and  in  pursuance 
of  the  said  statute,  and  then  and  there  having  competent*  power  and 
authority  to  take  and  receive  the  declaration  hereinafter  next  men- 
tioned to  have  been  made  by  the  said  B.  H.  G. ;  and  that  the  said 
B.  H.  G.  did  then  and  there,  and  within  the  jurisdiction  of  the  said 
court,  before  the  said  H.  M.,  produce  a  certain  declaration,  in  writing, 
of  him  the  said  B.  H.  C.,  and  then  and  there  falsely,  wilfully,  maliciously, 
corruptly,  fraudulently,  and  voluntarily,  did  make  and  subscribe  the  said 
declaration,  in  writing,  before  the  said  H.  M.,  Esquire,  then  being  such 
assistant  clerk  as  aforesaid,  according  to  the  form  in  the  schedule 
annexed  to  the  said  statute,  he  the  said  H.  M.,  Esquire,  then  and  there 
having  competent  power  and  authority  as  aforesaid  to  take  and  receive 
the  said  last-mentioned  declaration.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  B.  H.  G.,  by  his 
said  declaration,  so  then  and  there  made  and  subscribed  by  him  as  last 
aforesaid,  falsely,  wilfully,  maliciously,  corruptly,  fraudulently,  and  volun- 
tarily, did  solemnly  declare,  amongst  other  things,  before  the  said  H.  M. 
Esquire,  then  and  there  having  such  competent  authority  as  aforesaid, 
in  substance  and  to  the  effect  following :  (that  is  to  say),  I  (meaning  the 
said  B.  H.  G.)  further  solemnly  and  sincerely  declare  that  I  (meaning  the 
said  B.  H.  G.)  have  never  in  any  manner  heretofore  mortgaged,  assigned, 
or  encumbered  my  (meaning  his  the  said  B.  H.  G/s)  reversionary  interest 
in  the  said  4,000/.,  Three  per  Gent.  Annuities  (meaning  the  said  sum  of 
4,000/.,  Three  per  Gent.  Annuities,  hereinbefore  mentioned),  or  any  part 
thereof.  And  I  (meaning  the  said  B.  H.  G.)  also  declare  that  I  (meaning 
the  said  B.  H.  G.)  have  never  been  a  party  to  any  deed  or  instrument 
whereby  my  interest  in  the  said  stock  (meaning  the  said  4,000/.,  Three 
per  Gent.  Annuities)  has  or  could  have  been  in  any  manner  affected. 
And  I  (meaning  the  said  B.  H.  G.)  further  solemnly  and  sincerely 
declare  that  I  (meaning  the  said  B.  H.  G.)  am  not  liable  on  any  deed 
or  instrument  as  surety  for  any  person  whomsoever.  And  I  (meaning  the 
said  B.  H.  G.)  further  solemnly  and  sincerely  declare  that  I  (meaning  the 
said  B.  H.  G.  have  not  borrowed  any  money  whatever,  either  by  getting 
bills  discounted,  or  otherwise,  except  from  Mr.  J.  P.  meaning  the  said 
J.  P.  hereinbefore  mentioned.)  And  I  (meaning  the  said  B.  H.  G.) 
further  solemnly  and  sincerely  declare  that  I  do  not  owe,  nor  am  I  (mean- 
ing the  said  B.  H.  0.)  liable  for  a  greater  amount  of  debts,  exclusive  of 
the  debt  due  to  the  said  J.  P.  (310/.),  than  the  sum  of  250/.,  and  I 
(meaning  the  said  B.  H.  G.)  make  this  solemn  declaration  (meaning  the 
VOL.  V.  m 
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Freoedenis.     said  declaration  so  made  and  subscribed  by  the  said  B.  H.  G.  as  aford- 
"— "         said),  conscientiously  believing  the  same  to  be  true,  and  by  virtue  of  the 
InS^ian^^tf     P^^^^^ions  of  the  said  statute ;  whereas  in  truth  and   in  fact  the  said 
makinff  false    reversionary  interest  of  the  said  E.  H.  0.  in  his  share  of  the  said  sum  of 
declaration       4,000/.  Three  per  Gent.  Annuities,  had  been  and  was  at  the  said  time 
before  clerk  of  when  he  so  made  the  said  declaration,  and  so  solemnly  declared  as  afore- 
affidavits,  m     gjj^^  charged  and  mortgaged  by  him  the  said  E.  H.  G.  as  a  security  for 
the  repayment  of  a  large  sum  of  money,  to  wit,  800/.,  aod  whereas  in 
truth  and  in  fact  the  said  reversionary  interest  had  been  and  was  then 
subject   to  and  charged  with  a  certain  mortgage  and  assignment,  which 
had  been  before  then  made  and  executed  by  the  said  B.  H.  G.  to  one 
B.  S.  H.  H.  to  secure  the  repayment  of  a  large  sum  of  money,  to  wit, 
the  sum  of  500/.,  on  the  1st  day  of  November,  1844,  as  he  the  said 
B.  H.  G.,  at  the  time  he  so  declared  as   aforesaid,  then  and  there  well 
knew ;  and  whereas  in  truth  and  in  fact  the  said  reversionary  interest 
had  been  and  was,  before  and  at  the  time  of  making  the  said  declaration, 
and  at  the  time  the  said  B.  H.  G.  so  declared  as  aforesaid,  mortgaged  by 
the  said  E.  H.  G.  to  one  J.  J.,  under  and  by  virtue  of  a  deed  of  mort- 
gage and  assignment  before  then  executed  by  the  said  B.  H.  G.  to  secure 
the  repayment  of  a  large  sum  of  money,  to  wit,  300/.,  on  the  25th  day 
of  October,  1849,  as  he  the  said  B.  H.  G.  then  well  knew ;  and  whereas 
in  truth  and  in  fact  before  and  at  the  time  of  making  the  said  declara- 
tion, and  when  the  said  B.  H.  G.  so  declared  as  aforesaid,  the  said 
B.  H.  G.  then  was  liable  as  surety  to  a  large  amount,  to  wit,  to  the 
amount  of  5,000/.,  for  one  M.  S.,  under  and  by  virtue  of  a  certain  deed 
before  then  executed  by  the  said  B.  H.  G.,  whereby  the  said  B.  H.  C. 
bound  himself  as  surety  to  the  sherifiF  of  Middlesex  for  the  said  M.  8., 
as  he  the  said  E.  H.  G.  then  well  knew ;  and  whereas  in  truth  and  in 
fact  before  and  at  the  time  of  making  the  said  declaration,  and  when 
the  said  B.  H.  G.  so  declared  as  aforesaid,  the  said  B.  H.  G.  then  was 
liable  as  surety  to  a  large  amount,  to  wit,  to  the  amount  of  5,000/.,  for 
one  E.  J.,  under  and  by  virtue  of  a  certain  deed  before  then  executed 
by  the  said  B.  H.  G.,  whereby  the  said  B.  H.  G.  bound  himself  to  the 
sheriff  of  Middlesex  for  the  said  E.  J.,  as  he  the  said  B.  H.  G.  then  well 
knew ;  and  whereas  in  truth  and  in  fact  the  said  B.  H.  G.  then  was 
liable  for,  and  then  owed  debts,  exclusive  of  the  said  debt  of  810/.  due 
to  the  said  J.  P.,  to  a  much  larger  and  greater  amount  than  the  said  sum 
of  250/.,  to  wit,  to  the  amount  of  1,000/.,  to  wit,  to  one  B.  G.,  as  he  the 
said  B.  H.  G.,  when  he  so  declared  as  aforesaid,  then  well  knew  ;  and  so 
the  jurors  aforesaid,  upon  their  oath   aforesaid,  do  say  that  the  said 
B.  H.  G.  did,  within    the  jurisdiction  of  the  Central   Criminal  Court, 
falsely,  wilfully,  and  corruptly  make  and  subscribe  the  said  declaration, 
in  manner  and  form  aforesaid,  well  knowing  the  same  to  be  false  and 
untrue,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and    against    the    peace    of    our  Lady  the    Queen,    her    crown   and 
dignity. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  committing  the 
offence  hereinafter  next  mentioned,  the  said  J.  P.  had  lent  and  advanced 
to  the  said  B.  H.  G.,  and  then  was  indebted  to  the  said  J.  P.  in  divers 
sums  of  money,  together  amounting,  to  wit,  to  the  sum  of  518/.,  and  that 
before  the  committing  of  the  offence  hereinafter  next  mentioned,  the 
said  B.  H.  C.  had  made  and  executed  to  the  said  J.  P.  a  certain  deed 
of  assignment  of  his  said  B.  H.  G.'s  reversionary  interest  in  his  the 
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said  B.  H.  C.'s  share  in  a  certain  large  sum  of  money,  to  wit,  the  sum     Precedentt. 

of  4,000/.,  Three  per  Cent.  Annuities,  theretofore  left  and  bequeathed         

by  8.  0.,  of  Ludlow,  in  the  county  of  Salop,  then  deceased,  by  her  last  j  ?*^'  tf 
will,  dated  the  16th  day  of  October,  in  the  year  of  our  Lord  1824,  to  m^i^jog  fijg^ 
her  nephew,  B.  C,  father  of  the  said  B.  H.  C,  and  after  the  decease  of  declaration 
the  said  B.  C,  to  be  equally  divided  between  the  children  of  him  the  ^^ore  clerk  of 
said  B.  0„  share  and  share  alike,  and  also  a  certain  legacy  of  500/.,  ^^»^»*«»  >° 
Three  Pounds  per  cent.  Consolidated  Annuities,  to  which  said  legacy 
the  said  B.  H.  G.  was  entitled,  under  the  will  of  one  J.  B.  C,  then 
deceased,  as  and  for  a  security  for  the  repayment  by  the  said  B.  H.  G.  of 
the  said  sums  of  money  so  lent  and  advanced  as  in  this  count  mentioned 
to  the  said  J.  P.,  and  had  represented  to  the  said  J.  P.  that  his  the  said 
B.  H.  O.'s  debts  and  liabilities  amounted  to  a  very  trifling  sum,  and  that 
he  the  said  B.  H.  G.  had  not  in  any  way  charged  or  encumbered  his  said 
reversionary  interest,  and  that  the  said  legacy  of  500/.  had  not  been 
satisfied.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  before  and  at  the  time  of  committing  of  the  offence  herein- 
after next  mentioned,  the  said  J.  P.  had  required  and  requested  of  the 
said  B.  H.  G.  that,  for  the  assurance  and  satisfaction  of  him  the  said 
J.  P.,  and  for  the  purpose  of  enabling  the  said  J.  P.  to  judge  of  the 
pecuniary  circumstances  of  the  said  B.  H.  G.,  and  of  his  probable  capa- 
bility to  repay  the  said  sums  of  money,  so  lent  and  advanced  as  last 
aforesaid,  and  to  induce  the  said  J.  P.  to  forbear  from  giving  notice  or 
information  of  the  said  assignment  of  his  the  said  B.  H.  C,'s  said  rever- 
sionary interest  to  the  executors  of  the  said  S.  0.,  deceased,  and  to  satisfy 
the  said  J.  P.  that  the  said  reversionary  interest  of  the  said  B.  H.  G. 
had  not,  nor  had  any  part  thereof,  been  previously  encumbered  in  any 
way,  and  that  the  said  legacy  had  not  been  previously  satisfied  or  paid 
to  the  said  B.  H.  G.,  he  the  said  B.  H.  G.  should  and  would  make  a 
solemn  declaration,  under  and  in  pursuance  of  the  said  statute,  whether 
he  the  said  B.  H.  G.  had  created  any  and  what  charge  upon  his  said 
reversionary  interest,  and  as  to  the  pecuniary  circumstances  of  the  said 
B.  FT.  G.,  and  his  means  of  repajdng  the  said  sums  so  lent  and  advanced 
to  him  as  in  this  count  mentioned.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  afterwards,  to  wit,  on  the  15th 
day  of  October,  in  the  year  of  our  Lord  1851,  the  said  B.  H.  G.,  in 
pursuance  of  the  said  requisition  and  request  of  the  said  J.  P.,  and  for 
the  purpose  of  inducing  the  said  J.  P.  to  forbear  from  pressing  the  said 
B.  H.  0.  for  and  insisting  on  the  immediate  repayment  by  the  said 
B.  H.  0.  of  the  said  sums  of  money  so  lent  and  advanced  by  the  said 
J.  P.  to  the  said  B.  H.  G.  as  last  aforesaid,  and  to  satisfy  the  said  J.  P. 
that  he  the  said  B.  H.  G.  had  not  previously  charged  his  said  reversion, 
and  that  the  said  legacy  had  not  been  satisfied  or  paid,  and  to  induce  the 
said  J.  P.  to  forbear  from  giving  notice  to  the  executors  of  the  said  S.  0. 
of  the  said  assignment  of  his  the  said  B.  H.  G.'s  reversionary  interest, 
as  in  this  count  mentioned,  as  a  security  for  the  repayment  of  the  said 
last-mentioned  sums  of  money,  and  for  the  ostensible  and  pretended 
purpose  of  enabling  the  said  J.  P.  to  ascertain  and  judge  of  the  pecu- 
niary circumstances  of  him  the  said  B.  H.  G.,  and  of  his  capability  to  repay 
the  said  last  mentioned  sums  of  money,  and  for  the  purpose  of  confirming 
the  said  deed  of  assignment  hereinbefore  in  this  count  firstly  above 
mentioned,  went  before  one  J.  J.,  Esquire,  at  the  Chancery 
A£Bdavit  OfiSce  aforesaid,  and  within  the  jurisdiction  aforesaid,  he  the 
said  J.   J.  then   and  there   being   the    Clerk  of  the    Affidavits  at  the 
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Precedents.  Chancery  Affidavit  Office,  and  then  and  there  having  competent  power 
""^TL-  and  authority  to  take  and  receive  the  declaration  hereinafter  next  men- 
Indictment  for  ^^^°®<1  *^  ^8,^6  b^en  made  and  declared  by  the  said  R.  H.  0.,  and  that  the 
making  false  said  B.  H.  G.  did  then  and  there,  within  the  jurisdiction  of  the  said 
declaration  court,  before  the  said  J.  J.,  produce  a  certain  other  declaration,  in 
More  clerk  of  writing,  of  him  the  said  R.  H.  C,  and  then  falsely,  wilfully,  maliciously. 
Chancery  ^  corruptly,  fraudulently  and  voluntarily  did  make  and  subscribe  the  said 
last-mentioned  declaration,  in  writing,  before  the  said  J.  J.,  then  being 
such  clerk  as  aforesaid,  according  to  the  form  in  the  schedule  annexed 
to  the  said  statute,  he  the  said  J.  J.  then  and  there  having  competent 
power  and  authority  as  aforesaid  to  take  and  receive  the  said  last- 
mentioned  declaration.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  B.  H.  C,  by  his  said  last- 
mentioned  declaration,  so  then  and  there  made  and  subscribed  by  him 
as  last  aforesaid,  falsely,  wilfully,  maliciously,  corruptly,  fraudulently, 
and  voluntarily  did  solemnly  declare,  amongst  other  things,  before  the 
said  J.  J.,  then  and  there  having  such  competent  authority  as  aforesaid, 
amongst  other  things,  in  substance  and  to  the  effect  following :  (that  is 
to  say,  I  (meaning  the  said  B.  H.  0.)  further  solemnly  and  sincerely 
declare  that,  under  the  will  of  the  said  J.  B.  C,  now  deceased  (meaning 
the  said  J.  B.  0.  hereinbefore  mentioned),  which  will  is  dated  the  23rd 
day  of  December,  1850,  and  was,  on  or  about  the  5th  day  of  August 
last,  proved  in  the  said  Prerogative  Court  by  the  executors  named  in 
such  will,  I  (meaning  the  said  B.  H.  C.)  am  entitled  to  a  legacy  of 
500/.,  Three  Pounds  per  Cent.  Consolidated  Annuities.  And  I  (mean- 
ing the  said  B.  H.  C.)  further  solemnly  and  sincerely  declare  that  I 
(meaning  the  said  B.  H.  C.)  did  on  the  25th  day  of  July  last,  obtain 
judgment  in  Her  Majesty's  Court  of  Exchequer  of  Pleas  against 
J.  S.  M.,  of  Granville-square,  in  the  County  of  Middlesex,  in  an  action  of 
debt  for  the  sum  of  28/.  14^.  le/.,  debt  and  costs  of  suit,  and  no  part  of 
the  same  legacy  (meaning  the  said  legacy  of  500/.,  Three  per  Cent. 
Consolidated  Annuities  hereinbefore  mentioned)  and  sum  respectively 
has  as  yet  been  satisfied.  And  I  (meaning  the  said  B.  H.  C.)  further 
solemnly  and  sincerely  declare  that  I  (meaning  the  said  B.  H.  C.)  have 
never  in  any  manner  sold,  mortgaged,  assigned,  or  encumbered  my 
(meaning  his  the  said  B.  H.  C.'s)  reversionary  interest  in  the  said  4,000/., 
Three  per  Cent.  Annuities  (meaning  the  said  4,000/.,  Three  per  Cent. 
Consolidated  Annuities  hereinbefore  in  this  court  mentioned),  or  any 
part  thereof,  or  the  said  legacy  of  500/.,  Three  Pounds  per  Cent.  Con- 
solidated Annuities  (meaning  the  said  legacy  of  500/.,  Three  per  Cent. 
Consolidated  Annuities  hereinbefore  mentioned),  except  so  far  as  the 
said  reversionary  interest  (meaning  the  said  interest  in  the  said  4,000/., 
Three  per  Cent.  Consolidated  Annuities  hereinbefore  in  this  count 
mentioned)  is  affected  by  certain  deeds,  dated  respectively  the  29th 
day  of  Mjay,  1851,  and  the  13th  day  of  October,  1851,  and  made 
respectively  between  myself  (meaning  the  said  B.  H.  C),  of  the  one 
part,  and  J.  P.  meaning  the  said  J.  P.)  of  the  other  part.  And  I 
(meaning  the  said  B.  H.  C.)  also  declare  that  I  (meaning  the  said 
B.  H.  C.)  have  never  been  a  party  to  any  deed  or  instrument  whereby 
my  interest  in  the  said  stocks  or  judgment-debt  and  costs  has  or  could 
have  been  in  any  manner  affected,  excepting  the  ssdd  deed  of  the  29th 
day  of  May  last  (meaning  the  said  deed  of  the  29th  May  last  herein- 
before mentioned).  And  I  (meaning  the  said  B.  H.  C.)  further  solemnly 
and  sincerely  declare  that  I  (meaning  the  said  B.  H.  C.)  am  not  liable 
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on  any  deed  or  instrament  as  surety  for  any  person  whomsoever.     And     PrecedenU. 

I  (meaning  the  said  B.H.O.)  further  solemnly  and  sincerely  declare  that 

I  (meaning  the  said  B.  H.  0.)  have  not  borrowed  any  money  whatever,  i„5^cti^nt  for 
either  by  getting  bills  discounted  or  otherwise,  except  from  Mr.  J.  P.,  making  false 
hereinafter  mentioned  (meaning  the  said  Mr.  J.  P.  hereinbefore  men-  declaration 
tioned,)  And  I  (meaning  the  said  E.  H.  0.)  further  solemnly  and  before  clerk  of 
sincerely  declare  that  I  (meaning  the  said  B.  H.  0.)  do  not  owe,  nor  am  ^<*ft'>*«,  in 
I  (meaning  the  said  B.  H.  0.)  liable  for  a  greater  amount  of  debts,  ex-  ^^^^' 
elusive  of  the  debt  due  to  Mr.  J.  P.  (meaning  the  said  Mr.  J.  P.  herein- 
/  before  mentioned),  and  which  debt  (518/.)  is  secured  by  an  assignment 
(meaning  the  said  assignment  hereinbefore  in  this  count  mentioned)  of 
my  (meaning  the  said  B.  H.  C.'s)  interest  in  the  said  stocks  or  sums  of 
4,000/.  and  500/.,  and  the  said  judgment-debt,  than  the  sum  of  250/., 
or  thereabouts ;  and  I  (meaning  the  said  B.  H.  G.)  make  this  solemn 
declaration  (meaning  the  said  declaration  so  made  and  subscribed  by  the 
said  B.  H.  0.  as  last  aforesaid),  conscientiously  believing  the  same  to  be 
true,  and  by  virtue  of  the  provisions  of  the  said  statute,  whereas,  in 
truth  and  in  fact,  the  said  legacy  of  500/.,  Three  per  Gent.  Gonsolidated 
Annuities,  had  been  and  was  at  the  said  time  when  he  the  said  B.  H.  G. 
so  made  the  said  last-mentioned  declaration,  and  so  solemnly  declared 
as  last  aforesaid,  satisfied  and  paid  to  him  the  said  B.  H.  G.,  and 
whereas  in  trath  and  in  fact  the  said  reversionary  interest  of  the  said 
B.  H.  G.  in  his  share  of  the  said  sum  of  4,000/.  in  this  count  mentioned, 
had  been  and  was  at  the  time  the  said  B.  H.  G.  so  declared  as  in  this 
count  mentioned,  charged  and  mortgaged  by  him  the  said  B.  H.  G.  as  a 
security  for  a  large  sum  of  money,  to  wit,  1,000/.,  otherwise  than  by  the 
said  deeds,  dated  respectively  the  29th  day  of  May,  1851,  and  the  13th 
day  of  October,  1851,  and  made  respectively  between  the  said  B.  H.  G. 
of  the  one  part,  and  the  said  J.  P.  of  the  other  part ;  and  whereas  in 
truth  and  in  fact  the  said  reversionary  interest  last  aforesaid  had  been 
and  was,  at  the  time  the  said  B.  H.  G.  so  declared  as  last  aforesaid, 
encumbered,  he  the  said  B.  H.  G.  having  theretofore  made  and  executed 
certain  mortgage  deeds  to  the  said  B.  S.  H.  H.  and  J.  J.,  to  secure  the 
repayment  of  large  sums  of  money,  to  wit,  the  sum  of  500/.  and  300/., 
and  which  said  last-mentioned  deeds  were  deeds  other  than  and  different 
from  the  said  deeds  dated  respectively  the  29th  May,  1851,  and  the  13th 
day  of  October,  1851,  and  made  between  the  said  B.  H.  G.  and  the  said 
J.  P.  as  aforesaid,  and  other  than  and  different  from  any  deed  made  with 
the  said  J.  P.,  or  in  which  the  said  J.  P.  had  any  interest  whatever,  as 
he  the  said  B.  H.  G.,  at  the  time  he  so  declared  as  last  aforesaid,  then 
well  knew.  And  whereas  in  truth  and  in  fact  the  said  B.  H.  G.  at  the 
time  he  so  declared  as  in  this  count  mentioned,  did  owe  and  then  was 
liable  for  a  much  larger  amount  of  debts  than  the  sum  of  250/.,  exclu- 
sive of  the  said  debt  of  518/.,  due  to  the  said  J.  P.,  to  wit,  to  the 
amount  of  1,000/.,  as  he  the  said  B.  H.  G.  then  well  knew  ;  and  whereas, 
in  truth  and  in  fact,  the  said  B.  H.  G.  then  owed  and  was  indebted  to  a 
larger  amount,  to  wit,  to  the  amount  of  1,000/.,  to  wit,  to  one  B.  G.,  as 
he  the  said  B.  H.  G.  then  well  knew,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 
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No.  xvn. 

Indictment  for  obtaining  Monty  by  falsely  pretmding  that  certain  Property 
of  the  Defendant  was  unencvmberedf  and  that  he  himself  teas  free  from 
Debts  and  Liabilities, 

CENTEAL  CrimiDal  Court,)       The  jurors  for  our  Lady  the  Queen 
to  wit  )      upon  their  oath  present,   that  before 

the  commission  of  the  offence  hereinafter  mentioned,  one  B.  H.  0.  was 
possessed  of,  and  entitled  to,  a  certain  reversionary  interest,  to  wit,  a 
certain  reversionary  interest  of  and  in  and  to  one-third  of  a  certain  sum 
of  4,000/.,  Three  per  Cent.  Annuities,  expectant  on  the  death  of  one 
B.  C,  and  that  the  said  B.  H.  C,  before  the  commission  of  the  offence 
hereinafter  mentioned,  to  wit,  on  the  1st  day  of  November,  1844,  duly 
executed  a  certain  mortgage  of  the  said  reversionary  interest  to  one 
B.  S.  H.  H.,  as  and  for  and  by  way  of  security  to  the  said  B.  S.  H.  H.,  for 
the  repayment  to  him  of  a  certain  sum  of  money,  to  wit,  the  sum  of  500/. 
and  interest,  and  that  the  said  B.  H.  C,  afterwards,  and  before  the 
commission  of  the  said  offence,  to  wit,  on  the  25th  day  of  October,  1849, 
charged  the  said  reversionary  interest,  to  which  he  was  so  entitled  as 
aforesaid,  with  the  payment  of  a  certain  other  sum  of  money,  to  wit,  the  sum 
of  300/.  and  interest.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  B.  H.  C,  late  of  the  parish  of  Saint  Pancras, 
in  the  county  of  Middlesex,  well  knowing  the  premises,  and  being  an  evil- 
disposed  person,  and  contriving  and  intending  to  cheat  and  defraud,  on  the 
13th  day  of  March,  in  the  year  of  our  Lord  1851,  at  the  parish  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  did  apply  to  and  request 
one  J.  P.  to  advance  and  lend  to  him,  the  said  B.  H.  C,  a  certain  sum 
of  money,  to  wit,  the  sum  of  50/.,  and  did  then  and  there  unlawfully 
and  knowingly  falsely  pretend  to  the  said  J.  P.  that  he  the  said  B.  H.  G. 
had  not  then  encumbered  his  said  reversionary  interest,  and  that  he  the 
said  B.  H.  C.  had  not  borrowed  any  money  from  any  other  person  on  the 
security  of  the  said  reversionary  interest  of  him  the  said  B.  H.  C.  ;  by 
means  of  which  said  false  pretences,  the  said  B.  H.  C.  did  then  and  there 
unlawfully,  knowingly,  and  designedly,  fraudulently  obtain  of  and  from 
the  said  J.  P.  one  order  for  the  payment  of  money,  to  wit,  for  the  pay- 
ment and  of  the  value  of  50/.,  and  one  piece  of  paper,  of  the  value  of 
one  farthing,  and  the  sum  of  50/.  in  money,  of  the  property,  goods, 
chattels,  and  moneys  of  the  said  J.  P.,  with  intent  to  cheat  and  defraud 
him  of  the  same  ;  whereas,  in  truth  and  in  fact,  the  said  B.  H.  C,  at 
the  time  he  so  falsely  presented  as  aforesaid,  had  encumbered,  and  well 
knew  that  he  had  encumbered  his  said  reversionary  interest;  and 
whereas,  in  truth  and  in  fact,  the  said  B.  H.  C,  at  the  time  he  so  falsely 
pretended  as  aforesaid,  had  borrowed,  and  well  knew  that  he  had  bor- 
rowed, certain  money  from  certain  persons,  other  than  the  said  J.  P., 
upon  the  security  of  the  said  reversionary  interest,  to  wit,  the  said  sum 
of  500/.,  of  and  from  the  said  B.  S.  H.  H.,  and  the  said  other  sum  of 
300/.  of  and  from  one  J.  J.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count, — ^Aiid  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  H.  C,  being  possessed  of  and  entitled 
to  a  reversionary  interest  in  a  certaim  sum  of  4,000/..  Three  per  Cent. 
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Annuities,  expectant  upon  the  decease  of  one  B.  C,  did  apply  to  and  Precedents. 
request  the  said  J.  P.  to  advance  and  lend  money  to  him  the  said  "^tt 
B.  H.  0.,  to  wit,  on  the  31st  day  of  May,  in  the  year  of  our  Lord  1851,  inSotmentfor 
at  the  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  and  obtaining 
did  then  and  there  unlawfully,  knowingly  and  designedly,  falsely  pretend  money  by 
to  the  said  J.  P.  that  he  the  said  B.  H.  0.  had  never  in  any  manner  f^^ 
theretofore  mortgaged,  assigned,  or  encumbered  his  reversionary  interest  P"**'*o**« 
in  the  said  4,000/.,  Three  per  Oent.  Annuities,  or  any  part  thereof ;  that 
he  the  said  B.  H.  0.  had  never  been  a  party  to  any  deed  or  instrument 
whereby  his  interest  in  the  said  stock  had  or  could  have  been  in  any 
manner  affected ;  that  he  the  said  B.  H.  G.  was  not  then  liable  on  any 
deed  or  instrument  as  surety  for  any  person  whomsoever ;  that  he  the 
said  B.  H.  G.  had  not  then  borrowed  any  money  whatsoever,  except 
from  the  said  J.  P.,  and  that  he  the  said  B.  H.  G.  did  not  then  owe, 
and  was  not  then  liable  for  a  greater  amount  of  debts  (exclusive  of  a  sum 
of  310/.,  which  he  then  owed  to  the  said  J.  P.)  than  the  sum  of  250/. ; 
by  means  of  which  said  false  pretences  in  this  count  mentioned,  the  said 
B.  H.  G.  did  then  and  there  unlawfully,  knowingly  and  designedly, 
fraudulently  obtain  of  and  from  the  said  J.  P.  one  order  for  the  payment 
of  money,  to  wit,  for  the  payment  and  of  the  value  of  the  sum  of  6/.  and 
one  piece  of  paper,  of  the  value  of  one  farthing,  and  the  sum  of  6/.  in 
money,  of  the  property,  goods,  chattels,  and  moneys  of  the  said  J.  P., 
with  intent  to  cheat  and  defraud  him  of  the  same ;  whereas,  in  truth 
and  in  fact,  at  the  time  the  said  B.  H.  G.  so  falsely  pretended  as  last 
aforesaid,  he  had  mortgaged,  assigned,  and  encumbered  his  said  rever- 
sionary interest  in  the  said  sum  of  4,000/.,  Three  per  Gent.  Annuities, 
to  wit,  the  said  B.  S.  H.  H.  and  J.  J.,  for  the  purpose  of  securing  to 
them  respectively  the  repayment  of  the  said  sums  of  500/.  and  300/. 
hereinbefore  mentioned  ;  and  whereas,  in  truth  and  in  fact,  at  the  time 
the  said  B.  H.  G.  so  falsely  pretended  as  last  aforesaid,  he  the  said 
B.  H.  G.  had  been,  and  then  was,  a  party  to  certain  deeds,  by  which  his 
said  reversionary  interest  in  the  said  sum  of  4,000/.  had  been  and  was 
then  affected,  to  wit,  the  said  deeds,  by  which  the  repayment  of  the  said 
sums  of  500/.  and  300/.  was  charged  upon  his  said  reversionary  interest ; 
and  whereas,  in  truth  and  in  fact,  at  the  time  the  said  B.  H.  G.  so 
falsely  pretended  as  in  this  count  aforesaid,  he  the  said  B.  H.  G.  was 
liable  on  certain  bonds  as  surety  for  certain  purposes,  to  wit,  one  M.  S. 
and  one  E.  J.,  to  wit,  in  two  several  sums  of  5,000/.,  and  whereas,  in 
truth  and  in  fact,  at  the  time  he  the  said  B.  H.  G.  so  falsely  pretended 
as  in  this  count  mentioned,  he  the  said  B.  H.  G.  had  borrowed  certain 
sums  of  money  from  certain  persons  other  than  the  said  J.  P.,  to  wit, 
the  sum  of  500/.  from  the  said  B.  S.  H.  H.,  and  the  sum  of  300/.  from 
the  said  J.  J. ;  and  whereas,  in  truth  and  in  fact,  at  the  time  the  said 
B.  H.  G.  so  falsely  pretended  as  aforesaid,  he  the  said  B.  H.  G.  did  owe, 
and  was  then  liable,  for  a  greater  amount  of  debts  than  the  sum  of  250/. 
exclusive  of  any  money  which  he  then  owed  to  said  J.  P.,  that  is  to  say, 
the  said  B.  H.  G.  then  owed  to  the  said  B.  8.  H.  H.  a  greater  sum  of 
money  than  the  sum  of  250/.,  to  wit,  the  sum  of  500/. ;  and  the  said 
B.  H.  G.  then  owed  to  the  said  J.  J.  a  greater  sum  of  money  than  the 
said  sum  of  250/.,  to  wit,  the  sum  of  300/.,  all  which  said  several  pre- 
mises he  the  said  B.  H.  G.,  at  the  time  he  so  falsely  pretended  as  afore- 
said, well  knew,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 
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No.  xvni. 

Indictment  for  attempting  to  commit  suicide. 

CENTBAL  Criminal  Court, "(^       The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon    their  oath  present,  that  Marian, 

the  wife  of  Henry  Thomas  Johnson,  late  of  the  parish  of  St.  Mary-le- 
bow,  in  London,  and  within  the  jurisdiction  of  the  said  court,  not  having 
the  fear  of  God  before  her  eyes,  and  being  moTed  and  seduced  by  the 
instigation  of  the  devil,  heretofore,  to  wit,  on  the  18th  day  of  July,  a.  d. 
1851,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully  and  wilfully  did  cast  and  throw  herself  from  and  off  a 
certain  steamboat  called  The  Bee,  then  and  there  being  propelled  along 
the  waters  of  a  certain  river  there,  called  the  Thames,  into  the  waters  of 
the  said  river,  with  the  wicked  intent  and  purpose  of  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  choking,  suffocating, 
drowning  and  murdering  herself  in  and  by  the  waters  aforesaid,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  M.  J., 
on  the  day  and  year  aforesaid,'  at  the  parish  aforesaid,  in  London  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully,  wilfully,  and  wickedly  did  attempt  and  endeavour  feloniously, 
wilfully,  and  of  her  malice  aforethought,  to  kill  and  murder  herself  in 
manner  aforesaid,  to  the  great  displeasure  of  Almighty  God,  in  contempt 
of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious 
example  of  all  other  persons  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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ADMINISTRATION  OF  CRIMINAL 

JUSTICE. 

Act  to  amend,  App.  xxxvi 

AFFIDAVIT. 
In  proceedings  for  contempt  of  court,  348 

AFFIRMATION. 

Of  a  witness  who  had  left  the  Society  of 
Friends,  319 

AMENDMENT. 

Of  indictment  under  Lord  Campbell's  Act, 
537,669 

APPEAL. 

Where  a  case  has  been  reserved  for  the  Court 
of  Appeal  upon  a  conviction  for  an  assault 
with  intent  to  commit  a  fdlonj,  the  court 
will  not  deem  itself  bound  to  admit  the 
prisoner  to  bail  until  the  decision  of  the 
point  reserved,  even  although  the  offence 
is  onlj  a  misdemeanour,  and  the  prisoner 
was  admitted  to  bail  of  right  previously  to 
the  trial.    Beg,  v.  Bird,  11 

APPREHENSION  OP  OFFENDERS. 
Compensation  for,  14:2 

APPRENTICES. 
Statute  for  prosecution  of,  App.  ziv 

APPROVERS. 
Duty  of  mag^trates  as  to  evidence  of,  507 

ARMS. 

A.  B.  and  C.  D.  were  indicted  for  having  a 
pistol  in  their  possession  on  a  certainday 
within  a  proclaimed  district  i 
VOL.  V. 


Held,  that  evidence  of  the  publication  of 
the  proclamation  in  "  TheDiiblin  Oaeette" 
was  sufficient  under  the  11  Vict.  c.  2,  s.  9. 
without  proving  the  posting  of  the  procla- 
mation within  Qie  district. 

Held,  also,  that  though  the  indictment 
charged  the  offence  to  be  under  the  11  &  12 
Vict.  c.  2,  which  was  a  temporary  Act, 
expiring  in  August,  1850,  yet  that  the 
indictment  concluding  corUra  fotmom. 
statutorum,  and  the  statute  11  Vict.  c.  2, 
having  been  continued  till  December,  1851, 
by  the  statute  13  &  U  Vict.  c.  106,  the 
indictment  was  well  enough,  without  spe- 
cially  referring  to  the  latter  statute. 

Held,  also,  that  though  the  prisoners 
were  jointly  indicted  for  having  a  pistol  in 
their  possession,  yet  the  jury  might,  after 
the  acquittal  of  one  of  them,  find  the  other 
giulty.    Beg,  v.  Noy,  281 

ARSENIC. 
Statute  to  regulate  sale  of,  App.  xx 

ARSON. 

On  an  indictment  for  arson  in  setting  fire  to 
a  rick  the  property  of  A.,  evidence  may  be 
given  of  the  prisoner's  presence  and  demea- 
nour at  fires  of  other  ricks,  the  property 
respectively  of  B.  and  C,  occurring  the 
same  night,  although  those  fires  are  the 
subject  of  other  indictments  against  the 
prisoner,  such  evidence  being  important 
to  explain  his  movements  and  general 
conduct  before  and  after  the  fire  of  A.'s 
rick;  but  evidence  is  not  admissible  of 
threats,  statements,  or  particular  acts 
pointing  alone  to  the  other  indictments, 
and  not  tending  to  implicate  or  explain  the 
conduct  of  the  prisoner  in  reference  to 
that  fire.    Beg,  v.  Taylor,  138 

A.  being  possessed  of  freehold  land,  employed 
capital  in  building  houses  upon  it.  At  the 
time  in  question,  twenty  or  thirty  houses 
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were  in  course  of  erection.  A.  proyiding 
the  materials  and  personally  superintending 
the  work,  which  was  performed  hj  persons 
sometimes  under  contracts  with  him,  and 
sometimes  directly  employed  by  him.  His 
object  was  to  dispose  of  the  houses  when 
he  could  find  purchasers.  The  building 
alleged  to  have  been  destroyed  was  erected 
by  him  four  or  five  years  before,  for  the 
convenience  of  his  works.  It  was  twenty- 
four  or  twenty-five  feet  square,  its  sides 
being  of  wood,  with  glass  wmdows,  and  the 
roof  was  shited.  It  was  commonly  called 
a  workshop.  It  was  used  as  a  storehouse 
for  seasoned  timber,  as  a  place  of  deposit 
for  tools,  and  sometimes  timber  was  worked 
up  in  it  and  prepared  for  use.  At  the 
time  of  the  fire  it  contained  a  quantity  of 
timber  so  prepared. 

Held,  that  the  building  ^^as  properly 
described  in  the  indictment  as  a  shed. 

Semble,  per  Paterson,  J.,  it  was  properly 
described  also  as  a  building  used  for  carry- 
ing on  the  trade  of  a  builder.  Beg,  v. 
Amos,  222. 

ASSAULT. 

QucBre,  whether  an  indictment  under  the 
statute  7  Will.  4  &  1  Vict.  c.  85,  s.  4, 
charging  the  prisoner  with  shooting  at 
J.  0.,  with  intent  to  maim  the  said  tf.  0., 
is  supported  by  the  evidence  that  the  pri- 
soner fired  a  gun  in  the  direction  of  a  light 
which  he  supposed  was  placed,  or  held,  by 
some  person,  but  having  no  intent  to  maim 
J.  0.,  who  was  wounded,  or  any  knowledge 
that  he  was  there.    Meg.  v.  Porter,  148 

The  statute  9  Geo.  4,  c.  31,  provides  (sect.  27) 
for  the  summary  conviction  of  persons  for 
common  assaults  and  batteries,  and  gives 
power  to  two  justices  of  the  peace  to  order 
the  offender  to  pay  a  fine,  with  imprison- 
ment in  case  of  nonpayment,  or,  if  the 
offence  be  not  proved,  or  is  of  so  trifling  a 
character  as  not  to  merit  punishment,  to 
dismiss  the  complaint,  and  make  out  a 
certificate  under  their  hands  stating  the 
fact  of  such  dismissal,  such  certificate  to  be 
delivered  to  the  party  against  whom  the 
complaint  was  preferred. 

Section  28  enacts,  **  that  if  any  person 
agunst  whom  any  such  complamt  shall 
have  been  preferred  for  any  common 
assault  or  battery,  shall  have  obtained  such 
certificate  as  aioresaid,  or  having  been 
convict-ed,  shaU  have  paid  the  whole  amount 
adjudged  to  be  paid  under  such  conviction, 
or  shall  have  suffered  the  imprisonment 
awarded  for  nonpayment  thereof,  in  evenr 
such  case  he  shall  be  released  from  sucn 
further  or  other  proceeding,  civil  or  crimi- 


nal, for  the  same  cause."  *' Provided 
always  (sect.  29),  and  be  it  enacted,  that  in 
case  the  justices  shall  find  the  assault  or 
battery  complained  of  to  have  been  accom- 
panied by  any  attempt  to  commit  felony,  or 
shall  be  of  opinion  that  the  same  is,  from 
any  other  circumstance,  a  fit  subject  for 
a  prosecution  by  indictment,  they  shali 
abstain  from  any  adjudication  thereupon, 
and  shall  deal  with  the  case  in  all  respecta 
in  the  same  manner  as  they  would  have 
done  before  the  passing  of  tms  Act,"  &c. 

Semble,  that  a  conviction  for  an  assault 
under  the  above  statute,  followed  by  paj- 
ment  of  the  fine  or  endurance  of  the  im- 
prisonment, may  be  pleaded  in  bar  of  an 
mdictment  for  felony  in  respect  of  the 
same  assault,  chargmg  an  assault  and 
wounding  with  intent  to  murder,  &c.  JELeg. 
v.  Stanton,  324 

On  an  indictment  charging  a  misdemeanour 
for  an  assault  in  attempting  to  commit  a 
rape  on  A.  B.,  with  a  count  for  an  assault 
of  the  same  nature  on  a  different  day  on 
0.  D.,  it  is  competent  to  the  prosecutor, 
not  only  in  law,  out  by  ordinary  practice, 
to  give  evidence  of  botii  assaults.  Reg.  y. 
Dames,  328 

On  gamekeeper,  indictment  for,  evidence  of, 
176 

Oonviction  of,  on  an  indictment  for  robbery, 
541 


Evidence  of,  1 


Joint. 


ATTORNEY. 
Assignment  of,  to  prisoner,  161 

AUTREFOIS  ACQUIT. 

To  sustain  a  plea  of  autrefois  aequii,  it  is  not 
sufficient  merely  to  put  in  the  record  of 
the  first  indictment  and  acquittal.  Some 
evidence  must  be  given  to  show  that  the 
offences  charged  in  the  former  and  present 
indictment  are  the  same,  and  this  may  be 
done  by  showing,  by  some  person  present 
at  the  former  trial,  what  was  the  offence 
actually  investigated  there ;  and  if  that  is 
consistent  with  the  charge  in  the  second 
indictment,  it  will  be  a  presumptive  case, 
which  must  be  met  by  the  prosecution  by 
proof  that  the  offence  charged  in  the 
second  indictment  was  not  the  same  as 
that  charged  in  the  first.    Beg,  v.  Birdf  11 


BAIL. 
Admitting  prisoner  to,  511 
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BANKRUPTCY. 

To  obtain  a  conviction  under  the  25drd  sec- 
tion of  12  &  13  Yict.  c.  106;  it  mnst  be 
shown  that  the  bankrupt  had  obtained 
goods  within  three  montns  of  the  bank- 
ruptcy, by  means  of  a  representation  which 
he  knew  to  be  false  at  the  time  he  made  it, 
that  he  was  carrying  on  business,  and 
dealing  in  the  orainary  course  of  trade, 
and  tnat  he  reauired  the  goods  for  the 
purpose  of  such  business.  Such  represen- 
tation must  be  actually  made  by  him.  It 
is  not  sufficient  to  prove  that  he  has 
received  the  goods  from  a  seller,  who,  by 
urgent  persuasion,  induced  him  to  purchase 
them.    Beg.  v.  Boyd,  502. 

BASTARDY. 

An  indictment  charged  that  Mary  Hogan, 
intending  to  injure  the  inhabitants  of  the 
parish  of  B.,  and  unjustly  to  burthen  them 
with  the  maintenance  of  her  bastard,  of 
very  tender  age  and  unable  to  take  care  of 
herself,  unlawfully  did  desert  the  said 
bastard  child  in  the  said  parish,  without 
having  provided  any  means  for  the  support 
of  the  said  child,  the  said  child  not  being 
settled  in  the  said  parish  B.,  as  the  said 
M.  H.  well  knew,  to  the  damage  of  the 
inhabitants,  &c. 

Held  bad,  for  want  of  averments,  either 
that  the  health  of  the  child  was  injured,  or 
that  the  defendant  had  the  means  of  sup- 
porting it.    Beg.  v.  Hogan,  255. 

BREAKING  AND  ENTERING 
A  counting-house,  187 

BURGLARY. 

A  place  called  the  machine-house  at  chemical 
works,  where  a  weighing  machine  was  kept, 

foods  weighed,  and  an  account  of  weights 
ept  in  a  book ;  where  the  account  of  the 
workmen's  time  was  taken  and  entered  in 
books  not  kept  there,  but  brought  there  for 
the  purpose ;  and  where  their  wages  were 
paid: 

Held,  properlv  described  as  a  counting- 
house  in  an  indictment  for  breaking  and 
entering  that  building  and  stealing  therein, 
under  7  &  8  Geo.  4,  c.  29,  s.  15.  Beg.  v. 
PoUar,  187 
An  indictment  for  burglary  charged  an  intent 
to  "  steal  goods  ana  chattels.  The  jury 
found  that  the  prisoner  broke  into  the 
house  with  intent  to  steal  certain  mortgage 
deeds.     The  mortgage  deeds  were  vaud 


subsisting  seourities  for  money  which  the 
prosecutor  had  advanced  to  the  prisoner. 

Held,  that  they  could  not  properly  be 
described  as  **  goods  and  chattels,"  and  that 
the  indictment  was  not  proved.  Beg.  v. 
PoweU,  396. 


CHARACTER. 
Evidence  of,  284 

CHEATING. 

Costs  of  prosecution  in  indictment  for,  14iO 
Indictment  for,  under  8  &  9  Yict.  c.  109,  s.  17, 
App.  zlvii. 

CHILD. 

Desertion  of  illegitimate,  indictment  for,  255 

COINING. 

If  two  persons  are  engaged  in  the  common 
purpose  of  uttering  counterfeit  coin,  and,  in 
pursuance  of  that  purpose,  one,  in  the 
absence  of  the  other,  puts  off  some  pieces  / 
of  the  counterfeit  coin,  both  may  be  con- 
victed as  principals,  an  absent  participator 
in  misdemeanor  being  a  principal. 

B.  V.  Else  (R.  &  R.  142) ;  and  B.  v.  Page 
(1  Russ.  on  Crimes,  82),  overruled.  Beg.  v. 
Qreenwood,  521 

COMBINATION  ACTS. 

The  PhUanthropic  Society  of  Coopers  was 
formed  in  order  to  relieve  its  members  when 
sick,  and  to  provide  for  their  funerals.  One 
of  their  members  was  fined  by  them  for 
working  in  a  vard  where  steam  machinery 
was  used,  and  upon  non-payment  of  the 
fine  they  acted  in  such  a  way  as  to  prevent 
him  from  obtaining  work  : 

Held,  an  illegal  combination  and  con- 
spiracy.   Beg.  V.  Hewitt,  162 

CONFESSION. 

Evidence  of,  321, 323 
Admissibility  of,  523 
Inducement  by  person  in  authority,  555 

CONSPIRACY. 

Defendants  were  indicted  for  conspiring  to 
procure  the  removal  of  certain  foreign 
goods  from  bonded  warehouses,  without 
payment  of  the  duties  due  upon  removal. 
The  Customs  Acts  in  force  at  the  time 
assigned  to  the  conspiracy  were  stats.  3  <&  4 
WiS.  4,  cc.  51,  61,  which  were  repealed 
except  as  to  duties  payable  under  them)  by 
stat.  8  &  9  Yict.  c.  84.    The  indictment 
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was  not  preferred  until  alter  the  passing 
of  the  latter  statute. 

Held,that  neither  the  limitation  clause  in 
stot.  3  &  4  WiU.  4.,  c.  53,  s.  120  (which 
was  in  the  same  langnage  as  stat.  8  &  9 
Yict.  e.  87,  s.  134),  nor  the  repeal  of  the 
acts  themselves,  was  any  answer  to  the 
indictment. 

An  indictment  for  conspiracy  charged 
"  that  A.,  B.,  and  0.  did  conspire  tog^her, 
and  with  divers  other  persons  to  the  jurors 
unknown,"  &c.  No  evidence  was  offered 
affecting  any  other  persons  than  A.,  B., 
and  0.  The  jurv  found  A.  guilty,  but 
acquitted  B.  and  (5.,  being  of  opinion  that 
either  B.  or  0.  was  gnUty,  but  not  being 
able  to  determine  which  of  the  two : 

Held,  by  Lord  Oampbell,  G.  J.,  Patteson 
and  Coleridge,  J  J.  disseniiente,  Erie,  J., 
that  the  vermct  was  inconsiBtent,  and  that 
A.  was  entitled  to  an  acquittal.  Reg.  v. 
Thompson,  166 
1st.  It  is  a  clearly  established  role  of  law  that 
workmen  have  a  right,  while  thev  are  ]>er- 
fectly  tree  from  engagement,  and  have  the 
option  of  entering  into  emplovment  or  not, 
to  agree  among  themselves  that  they  will 
not  go  into  an^  employment,  unless  they 
can  get  a  certain  rate  of  wages,  and  each 
man,  for  himself,  may  say,  "  I  will  not  go 
into  any  employ  unless  I  can  get  a  certam 
rate  of  wages ;"  and  all  of  them  may  sa^, 
"  we  will  agree  with  one  another,  that  m 
our  trade,  as  able-bodied  workmen,  we  will 
not  take  employ  unless  the  employers  agree 
to  g^ve  a  certain  rate  of  wages." 

2iid.  But  workmen  have  no  right  to 
combine  together  to  persuade  men  already 
hired  by  and  in  tne  employ  of  other 
masters  to  leave  that  employment,  for  the 
purpose  of  compelling  those  masters  to 
raise  their  wages. 

3rd.  Therefore,  a  conspiracy  to  obstruct  a 
manufacturer  in  carrying  on  his  business, 
by  inducing  and  persuadmg  workmen  who 
had  been  hired  by  him,  to  leave  his  service, 
in  order  to  force  him  to  raise  his  rate  of 
wages,  or  to  make  an  alteration  in  the  mode 
of  conducting  and  carrying  on  his  trade,  is 
an  indictable  offence ;  and  an  agreement 
to  induce  and  persuade  workmen  under 
contracts  of  servitude  for  a  time  certain, 
to  absent  themselves  from  such  service,  is 
an  indictable  offence,  although  no  threats 
or  intimidation  be  proved,  or  any  ulterior 
object  averred. 

4th.  Workmen  who  agree  that  none  of 
those  who  make  the  agreement  will  go  into 
employ  unless  for  a  certain  rate  of  wages, 
have  no  right  to  agree  to  molest,  or  intimi- 
date, or  annoy  other  workmen  in  the  same 


line  of  business,  who  refuse  to  enter  into 
the  agreement,  and  who  choose  to  work 
for  employers  at  a  lower  rate  of  wages ;  and, 

Senwle,  such  agreement  to  molest  or  in- 
timidate is  an  indictable  conspiracy,  as  well 
in  relation  to  workmen  willing  to  be  hired 
and  employed,  as  to  those  already  hired  and 
employed. 

5th.  In  these  cases,  the  essence  of  the 
offence  is  the  combination  to  carry  out  an 
unlawful  purpose,  and  the  unlawful  combi- 
nation ana  conspiracy  is  to  be  inferred  from 
the  conduct  of  the  parties.  If  several  per- 
sons take  several  steps,  all  tending  towards 
one  obvious  purpose,  it  is  for  the  jury  to  say 
whether  those  persons  had  not  combined 
together  to  bring  about  that  end  which 
their  conduct  so  obviously  appears  adapted 
to  effectuate. 

6th.  P.,  a  manu&cturer,  having  been 
applied  to  by  B.,  the  secretaiy  of  a  trade 
society,  and  by  other  persons,  to  adopt  a 
particular  scale  of  prices,  refused  to  com- 
ply, and  immediately  afterwards  the  defen- 
dants and  B.  were  severally  seen  about  the 
manufactory  of  P.,  watching,  and  in  con- 
versation with  his  workmen;  and  at  the 
same  time  a  printed  placard,  signed  by  R^ 
was  distributed,  stating  that  P.'s  wac^es 
were  below  the  average.  This  was  Al- 
lowed by  the  desertion  of  P.'s  workmen, 
some  of  whom  were  seen  in  the  company 
of  one  of  the  defendants,  who  was  also 
proved  to  have  proposed  and  assisted  with 
money  and  otherwise,  in  effecting  the  re- 
moval of  such  workmen  to  distant  parts  of 
the  country.  Evidence  was  also  given  of  the 
defendants  being  seen  together  on  other 
occasions,  and  at  "shop"  meetings  relating 
to  the  wages  of  the  workmen. 

Held,  evidence  of  a  conspiracy  by  the 
defendants  to  induce  and  persuade  P.'s 
workmen  to  leave  his  service,  in  order  to 
compel  him  to  raise  his  wages. 

7tD.  Held,  alto,  that  the  above  circum- 
stances, with  the  additional  fact  that  P. 
having  advertised  for  workmen,  persons 
offer^,  and  were  accepted  as  workmen, 
and  agreed  to  come  on  the  following  day, 
but  none  of  them  did  come,  was  evidence  to 
support  a  count  chars^n^  the  defendants 
with  conspiring  by  molesting  and  obstruc- 
ting such  workmen  as  might  be  willing  to 
be  hired  by  T.,  to  prevent  them  from 
hiring  themselves  to  him. 

8th.  If  persons  conspire  together  to  take 
away  the  workmen  of  a  manufacturer,  that 
constitutes  such  an  obstruction  and  moles- 
tation of  him  as  to  support  that  part  of  a 
count  which  alleges  a  conspiracy  by  molest- 
ing and  obstructing  him. 
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9th.  If  a  handbill  sa^  that  certain  things 
will  be  done  bj  certain  persona,  and  tliat 
handbill  is  circulated  wnere  it  is  probable 
those  persons  would  see  it,  and  they  do  the 
very  tning  that  the  handbill  indicates  they 
would  do,  the  contents  of  the  handbill 
are  admissible  in  evidence  against  them  ; 
but, 

Semhle,  that  a  haudbiU  declaratoiy  of  the 
intentions  of  certain  persons,  is  not  evi- 
dence against  parties  not  expressly  named 
in  it,  although  there  is  evidence  from 
which  it  may  be  inferred  that  they  assisted 
in  carrying  out  acts  indicated  in  the  bill, 
and  that  they  co-operated  with  the  person 
whose  signature  is  affixed  to  the  bill,  the 
evidence  of  such  connection  stopping  short 
of  proof  of  agency,  or  of  a  conspiracy 
between  all  the  pfurties  existing  at  that 
time. 

10th.  In  order  to  render  the  speech  of  a 
third  person  at  a  meeting  admissible  in  evi- 
dence on  an  indictment  for  conspiracy 
against  third  x>&T^ies,  not  present  at  that 
meeting,  it  must  be  shown  either  that  such 
third  person  was  co-operating  at  that  time 
with  the  defendants  as  a  co-conspirator, 
and  engaged  with  them  in  one  common 
purpose,  or  that  he  was  acting  as  the  agent 
of  tne  defendant.  Therefore,  on  an  indict- 
ment for  conspiring  to  intimidate  and 
seduce  workmen,  evidence  that  the  defen- 
dants and  third  parties  were  watching  and 
speaking  together,  under  circumstances 
nom  wnich  the  prosecution  sought  to 
establish  the  charge  of  conspiracy,  was 
held  insufficient  to  let  in  a  speech  made  by 
one  of  such  third  persons  in  the  absence  of 
the  defendants,  for  it  was  not  to  be  assumed 
that  the  parties  were  watching  and  speaking 
for  the  purpose  of  intimidating  and  sedu- 
cing workmen,  for  that  was  the  actual  issue 
in  the  case. 

11th.  The  only  principle  of  admitting 
what  A.  says  in  the  presence  of  B.  in  evi- 
dence against  B.,  is  lounded  upon  the  sup- 
position that  B.  would  say  *'it  is  not 
true,"  if  it  was  not  true,  and  his  silence 
goes  to  the  juiy  as  evidence  from  which  an 
assent  may  be  inferred.  But  that  which  is 
said  by  a  man  in  a  judicial  position  is  often 
not  assented  to  by  those  who  hear  it,  and 
they  have  not  an  opportunity  of  arguing  it, 
and,  therefore,  it  is  not  admissible  in  evi- 
dence against  them. 

12th.  A  prosecutor  having  applied  to  the 
mayor  of  a  town  for  protection  against 
certain  parties,  the  mayor,  after  hearing 
both  siaes  of  the  question,  expressed  an 
opinion : 

Held,  that  the  witness  cannot  be  asked, 


on  cross-examination,  what  the  mayor  said ; 
and, 

Semble,  that  it  is  immaterial  whether 
what  the  mayor  said  was  in  the  nature  of 
a  judgment,  a  decision,  or  a  mere  opinion. 

13.  A  witness  may  name  a  written  in- 
strument, although  not  produced.  A  wit- 
ness may,  therefore,  state  that  at  a  certain 
period  he  entered  inte  **  contracte  "  with 
his  men,  without  producing  them  at  the 
time.  Beg.  v.  Duffield,  406 
1st.  Workmen  have  a  right  to  combing  for 
their  own  protection,  and  to  obtain  such 
wages  as  they  choose  to  agree  to  demand ; 
and, 

8emble,  other  persons,  not  workmen,  may 
combine  with  them  to  assist  in  that  pur- 
pose, but  the  law  is  only  clear  to  the  extent 
that  the  combination  is  lawful  while  ite 
purpose  is  to  obtain  a  benefit  for  the 
parties  who  combine. 

2nd.  Qucere,  whether  a  combination  to 
force  a  manufacturer  to  assent  to  certain 
wages,  or  a  uniform  book  of  prices,  is  in 
iteelf  lawful,  but  a  combination  to  bring 
about  that  purpose  by  any  unlawful  means 
is  an  indictable  offence,  whether  it  be  by  in- 
timidation or  threats  to  the  workmen,  or 
by  intimidation  or  threats  to  the  manu- 
facturer. 

3rd.  An  intention  to  create  alarm  in  the 
mind  of  a  manufacturer,  and  so  to  force 
his  assent  to  an  alteration  in  the  mode  of 
carrying  on  his  business,  is  a  violation  of 
the  law,  and  supporte  a  charge  of  con- 
spiring by  molesting  the  manufacturer,  to 
force  him  to  make  an  alteration  in  the  mode 
of  conducting  and  carrying  on  his  trade 
and  business. 

4th.  A  conspiracy  to  obstruct  a  manu- 
facturer, in  order  to  force  him  to  alter  his 
mode  of  carrying  on  his  business,  by  in- 
ducing hired  wonkmen  to  leave  their  em- 
ployment by  intoxicating  them  and  carry- 
ing them  off  into  concealment,  is  an  in- 
dictable offence. 

5th.  Semhle,  a  conspiracy  to  obstruct  a 
manufacturer,  and  so  to  force  his  consent 
to  a  book  of  prices,  by  persuading  and 
giving  money  to  his  workmen  not  under 
contract,  to  leave  their  employment,  is  also 
indictable. 

6th.  The  contente  of  a  written  document 
are  evidence  against  a  person  whose  name 
appears  in  it,  and  who  has  assented  to  its 
publication. 

The  contente  of  a  printed  placard  ex- 
hibited in  the  window  of  a  public  house, 
and  purporting  to  be  signed  by  the  secre- 
tory, on  behalf  of  an  association,  held 
evidence  against  such  secretary,  if  he  saw 
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it  in  tbe  window,  and  allowed  it  to  remain 
there. 

So,  also,  where  the  placard  announced 
acts  done  bj  A.  B.  and  0,  D.,  and  they, 
seeing  it,  allowed  it  to  remain  in  the 
window: 

Held,  that  thia  wae  evidence  of  a  recog- 
nition by  them  of  the  whole  contents  of  the 
placard. 

Proof  that  the  parties  signing  it  and 
named  in  it  were  seen  going  in  and  out  of 
the  house,  and  close  to  the  window  of  the 
room  where  the  placard  was  exhibited,  is 
evidence  for  the  jnrj  that  they  saw  it  and 
recoCTised  the  publication. 

7th.  On  an  indictment  for  conspiring  by 
molesting  a  manufacturer,  to  force  him  to 
make  an  alteration  in  the  mode  of  conduct- 
ing his  business,  and  a  part  of  the  charge, 
and  the  evidence  in  support  of  it,  being 
the  inducing  hired  worfmen  and  appren- 
tices to  leave  their  employment,  the  follow- 
ing question  to  a  witness,  called  for  the 
defendants,  and  who  was  present  at  various 
interviews  between  the  defendants  and  the 
workmen,  was  allowed  to  be  put  and 
answered : — **  With  reference  to  hired  men 
and  apprentices,  what  advice  did  the  de- 
fendants five  to  the  menP"  and,  also, 
whether  the  witness  ever  heard  the  defen- 
dants use  any  intimidating  language  or 
threats,  or  recommend  force  of  any  kind  P 

8th.  The  prosecutor  having  stated  that, 
in  consequence  of  the  desertion  of  his  work- 
men, he  had  been  forced  to  procure  French 
artizans,  who  broke  their  contract,  and 
went  awav : 

Held,  that  he  could  not  be  asked  how 
much  he  had  lost  by  the  Frenchmen,  the 
amount  of  loss  by  any  particular  set  of 
labourers  being  unconnected  with  the  issue 
to  be  tried,  but  otherwise  as  to  the  total 
amount  of  loss,  for  the  intention  to  obstruct 
is  in  issue,  and  the  result  of  the  operations 
is  a  relevant  fact  as  to  that.  The  witness, 
therefore  might  be  asked  whether,  by 
reason  of  the  workmen  having  left  him  in 
the  manner  described,  he  had  sustained 
serious  pecuniary  loss.  Beg.  v.  Rowlands, 
436 
In  an  indictment  for  conspiracy  to  commit  an 
offence  under  the  stat.  6  Geo.  4,  c.  129, 
s.  3,  namely,  by  threats  or  intimidation,  or 
by  molesting  or  in  any  way  obstructing 
another,  to  force  or  endeavour  to  force 
any  journeyman,  manufacturer,  workman, 
or  other  person  hired  or  employed  in  any 
manufacture,  to  depart  from  his  hiring, 
employment,  or  work,  or  by  threats  or  in- 
•  timidation,  or  by  molesting,  or  in  any  way 
obstructing  another,  to  force,  or  endeavour 


to  force,  any  mannfactnrer  or  person 
carrying  on  any  trade  or  business  to  make 
any  alteration  in  his  mode  of  regulating, 
managing,  conducting^  or  eairying  on  sneh 
manufacture,  it  is  sufficient  to  follow  the 
words  of  the  statute,  and  it  is  not  neces- 
sary to  set  out  the  means  of  obstroction, 
the  nature  of  the  molestation,  or  what  the 
threats  were. 

8emble,  a  distinction  exists  in  this  re- 
spect between  an  indictment  or  conviction 
for  the  offence  itself,  and  a  charge  of  con- 
spiracy, in  which  the  threats,  &c.,  are  the 
means  used  for  carrying  out  the  purpose. 

It  is  not  necessary  to  set  out  the  names 
of  the  workmen  threatened,  &c. 

Therefore,  a  count  alleging  that  B.  P. 
and  G.  P.  carried  on  trade  and  business  as 
manufacturers  of  japanned  and  tinned 
wares  at  W.,  and  that  divers,  to  wit,  fifty 
persons,  were  workmen,  and  were  nired 
and  employed  by  and  worked  as  workmen 
for  the  said  B.  P.  and  G.  P.,  in  their  said 
trade  and  business;  and  that  the  defen- 
dante,  on,  &c.,  did  amongst  themselves  un- 
lawfully conspire,  combine,  confederate, 
and  a^ree  together,  by  unlawf uUv  molest- 
ing the  said  workmen  so  hired  and 
employed  by  and  working  for  the  said 
B.  P.  and  G.  P.  in  their  said  trade  and 
business  as  aforesaid,  to  force  and  en- 
deavour to  force  the  said  workman  so 
hired  and  employed  by  and  working  for 
the  said  B.  P.  and  G.  P.  as  aforesaid,  in 
their  said  trade  and  business  as  aforesaid, 
to  depart  from  their  said  hiring,  employ- 
ment, and  work,  to  the  great  damage  of 
the  said  B.  P.  and  G.  P.,  &c.,  was  held 
sufficient. 

So  also,  other  counts,  charging  the  overt 
acts  to  be  by  **  unlawfully  using  threats  " 
to,  and  by  '*  unlawfully  intimidating  "  the 
workmen,  were  held  sufficient. 

A  conspiracy  to  induce  and  persuade 
workmen  under  contract  unlawfully  to 
absent  themselves  from  their  service  is  an 
indictable  offence. 

In  a  count  for  that  offence,  it  is  not 
necessary  to  allege  that  the  defendants 
knew  that  the  workmen  were  under  con- 
tract, nor  to  set  out  the  names  of  the 
worlonen,  nor  to  allege  that  the  contracts 
were  entered  into  after  the  passing  of  the 
statute  4  Greo.  4,  c.  34,  s.  3,  which  makes 
any  servant,  &c.,  who  shall  contract  with 
any  person  whomsoever  to  serve  him  for 
any  time  whatsoever,  or  in  any  other 
manner,  and  shall  not  enter  into  or  com- 
mence his  service  according  to  his  contract 
(such  contract  being  in  writing,  and  signed 
by  the    contracting  parties),    or   having 
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entered  into  such  senrice,  shall  absent 
lumself  from  his  service  before  the  term  of 
his  contract  (whether  such  contract  shall 
be  in  writing  or  not)  shall  be  completed, 
liable  to  tl^e  months'  imprisonmen  on 
conviction. 

Held,  therefore,  that  a  connt  in  the 
foUowing  form  is  sof&cient : — "  That  here- 
tofore, before,  and  at  the  time  of  the  com- 
mitting of  the  offence  hereinafter  in  this 
count  mentioned,  the  said  B.  P.  and  G.  P. 
carried  on  trade  and  business  as  manu- 
facturers of  japanned  and  tin  wares  at  W. 
aforesaid,  and  that  divers,  to  wit,  fifty 
persons,  being  artificers  had  contracted 
with  the  said  B.  P.  and  G.  P.  to  serve 
them  as  workmen  in  their  said  trade 
and  business  for  certain  times  and  periods 
agreed  upon  between  them  and  the  said 
B.  P.  and  G.  P. ;  and  that  the  sidd  per- 
sons, so  bein^  such  artificers  as  aforesaid, 
had  entered  mto  the  service  of  the  said 
B.  P.  and  G.  P.  as  such  manufacturers  as 
aforesaid ; "  and  that  the  defendants,  on, 
&c.,  "  did  amongst  themselves  unlawfully 
conspire,  combine,  confederate,  and  agree 
together,  hj  divers  subtle  means  and 
devices,  to  induce  and  persuade  the  said 
artificers, .  so  having  contracted  with  the 
said  B.  P  and  G.  P.  as  aforesaid  to  serve 
them  in  their  said  trade  and  business  for 
cert-ain  terms  and  periods  so  as  aforesaid 
respectively  agreed  upon  between  them  and 
the  said  B.  P.  and  G.  P.  as  aforesaid,  and 
so  having  entered  into  the  service  of  the 
said  B.  P.  and  G.  P.  as  aforesaid,  un- 
lawfully to  absent  themselves  from  the 
said  service  of  the  said  B.  P.  and  G.  P., 
without  the  consent  of  the  said  B.  P  and 
G.  P.,  or  either   of  them,  before  the  re- 

Sective  terms  of  their  said  contracts  as 
oresaid  were  completed,  to  the  great 
damage  of  the  said  K.  P.  and  G.  P.,    &c. 

QtMsre,  whether  counts  in  the  following 
form  are  insufficent,  as  being  too  vague : 

1st.  "  And  the  jurors  aforesaid,  &c.,  do 
furthur  present,  that  [the  defendants], 
with  divers  other  evil-disoosed  persons, 
on  the  day  aforesaid,  in  tne  year  afore- 
said, with  force  and  arms,  at,  &c.,  did 
unlawfully  conspire,  combine,  confederate, 
and  ag^e  together  unlawfully  to  intimi- 
date^rejudice,  and  oppress  one  B.  P.  and 
one  G-.  P.  in  their  trade  and  occupation 
as  manufacturers  of  japanned  and  tin 
wares,  and  to  prevent  the  workmen  of  the 
said  B.  P.  and  G.  P.  from  continuing  to 
work  for  the  said  B.  P.  and  G.  P.  in 
their  said  trade  and  occupation,  to  the 
great  damage  of  the  said  B.  P.  and 
G.  P.,"  Ac. 


2nd.  "And  the  jurors,  &c.,  that  [the 
defendants],  with  divers  other  evil-ois- 
posed  persons,  on,  &c.,  did  unlawfully  con- 
spire, combine,  confederate,  and  agree 
together,  by  divers  subtle  means  and 
devices,  and  wicked  acts  and  practices,  to 
injure  and  oppress  the  said  B.  P.  and 
G.  P.  iu  their  trade,  business,  and  occu- 
pation of  manufacturers  of  tin  and 
japanned  wares,  and  to  induce  the  work- 
men of  the  said  B.  P.  and  G.  P.  to  depart 
from  their  employment  and  work  with 
the  said  B.  P.  and  G.  P.  before  the  period 
of  their  agreement  with  the  said  B  P. 
and  G.  P.  was  completed,  to  the  great 
damage  af  the  said  B.  P.  and  G.  P. 
aforesaid,"  &c. 

3rd.  "And  the  jurors,  &c.,  that  fthe 
defendants],  with,  &c.,  on,  &c.,  did  unlaw- 
fully conspire,  &c.,  unlawfully  to  intimi- 
date, prejudice,  and  oppress  one  B.  P.  and 
G.  P.  in  their  trade  and  occupation  as 
manufacturers  of,  &c.,  and  to  entice  and 
seduce  away  the  workmen  of  the  said  B.  P. 
and  G.  P.  from  the  employment  of  the 
said  B.  P.  and  G.  P.,  and  thereby  to  injure 
and  oppress  the  said  B.  P.  and  G.  P.  in 
their  said  trade  and  occupation,  to  the 
great  damage,"  &c. 

Under  a  connt  alleging  that  the  defen- 
dants did  unlawfuUy  conspire,  combine, 
confederate,  and  agree  together,  by 
molesting  the  said  B.  P.  and  G.  P.,  to 
force  and  endeavour  to  force  the  said  B.  P. 
and  G.  P.,  so  carrying  on  their  trade  and 
business  as  aforesaid,  to  make  an  altera- 
tion in  the  mode  of  conducting  and 
carrying  on  their  trade  and  business  as 
aforesaid. 

Held,  by  Jjrle,  J.,  that  evidence  might 
be  given  of  attempts  to  force  men  under 
contracts  to  leave.    Beg.  v.  Rowlands,  469 

Of  workmen  to  raise  wages,  162 

Indictment  for,  form  of,  ^p.  ix. 

For  defilement  of  female ;  form  of  indictment 
for,  App.  viii. 

CONSTABLES. 
Allowance  to,  114 

COBONEBS. 

Prisoner  entitled  to  copies  of  depositions 
taken  before,  562 

CONTEMPT  OF  COUBT. 

Any  comments  in  a  public  newspaper  calcu- 
lated to  excite  feelings  of  hostility  towards 
persons  who  are  liable  to  be  tried  on  a 
criminal  chaige,  are  a  contempt  of  the 
court  in  wmch  the  proceedings  are 
pending. 
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Where  an  article  appeared  in  a  pnblio 
newspaper,  commenting  on  the  disagree- 
ment  of  a  jury  in  a  criminal  case  in  this 
court,  in  a  manner  calculated  to  influence 
against  the  accused  the  minds  of  persons 
vrno  might  subsequently  be  called  on  to  act 
as  jurors  in  that  and  other  cases  of  a 
similar  nature,  which  were  pending,  the 
court  refused  to  attach  the  publisher,  only 
one  such  article  having  appeared,  and  no 
previous  warning  having  been  given  to  the 
public  press  to  abstain  from  commenting 
on  the  proceedings,  but  highly  censured 
the  publication,  and  made  an  order  pro- 
hibiting the  publication  in  any  newspaper, 
of  any  comments  upon  the  proceedings  of 
the  session. 

An  affidavit  in  support  of  such  an  appli- 
cation need  not  be  entitled  in  any  cause. 
Beg.  V.  O'Dogherty,  348. 
A.  B.  having  been  convicted  of  an  offence 
against  the  Act  for  the  better .  security  of 
the  Grown  and  Government  of  the  United 
Kingdom,  shortly  after  the  termination  of 
the  trial,  a  brother  of  the  prisoner  pro- 
ceeded to  the  residence  of  the  foreman  of 
the  jury  by  whom  the  prisoner  was  found 
^ilty,  accused  him  oi  having  bullied  the 
jury  into  finding  the  prisoner  guilty,  and 
challenged  him  to  mortal  combat : 

Held,  that  this  was  a  contempt  of  the 
court  before  which  the  trial  was  had ;  and, 

Semhley  that  it  was  also  an  indictable 
misdemeanour,  punishable  by  fine  and 
imprisonment.    Meg,  v.  Martin,  356 

CONVICTION,  PORMEE. 
Practice  as  to  charging,  369. 

COSTS.     • 

An  indictment  under  the  statute  8  &  9  Yict. 
c.  109,  which  enacts  that  every  person 
who,  by  fraud,  or  unlawful  device,  or  ill 
practice  in  nlaying  at  cards,  &c.,  shall  win 
from  any  otner  person  any  sum  of  money 
or  valuable  thing,  "shall  be  deemed 
guilty  of  obtaining  snch  money  or  valuable 
thing  from  such  other  person  by  a  false 
pretence,  with  intent  to  cheat  or  defraud 
such  person  of  the  same,  and  being  con- 
yictea  thereof,  shall  be  punished  accord- 
ingly," is  within  the  meaning  of  the 
statute  7  Geo.  4,  c.  64,  s.  23,  which 
empowers  the  court  to  order  the  costs  of 
prosecutions  and  indictments  {inter  alia) 
tor  '*  knowingly  and  designedly  obtaining 
any  property  by  false  pretences."  Reg.  v. 
Gardner,  140 

COUNSEL. 
The  connsel  in  the  case  may  be  examined  to 


show  from  his  notes,  taken  at  the  former 
trial,  what  was  the  evidence  then  given. 
Beg.  V.  Bird,  11 

To  cross-examine  witnesses  in  the  order  in 
which  defendants  stand  in  indictment.  Beg. 
V.  Bowlands,  436 

Assignment  of,  to  prisoner,  161 

Cross-examining  by  putting  depositions  in 
hands  of  witness,  23iS 

Should  not  make  it  an  objection  that  prisoner 
did  not  produce  witnesses  before  magis- 
trate, 280 

May  require  production  of  goods  stolen, 
l)ef  ore  cross-examination,  499 

COUNTING-HOUSE. 
What  is  a,  187 

COUNTY. 
Laying  property  in  inhabitants  of,  340 

COUNTY  COURTS. 

Arbitrator  appointed  by,  cannot  administer 

oath,  238 
Perjury  on  indictment  for,  269 

CRIMINAL  INFORMATIONS. 
For  libel,  252 

CRIMINAL  OFFENCES  ACT. 
Practice  under,  268 


DECLARATION. 

Indictment  for  making  false  declaration  in 
chancery.  Precedent  of,  App.  Ixxxiv 

DEPOSITIONS. 

How  to  be  taken,  115 
Of  witness  absent  from  illness,  191 
Prisoner  entitled  to  copies  of,  taken  before  a 
coroner,  562 

DYING  DECLARATIONS. 
Eyidence  of,  318 

ECCLESIASTICAL  TITLES. 
Act  to  prevent  assumption  of,  App. 


EMBEZZLEMENT. 

By  stat.  2  &  3  Yict.  c.  93,  for  the  establish- 
ment of  police  constables,  power  is  given 
to  the  justices  of  a  county  or  division  to 
appomt  a  chief  constable,  who,  subject  to 
the  approval  of  two  justices,  has  the  power 
to  appoint  constables  and  superintendent 
constables.  It  was  the  duty  of  the  con- 
stables of  the  county  of  S.,  so  appointed, 
to  account  for  and  pay  weekly  to  the 
superintendent  of  their  division  all  moneys 
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receiTed  by  them,  and  it  was  the  duty  of 
the  SQperintent  to  return  weekly  to  the 
chief  constable  a  statement  of  snch  moneys. 
It  was  also  the  duty  of  the  superintendent 
to  pay  the  constables  their  wages  weekly. 
In  practice,  howeyer,  it  was  the  custom  of 
the  superintendent,  in  balancing  the 
accounts  with  his  men,  to  set  off  the  sums 
received  by  them  in  the  course  of  their 
duty  against  their  wages,  the  balance  struck 
going  over  to  the  next  account,  and  so  on 
from  week  to  week  without  any  money 
actually  passing  from  one  to  the  other.  A 
constable  haying  in  this  way  accounted  to 
the  superintendent  for  the  sum  of  21. 3«.  6d, 
receiyed  bjr  the  former,  the  latter  fraudu- 
lently omitted  that  sum  in  his  account 
with  the  chief  constable,  and  subsequently 
denied  its  receipt. 

Held,  per  Fatteson,  J.,  that  there  was  a 
constructiye  receipt  of  that  sum  by  the 
superintendent  from  the  constable,  so  as  to 
support  the  allegation  of  the  receipt  of  the 
money  in  an  indictment  against  the  super- 
intenaent  for  embezzlement. 

Held,  also,  that  the  superintendent  was 
the  clerk  and  senrant  of  the  chief  constable, 
and  that  the  money  might  be  alleged  to 
haye  been  receiyed  for  and  on  his  account. 

Held,  that  the  superintendent  could  not 
be  described  jis  the  clerk  or  servant  of  the 
treasurer  of  the  county,  to  whom  the  chief 
constable  transmitted  all  sums  received  by 
him  from  the  superintendent. 

The  3  &  4  Vict.  c.  88,  directs  that  the 
moieties  of  fines  imposed  by  the  justices, 
on  informations  laid  by  the  police  con- 
stables, should  be  invested  in  such  manner 
as  the  justices  should  direct,  so  as  to  form 
a  superannuation  fund  for  the  constables. 
A  superintendent  of  police,  having  received 
a  sum  of  money  from  the  clerks  of  justices, 
the  amount  of  penalties  imposed  by  them 
on  the  information  of  such  superintendent, 
and  the  latter  having  fraudulently  omitted 
to  account  for  such  sum  to  the  chief  con- 
stable, 

Query,  whether  an  indictment  for  em- 
bezzling such  sum  could  be  supported 
under  these  circumstances ;  and 

Query  also,  whether,  if  it  could,  the 
superintendent  should  be  described  as  the 
servant  of  the  chief  constable,  or  of  the 
trustees  of  the  superannuation  fund.  Beg, 
y.  Bcuffter,  802 
A  person  hired  by  a  market  gardener  to  do  a 
dfty's  work,  and  who  is  requested  by  his 
employer  to  take  some  vegetables  to  market 
ana  sell  them,  and  bring  back  the  produce, 
is  a  servant  to  his  employer  in  respect  of 
such  employment,  within  the  statute  7  &  8 
VOL.  V, 


Geo.  4,  0.  29,  s.  47,  defining  the  crime  of 
embezzlement. 

The  prisoner,  being  employed  as  above 
mentioned,  sold  four  pots  of  potatoes,  and 
receiyed  the  money.  He  sold  four  other 
pots,  but  did  not  receive  the  money.  On 
his  return  to  his  master,  he  stated  correctly 
the  price  he  sold  the  potatoes  for,  but  said 
that  he  would  settle  with  him  on  a  subse- 
quent day,  as  he  had  not  received  the 
money,  and  did  not  offer  the  sum  received, 
or  say  he  had  been  paid  for  a  part,  and 
subsequently  made  the  same  excuse,  and 
never  paid  any  part  of  the  money : 

Held,  that  tnis  was  not  embezzlement, 
unless  the  prisoner,  when  he  said  he  had  not 
received  the  money,  meant  that  he  had  not 
receiyed  any  part  of  it.  Beg.  v.  WinneU,  326 
The  duty  of  a  servant  was  to  go  into  a  neigh- 
bouring county,  D.,  every  Monday,  and 
there  collect  moneys  for  his  master,  and  to 
return  to  N.,  where  the  master  lived,  and 
to  pay  over  what  he  had  received  on 
Saturday  night. 

The  servant  received  money  for  his 
master  in  county  D.,  but  did  not  return  to 
his  master  and  account  on  the  following 
Saturday.  Two  months  afterwards  his 
master  met  him  in  N.,  and  asked  him  for 
the  money,  upon  which  he  stated  that  he 
was  sorry  that  he  had  spent  it : 

Held,  that  there  was  evidence  for  the 
jury  of  an  embezzlement  in  N.  Beg.  v. 
Murdoch,  360 
A  contracted  with  B.  to  manage  a  farm  for 
him  as  bailiff,  receiving  a  yearly  salary  and 
a  certain  share  of  the  clear  profits  after  all 
expenses  paid.  He  was  instructed  to 
account,  and  did  account,  at  stated  periods ; 
but  on  one  occasion  denied  the  receipt  of 
two  sum  of  money,  which  had  been  paid  to 
him  in  the  course  of  the  business  of  the 
farm: 

Held,  that  A.  was  guilty  of  embezzle- 
ment, the  relation  of  master  and  servant 
being  created  by  the  contract;  and  that 
the  contract  was  admissible  in  evidence 
without  a  stamp,  being  a  contract  for  the 
hire  of  "  a  labourer  *'  within  the  exemption 
in  the  Stamp  Act.    Beg,  v.  Wortley,  382 

EVIDENCE. 

Where  a  trial  has  been  postponed  from  one 
session  to  another,  a  notice  to  produce 
served  on  the  prisoner  in  time  for  the  first 
session  is  avail&ble  for  the  subsequent  one 
without  any  fresh  service. 

Service  on  prisoner  in  gaol  is  sufficient. 
Beg,  v.  Bohinson  183 

The  deposition  of  a  witness  taken  before  a 
magistrate  under  the  statute  11  &  12  Yict. 
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c.  42,  Againet  an  aociued  person  is  not 
a4lmi8sible  in  evidenee  against  that  person, 
u^on  his  trial,  upon  mere  proof  that  the 
witness  is  absent,  and  cannot  be  found,  or 
that  he  is  kept  out  of  the  way  by  the  pro- 
curement of  some  one  other  than  the 
accused  person  himself. 

Therefore,  when,  upon  the  trial  of  three 
persons  for  larceny,  it  was  shown  that  a 
witness  was  kept  away  by  the  procurement 
of  one  of  the  prisoners,  and  the  deposition 
of  the  absent  witness  was  receiyed  in  evi- 
dence generally  against  all  the  prisoners : 

Held,  that,  as  regards  the  two  prisoners 
who  did  procure  the  absence  of  the  witness, 
the  deposition  was  improperly  admitted 
Beg,  y.  Searfe,  243 
Where  witnesses  are  called  on  the  part  of  the 
prisoner  to  give  evidence  of  his  general 
good  character,  it  is  not  competent  to  the 

Srosecution  to  call  witnesses  to  give  evi- 
ence    of    the    prisoner's    general    bad 
character.    Meg,  v.  Bwri,  284 

One  of  two  prisoners  had  married  his  deceased 
wife's  sister: 

Held,  that  she  was  a  competent  witness 
against  him  upon  his  trial. 

A  witness  for  the  prosecution  was  exa- 
mined on  the  part  of  the  prisoners  on  the 
voir  dire,  and  deposed  that  she  was 
married  to  one  of  them : 

Held,  that  she  might  be  further  exa- 
mined on  the  voir  dire,  on  the  part  of  the 
prosecution,  to  prove  that  the  same 
prisoner  had  been  previously  married  to 
ner  sister. 

The  witness  stated,  on  such  further  exa- 
mination, that  she  and  her  sister,  who  was 
seven  years  older  than  herself,  had  always 
lived  together  with  their  parents,  and  that 
she  always  believed  her  to  be  her  sister : 

Held,  sufficient  proof  of  the  relationship. 
Beg,  V.  Young  and  another,  296 

It  is  not  sufficient  that  the  person  making 
declarations  was  dying,  to  constitute  those 
declaralions  evidence,  unless  deceased  was 
clearly  and  expressly  warned  that  he  could 
not  live,  or  unless  he  had  expressed  his 
knowledge  that  he  was  dying.  Beg,  v. 
Mooney,  318 

Statements  made  in  the  prisoner's  presence 
after  his  arrest,  are  not  admissible  to 
prove  that  a  charge  was  made  against  him, 
and  what  it  was.  It  must  appear  that,  if 
not  in  the  execution  of  his  duly,  an  officer 
was  known  as  such,  to  make  a  threatening 
resistence  to  giving  up  arms  not  justifiable. 
Beg,  V.  Morrisy,  321 

To  caution  a  prisoner  that  what  he  said  would 
be  used  against  him  on  his  trial,  if  com- 
tnitted,  is  not  an  inducement  to  him  to 


make  a  statement  so  as  to  exclude  that 
statement  from  being  given  in  evidence  on 
the  trial.    Beg.  v.  Atwood,  323 

Upon  the  trial  of  a  prisoner  for  larceny,  one 
of  the  witnesses  for  the  prosecution,  in 
answer  to  questions  by  the  prisoner's 
coimsel,  stated  that  he  had  known  the 
prisoner  six  or  seven  years,  and  that  he 
nad  borne  a  good  character  for  honesty. 
Thereupon,  the  prosecution  proved  th^t 
the  prisoner  had  been  convicted  of  larceny 
ten  years  before : 

Meld,  that  the  previous  conviction  was 
admissible  under  6  &  7  WUl.  4,  c.  Ill,  and 
14  &,  15  Yict.  c.  19.  Beg,  v.  Shrimptan,  387 

Letter  admissible  to  move  identity  of  an 
absent  accomplice.    Meg.  v,  Burnet,  399 

Council  to  cross-examine  witness  in  the  order 
in  which  defendants  stand  in  the  indict- 
ment.   Beg,  V.  Bowlands,  436 

It  is  not  necessaiT  to  be  clearly  shown  that 
statements,  made  by  a  prisoner  on  his  exa- 
mination before  a  magistrate,  were  reduced 
to  writing,  in  order  to  exclude  parol  evi- 
dence of  such  statements.  Beg,Y,McOovem, 
606 

Before  admitting  a  person  as  an  approver,  it 
is  the  duty  ot  the  magistrate  to  inquire 
into  the  case,  and  see  how  far  such 
approver  is  mixed  up  with  the  transaction 
or  to  what  extent  he  woulji  be  criminally, 
liable  for  his  acts. 

Though  an  accomplice,  who  has  been 
admitted  as  an  approver,  may  give  evi- 
dence, no  matter  how  great  his  own 
criminality,  it  is  a  wise  observation  that, 
without  corroboration,  a  jury  should  be 
slow  to  convict  on  such  evidence.  Beg,  y, 
Dunne,  507 

A  constable  upon  apprehending  a  prisoner  on 
a  criminal  charge,  addressed  to  him  these 
words :  "  You  need  not  say  anything  to 
criminate  yourself .  What  you  do  say  wul  be 
taken  down,  and  used  in  evidence  against 
you:" 

Held,  that  those  words  did  not  import 
any  threat  or  inducement  to  the  prisoner ; 
and  that  a  statement  made  by  hun  subse- 
quently was  admissible  as  evicCence  against 
him  upon  his  trial :  (B,  v.  Drew,  8  G.  ft  P. 
140 ;  £.  V.  MoHon,  2  Moo.  &  Bob.  514;  K 
V.  Furley,  ]  Cox  C.  0. 76 ;  and  i2.  v.  Harrie, 
ib,  106,  overruled.)    Beg,  v.  Baldry,  528 

Upon  a  trial  for  child  murder  the  prisoner's 
confession  to  a  surgeon,  who  was  attend- 
ing her,  was  ofEered  in  evidence.  Before 
the  surgeon  came  in,  her  mistress  had  told 
her  that  she  had  better  speak  the  truth ; 
and  she  had  said,  in  answer,  that  she  would 
tell  it  to  the  surgeon;  but  the  husband  of 
the  mistress  was  not  the  prosecutor : 
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Held,  that  as  the  offence  was  not  an 
offence  against  the  mistress,  she  was  not  a 
person  in  snch  anthori^  that  the  induce- 
ment which  she  had  held  ont  would  exclude 
the  confession,  which  was  consequently 
admissible.    Beg»  t.  Moore,  555 

Of  joint  assault,  1 

Of  autrefois  acquitt  11 

Counsel  in  a  case  may  give,  11 

Of  false  pretences,  112 

How  deposition  to  be  taken,  115 

Of  arson,  138 

On  one  indictment  of  matters  the  subject  of 
others  charges,  rule  as  to,  138 

In  rape,  of  cluiracter  of  prosecutrix,  146 

Of  shooting  with  intent  to  maim,  148 

Of  larceny,  151 

Of  threatening  to  accuse  of  an  infamous 
crime,  153 

Of  a  nuisance,  165 

Under  indictment  for  assaulting  gamekeeper, 
176 

Of  larceny  of  railway  tickets,  177 

Practice  m  cross-examination,  184 

Judge's  notes  are  not  admissible,  197 

Of  ^lilty  knowledge  in  receiving,  210 

Of  Urceny,  240,  276,  296 

Of  lunacy,  259 

Of  forgery.  290 

Of  dii^rent  misdemeanors  under  same  indict- 
ment, 328 

Of  perjury,  331,  363,  543,  547 

In  conspiracy,  of  printed  handbills  and 
speeches  of  co-conspirators,  406 

A  written  instrument  may  be  named,  though 
not  produced,  406 

Production  of  articles  before  cross-examina- 
tion, 499 

Of  manslaughter  by  furious  driying,  509 

Of  larceny  by  fraud,  533 

Of  possession  at  night  of  implements  of 
housebreaking,  551 

Of  false  pretences,  559 

Amendment  Act,  App.  xxxii 

EXAMINATION. 
Of  prisoners,  duties  of  justices  in,  115 

PALSE  PEETBNOES. 

A.  was  employed  to  make  purchases  on 
acsount  of  ms  masters,  and  B.,  a  fellow- 
servant,  had  instructions  from  them  to  pay 
out  of  their  money  all  such  demands  as  A. 
should  make  upon  him  in  respect  of  such 
purchases. 

A.  having  falsely  represented  to  B.  that 
he  had  bought  goods  for  the  masters,  and 
paid  for  them,  and  having  thereby  obtained 
from  B.  a  sum  of  money,  the  property  of 
the  masters: 


Held,  not  .guilty  of  larceny,  but  false 
pretences.  Bea,  v.  Barnes,  112 
An  indictment  charffed  the  defendant  with 
having  attempted,  by  false  pretences  made 
to  J.  B.  ana  others,  to  defraud  the  said 
J.  B.  and  others  of  certain  goods,  the  pro- 
perty of  the  said  J.  B.  and  others.  On  the 
trial  it  was  proved  that  the  pretences  were, 
in  fact,  made  to  J.  B.  alone,  with  intent  to 
defraud  J.  B.  and  certain  other  persons, 
his  partners,  of  property  belonging  to  the 
firm: 

Held,  that  there  was  no  variance  between 
the  indictment  and  the  proof.  The  words 
"and  others"  in  the  description  of  the 
persons  to  whom  the  pretences  were  alleged 
to  have  been  made  might  be  rejected  as 
surplusage.    Beg.  v.  Kealey,  193 

An  indictment  against  A.  Z.  and  G.  B. 
for  false  pretences,  alleged  that  the  defen- 
dants falsely  pretended  to  one  A.  W.  that 
a  certain  vessel,  called  The  Castenet,  then 
was  in  Penarth  Road  (meaning  a  certain 
part  of  the  Bristol  Channel),  and  that  the 
said  A.  Z.  then  was  the  master,  and  the 
said  G.  B.  then  was  the  mate  of  the  said 
vessel,  and  that  they  the  said  G.  B.  and 
A.  Z.  then  wanted  the  sum  of  31,  to  pay 
for  the  pilotage  of  the  said  vessel,  whereas, 
in  truth  and  m  fact,  a  certain  vessel  called 
The  Oastenei,  was  not  then  in  the  Penarth 
Bead,  and  whereas  the  said  A.  Z.  was  not 
then  msster,  and  the  said  G.  B.  was  not 
then  mate,  of  such  vessel : 

Held,  that  the  negative  of  the  pretence, 
that  the  defendants  were  respectively  the 
master  and  mate  of  a  vessel,  was  sui&ciently 
shown  by  proof  that  no  vessel  had  arrived 
in  the  port,  or  had  been  heard  of,  answering 
the  defendant's  description;  the  pretence 
set  out  having  been  accompanied  bv  a 
statement  by  the  defendants  that  they 
expected  the  vessel  in  three  days. 

No  evidence  having  been  given  that  the 
defendants  called  the  alleged  vessel  by  any 
name: 

Senible,  that  the  court  had  power,  under 
the  statute  14  &  15  Yict.  c.  100,  s.  1,  to 
amend  the  indictment,  by  strildng  out 
the  words  called  **  called  The  Castanet.'' 
Beg.  V.  Baroisse,  559 

£idictment  for,  pretending  that  a  society 
was  enrolled,  precedent  of,  App.  Ixxix. 
Indictment  for,  Dv  pretending  that  defendant 
was  free  from  deots,  prec^ent  of,  App.  xc 
Indictment  for  obtaining  money  by,  App.  li 

POEGEET. 

An  indictment  charged  in  the  first  count 
that  the  prisoner  *'  feloniously  did  falsely 
make,  forge,  and  alter  a  certain  accountable 
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receipt  for  money,  wMoh  said  accountable 
receipt  is  as  follows : 

'Ulster  Bank,  Branch  No.  1.  Ennis« 
killen,  14th  January,  1851. — ^We  have  re- 
ceived from  the  Lowtherstown  Union  four 
pounds  sterling,  which  b  placed  to  the 
credit  of  their  account  with  the  Ulster 
Banking  Company,  40Z. — Samuel  Gkrke, 
manager.  Entered,  Alex.  H.  Stockdale.' — 
with  mtent  to  defraud  the  Guardians  of 
the  Poor  of  the  Lowtherstown  Union."  In 
a  second  count  the  prisoner  was  charged 
with  feloniously  uttering  and  publishmg 
as  true  a  certain  other  false,  forged,  and 
altered  accountable  receipt  for  money 
(setting  out  the  instrument  as  in  the  first 
count)  and  with  the  like  intent.  It  was 
proved  that  the  prisoner  was  a  poor  rate 
collector  of  the  union,  and  that  it  was  his 
duty,  about  the  time  laid  in  the  indict- 
ment, to  have  lodged  about  40Z.  with  the 
Ulster  Banking  Company,  who  were  the 
treasurers  of  the  union,  and  were  in  the 
habit  of  furnishing  weekly  accounts, 
showing  the  sums  lodged  by  each  collector; 
and  it  appeared  that  it  was  from  such 
accounts  so  furnished  that  the  collectors 
got  credit  in  their  accounts  with  the 
union ;  and  that  in  auditing  the  collectors' 
accounts,  it  was  not  the  usage  to  refer  to 
the  receipts  to  ascertain  the  sums  lodged 
by  them ;  and  it  was  also  proved  that  the 
sum  actuaUv  lodged  by  the  prisoner  was 
4L,  but  that  he,  at  the  audit  of  nis  accounts, 
produced  the  receipt  as  a  receipt  for  40^., 
alleging  that  he  had  lodged  that  sum  in 
the  bank  the  day  before,  and  that  the  word 
"  four  "  in  the  body  of  the  receipt  was  put 
in  by  mistake  of  the  bank  clerk.  The  jury 
having  found  that  the  prisoner  altered  and 
uttered  the  receipt  with  intent  to  defraud 
the  guardians : 

Held,  that  the  document  in  question  was 
an  accountable  receipt  within  the  statute ; 
that  the  alteration  was  made  in  a  material 
part,  and  that  the  prisoner  having  made 
such  an  alteration  of  the  receipt  as  was 
calculated  to  deceive  the  officer  of  the 
union,  was  upon  the  evidence  rightly  con- 
victed. Beg.  V.  Johnston,  183 
A.  B.  owed  money  to  C.  D.,  and  the  prisoner 
forged  and  delivered  to  A.  B.  a  letter  pur- 
portinjf  to  be  written  by  0.  D.  in  the 
following  terms :  "  A.  B.,  London.  Bought 
of  C.  D.,  English  and  Foreign  fruit  mer- 
chant and  potato  salesmen,  two  bushels  of 
apples,  9«.  Sir, — I  hope  you  will  excuse 
me  for  sending  for  such  a  trifle,  but  I  have 
received  a  lawyer's  letter  this  morning, 
and  unless  I  can  make  up  a  certain  amount 
by  one  o'clock  there  will  be  an  action  com- 


menced against  me,  and  I  am  obliged  to 
hunt  after  every  shilling.  Tours,  &e.y 
CD.;" 

Held,  that  the  document  was  a  warrant 
for  the  payment  of  money  within  the 
11  Geo.  4  &  1  Will.  4,  c.  66,  s.  3. 

Semble,  per  Erie,  J.,  and  Cresswell,  J., 
it  was  also  an  order  for  the  payment  of 
money.  Beg.  v.  Dawson,  220 
Where  prisoner  had  fraudulently  used  the 
name  of  another  person  for  the  puiposes  of 
his  trade,  and  had  afterwards  accepted  » 
bill  in  that  name : 

Held,  that  he  could  not  be  convicted  of 
forgery,  unless,  when  he  first  assumed  the 
fictitious  name,  he  contemplat-ed  the  wmlriTig 
of  that  specific  bill.    Beg,  v.  Whyte,  290 
Indictment  for,  precedent  of,  App.  Ixxvii 

FRAUD. 
Larceny  by,  372,  533 


GAME. 

If  an  indictment  imder  sect.  9  of  9  Greo.  4, 
c.  69,  the  night  poaching  act,  describes  the 
land  entered  as  certain  land  in  the  occn- 
pation  of  A.  B.,  or  of  A.  B.  and  C.  D.,  in 
the  parish,  &c.,  it  is  sufficient ;  and  if  thinee 
of  one  party  are  proved  to  have  entered  any 
land  answering  such  description,  whether 
they  were  all  in  the  same  close  or  not,  they 
may  properly  be  convicted,  if  the  other 
ingredients  of  the  offence  are  established. 
Beg.  V.  Uezzell,  188 

Night  poaching,  277 

GAMEKEEPER. 

A  count  for  assaulting  a  gamekeeper  under 
the  stat.  9  G«o.  4,  c.  69,  s.  2,  alleged  that 
the  defendants,  with  other  persons  to  the 
number  of  three  and  more,  entered  by 
night  a  certain  close,  with  guns  and  other 
of^nsi  ve  weapons,  for  the  purpose  of  taking 
and  destroying  ^ame,  and  then  proceedecl 
to  allege  that  the  defendants  being  then 
and  there  in  the  said  land,  were  found  by 
one  H.  S.,  the  servant  of  one  B.  W.  W.,  and 
there  witii  the  said  guns  assaulted  and  beat 
the  said  H.  S.,  <&c. : 

Held,  that  the  count  was  defective  for 
not  alleging  that  the  defendant  were  in 
the  close  armed  with  guns,  <&c.,  according 
to  the  language  of  the  9th  section  of  the 
statute. 

Semble,  that  in  an  indictment  under  the 
9th  section,  which  makes  it  a  misdemeanour 
if  any  persons  to  the  number  of  three  or 
more  together,  shall  by  night  unlawfully 
enter  or  be  in  any  land,  whether  open  or  en- 
closed, for  the  purpose  of  taking  or  de- 
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stroymg  game  or  rabbit,  any  of  such 
persons  being  armed,  &c.,  it  is  sufficient 
to  alleee  that  the  defendants  "  tjnlaw- 
FTTLLT  entered,  without  alleging  the 
particular  facts  which  rendered  the  entry 
Tmlawfnl. 

Semble,  that  the  allegation  that  the  defen- 
dants entered  for  the  purpose  of  taking  or 
destroying  gaine  is  sufficient,  without  speci- 
fying the  particular  description  of  g^me. 

An  indictment  under  the  9  Qeo.  4,  c.  69, 
s.  8,  alleged  that  the  defendants  on  tiie 
15th  day  of  December,  1850,  at  the  parish 
of  F.,  in  the  county  of  B.,  "  about  the  hour 
of  six  in  the  night  of  the  same  day,  beiii^ 
then  and  there  respectiyely  armed  witn 
guns  and  other  offensive  weapons,  did  then 
and  there  together  by  night  as  aforesaid, 
and  armed  as  aforesaid,  unlawfully  enter 
certain  land  called  O.  0.  there  situate,  and 
were  then  and  there  by  night  as  aforesaid, 
and  armed  us  aforesaid,  together  unlaw- 
fully in  the  said  land  for  the  purpose 
THEN  AND  THESE  of  taking  and  destroying 
game." 

Query,  whether  the  words  **th6n  and 
there"  last  mentioned  amounted  to  an 
allegation  that  the  defendants  were  then 
on  tne  luid  for  the  purpose  of  taking  game 
by  night,  and  whether,  if  not,  an  express 
averment  to  that  effect  was  necessary? 

Held,  also,  "per  Patteson,  J.,  that  in  order 
to  support  a  conviction  imder  this  indict- 
ment, the  evidence  must  show  that  all  the 
three  men  actually  entered  the  coppice,  and 
that  a  constructive  entry  was  insufficient. 
Beg.  V.  Mag,  176 

GRAND  JURY. 

It  is  the  duty  of  a  grand  jury,  when  in  doubt 
as  to  whether  the  traverser  is  legally  guilty, 
or  can  be  convicted  for  the  crime  for  which 
bills  are  sent  up  to  them,  if  they  believe 
him  morally  guilty,  to  find  the  bills,  and 
give  the  court  an  opportunity  of  deciding 
the  point.    Beg.  v.  Copeland,  299. 

HIGHWAY. 

Under  a  Turnpike  Act  prohibiting  the 
erection  of  a  toll-house  in  any  "  town,*'  the 
word  '*town  "  is  rightly  denned  as  an  in- 
habited place  where  the  dwelling-houses 
are  contiguous,  not  necessarily  touching 
each  other,  but  so  reasonably  near  that 
the  inhabitants  may  be  said  to  be  living 
together. 

A  local  Act  of  Parliament,  which  was  to 
remain  in  force  for  thirty-one  years,  pro- 
hibited turnpike  trustees  from  "con- 
tinuing or  erecting  any  turnpike  or  toll- 


gate  across  the  roads  in  the  towns  of  T. 
and  W.,  or  in  any  other  town  through  or 
into  which  the  said  roads  might  pass  or  be 
made : " 

Held,  that  that  these  words  were  not  to 
be  limited  to  the  "  towns,"  as  they  were  at 
the  passing  of  the  Act,  but  that  it  was  un- 
lawrnl  for  the  trustees  to  erect  a  toll-house 
in  any  part  of  the  road  which,  by  the 
increase  of  buildings,  had  become  part  of 
the  town  of  T.  since  the  passing  of  the  Act. 
Bea.  V.  CottU,  157 
A  public  turnpike  road,  which  went  9ver  the 
property  of  a  large  pit  owner,  was  crossed 
by  tram-roads  leading  to  the  pits.  As  pits 
were  opened  on  one  side  of  the  road,  tram- 
roads  leading  to  and  from  the  pits  had 
always  for  many  years  been  made  across 
the  road.  They  were  let  into  a  groove  in 
the  road,  so  that  the  highest  part  of  the 
tram-road  was  on  a  level  with  the  turnpike 
road.  By  the  Turnpike  Act,  the  trustees 
of  the  road  had  power  to  grant  licences 
for  these  tram-roads.  Upon  an  indictment 
for  obstructing  the  road : 

Held,  that  the  tram-roads  were  an 
obstruction,  and  that  there  could  not  be  a 
dedication  to  the  public  with  a  reservation 
by  the  owner  of  the  soil  of  the  power  to 
make  as  many  of  such  tram-roaos  as  he 
should  think  right  for  the  convenient  use 
of  his  property.  Beg.  v.  Charlesworth,  174 
The  1st  count  of  an  indictment  alleged  that 
a  certain  highway,  in  the  township  of  W., 
was  out  of  repair,  and  that  the  inhabitants 
of  the  said  township  were  "hj  custom  bound 
to  repair  it. 

The  2nd  count,  after  alleging  a  custom 
for  the  inhabitants  of  the  township  to  repair 
all  roads  within  it,  which  otherwise  would 
be  repaired  by  the  parish,  proceeded  thus : 
"  That  the  said  part  of  the  said  common 
highway  hereinbefore-mentioned  to  be 
ruinous  and  in  decay  as  aforesaid,  was  a 
common  highway,  which  but  for  the  said 
usage  would  be  repairable  by  the  parish  at 
large ;  and  that  by  reason  of  the  premises, 
the  inhabitants  of  the  township  ought  to 
repair  and  amend  the  same  part  of  the  said 
common  highway,  so  being  ruinous  and  in 
decay  as  u^oresaid,  when  and  so  often  as 
it  hath  been  and  shall  be  necessary ;  and 
that  the  inhabitants  of  the  township  have 
not  yet  done  the  same." 

A  verdict  of  not  guilty  having  been  found 
upon  the  &rst  coimt,  and  of  guuty  upon  the 
second : 

Held,  upon  a  motion  in  arrest  of  judg- 
ment upon  the  second,  that  that  count  suffi- 
ciently referred  to  the  first  to  import  into 
it  the  allegations  contained  in  the  first 
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count,  that  the  road  was  sitnate  in  the 
township  of  W.,  and  was  out  of  repair. 
Beg.  V.  Inhabitants  of  Waverton,  400 
At  thetriid  of  an  indictment  preferred  afi^ainst 
an  indiyidnaL  for  not  repairing  a  hiffhway, 
which  the  indictment  alleged  that  he  was 
liable  to  repair  by  reason  of  his  tenure  of 
lands  in  the  parish,  called  the  "  Saw-pit 
field,"  the  prosecutor  put  in  eyidence  a  con- 
viction,  in  the  year  1801,  of  one  S.,  a 
former  owner  of  "  Saw-pit  field,"  for  not 
having  repaired,  as  by  his  tenure  of  "  Saw- 
pit  field  "  he  ought,  the  said  highway,  and 
also  showed  certain  repairs  actually  done 
by  former  owners  since  1801.    The  defen- 
dant,   in  answer,    showed  an  award   and 
rement,  dated  1801,  which  found,  in 
it,  an  immemorial  usage  for  the  repair 
of  the  road  by  the  proprietors  of  "  Sawpit 
field,"  and  that  S.  was  liable  to  repair  it ; 
and  it  directed  that  he  should  plead  guilty 
to  an  indictment  for  non-repair  raiione 
tenurce.     The  jury  convicted  the  defen- 
dant, and  the  court  reserved  the  question, 
whether  the  usage  in  respect  of  which  the 
defendant  was  charged  in  the  indictment 
was  established : 

Held,  Flatt,  B.,  dUsentiente,  that  the 
question  must  be  taken  to  inquire  whether 
tnere  was  any  evidence  to  go  to  the  jury 
in  support  of  the  usage;  that  the  con- 
viction was  clearly  prima  facie  evidence ; 
imd, 

Sevrible,  that  it  was  conclusive  evidence 
byway  of  estoppel  Beg,  v.  Blahemoret  513 

HOUSEBREAKING. 

A.  was  in  the  service  of  B.,  and  lived  in  a 
house  close  to  B.'s  place  of  business.  B. 
did  not  live  in  the  nouse  himself,  but  he 
paid  the  rent  and  taxes.  A.  paid  nothing 
for  his  occupation.  Part  of  the  house  was 
used  as  store-rooms  for  B.'s  ffoods : 

Held,  that  this  was  the  dwelling-house 
of  B.,  and  was  improperly  described  in  the 
indictment  as  the  dwelung-house  of  A. 
Beg.  V.  Coturtenay,  218 
Whether  an  implement  is  to  be  considered 
an  implement  of  housebreaking,  within 
stat.  14  &  15  Yict.  c.  19,  s.  1,  must  depend 
upon  the  purpose  for  which  the  person 
charged  has  possession  of  it. 

Any  implement  that  may  be  used  for  the 
purpose  of  housebreaking,  if  the  jury  find 
it  to  have  been  in  the  possession  of  the 
person  charged  for  that  purpose,  at  the 
time  and  place  alleged,  is  an  implement  of 
housebreaiing  within  that  section,  although 
it  may  also  be  an  implement  which  is  used  in 
the  ordinary  affairs  of  life  for  lawful  pur- 
poses. 


Where,  therefore,  upon  the  trial  of  an 
indictment  under  that  section,  the  evidence 
was  that  the  prisoner  was  found  by  niglit, 
and  without  lawful  excuse,  in  possession  of 
a  number  of  house-door  keys,  and  a  pair  of 
pincers,  all  of  an  ordinary  description,  but 
not  in  possession  of  any  of  the  particular 
implements  of  housebreaking  enumerated 
in  the  section,  and  the  jnrv  found  that 
the  prisoner  at  the  time  had  the  keys  in 
his  possession  for  the  purpose  of  honse- 
breaJong : 

Held,  that  he  was  properly  convicted  of 
the  offence  thereby  created.  Beg.  y,  Old- 
hem^,  551. 


HUSBAND  AND  WIPB. 
Evidence  for  and  against  one  anotiier,  296 

IMPLEMENTS  OF  HOUSEBEEAKINa. 
Possession  of,  at  night,  551 

INDIOTMENT. 

This  court  refused  to  say  that  Darius  and 
Tryus  were  idem  eonantia,  the  question 
not  having  been  left  to  the  jury.  Beg.  y. 
Davis,  237 

A  was  sent  to  the  London  Dock  Company 
for  two  hogsheads  of  sugar,  the  proper^ 
of  B.  By  mistake,  the  Dock  Company- 
delivered  two  hogsheads  belonging  to  0. 
On  the  road  from  the  premises  of  the  Dodc 
Company  to  those  of  B.,  A.  broke  bulk, 
and  abstracted  a  quantity  of  sugar. 

He  was  indicted  for  larceny,  and  the 
indictment  laid  the  property  in  B.,  but 
during  the  trial  an  amendment  was  made, 
and  the  property  was  laid  in  the  Dock 
Company : 

Held,  that  the  amendment  was  autho- 
rised by  the  stat.  14  &  15  Yict.  c.  100, 
s.  1 ;  and  that  the  property  was  properly 
laid  in  the  Dock  Company.  Beg.  v.  Vin- 
cent, 587 

For  perjury,  133 

For  manslaughter,  variance  in,  144 

For  conspiracy,  166 

Description  of  person  in  an  indictment  for 
false  pretences,  193 

Description  of  land  in  night  poaching,  205 

Materiality  of  averment  in  perjury,  207 

Description  of  dwelling  -  house   in   honae- 
breaking,  218 

Description  of  a  building  in  arson,  222 

For  Hbel,  247 

For  deserting  an  illegitimate  child,  255 

For  perjury  m  the  County  Court,  269 

For  negligence  of  a  servant,  279 

For  larceny,  laving  property  in,  346 

Laying  venue  m  embeezlemeut,  360 
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Desoription  of  mortage  deeds  in,  896 

For  non-repair  of  highway,  400 

For  conspiracy  of  workmen  to  raise  wages, 
466 

Amendment  of,  559 

For  perjnry  before  a  Commissioner  of  Bank- 
ruptcy, App.  Izxii 

JOINT  ASSAULT. 

Evidence  of,  1 

JUDGE. 

Notes  of,  are  not  admissible  on  trial  for 
perjnry,  197 

JUDGMENT. 

On  a  criminal  information  for  libel,  252 

JUEOR. 

Challenging  to  fight,  a  contempt  of  court, 

356 

JUEY. 

A  jnry  may  be  discharged  by  consent,  after 
having  been  charged.    Beg,  t.  Deanet  501 

JUSTICES. 

Signing  recognisances  of  peace,  171 
Duty  (3,  to  commit  prisoners,  230 
Duty  of,  as  to  approvers,  507 


LARCENY. 

A.  was  employed  by  B.  to  manufacture  skins 
into  furs  at  his  (A.'s)  own  house  ;  he  was 
paid  by  the  piece,  and  received  his  earnings 
weekly  at  B.'s  warehouse,  with  the  other 
servants.  He  worked  in  the  same  way  for 
other  persons  besides  B.  Being  entrusted 
by  B.  with  skins  to  be  made  up  m  the  usual 
manner,  he  shortly  afterwards  pledged 
them  with  C,  who  well  knew  that 
they  belonged  to  B.,  and  who  converted 
them  to  his  own  use. 

Held,  that  there  was  no  larceny  of  the 
skins  by  A.,  and  that,  therefore,  C.  could 
not  be  convicted  of  feloniously  receiving 
them.  Beg.  Harris,  151 
On  the  trial  of  an  indictment  for  larceny,  it 
appeared  that  the  prisoner  having  given  the 
prosecutor  an  order  for  certain  goods,  they 
were  sent  by  a  servant  with  directions  not 
to  part  with  them  without  the  money.  On 
the  waj|r  the  servant  was  met  by  the  prisoner, 
who  said  the  goods  were  for  him,  and  took 
them,  giving  two  counterfeit  halfcrowns 
in  payment.    He  was 

Held  to  have  been  properly  indicted  for 
larceny. 

Held,  also,  that  he  might  be  convicted  of 
the  larceny  notwithstanding  he  had  been 


previously  arraigned  on  and  pleaded  guilty 
to  a  charge  of  Imowingly  uttering  the  two 
counterfeit  halfcrowns.  Beg,  v.  Tre66j  154 
On  the  trial  of  an  indictment  for  stealing  a 
sovereign,  it  was  proved  that  the  two 
prisoners  went  into  tne  shop  of  the  prose- 
cutor, and  having  purchased  some  goods, 
laid  a  sovereign  on  the  counter,  and  asked 
for  the  change.  The  prosecutor  turned 
round  to  reach  his  cash  dox,  procured  the 
change,  and  laid  it  down  upon  the  counter 
when  he  found  that  the  sovereign  was* 

gone: 

Held,  that  he  had  had  such  a  constructive 
'possession  of  the  sovereign,  as  would  render 
the  prisoners  liable  to  be  convicted  of  lar- 
ceny if  they  took  up  the  sovereign  with  the 
intention  fraudulently  to  deprive  him  of  it. 
Beg.  V.  Jones,  156 

The  fraudulent  taking  of  a  ndlway  ticket  for 
the  purpose  of  using  it  to  travel,  and  so 
defraudine  the  railway  company,  is  Urceny, 
although  Sie  ticket  would,  if  used,  be  re- 
turned to  the  company  at  the  end  of  the 
journey.    Beg.  v.  Beecham,  181 

A.  employed  B.  to  sell  clothes  for  him.  B. 
received  for  that  purpose  a  parcel  of 
clothes,  a  separate  price  being  fixed  by  A. 
upon  each  article.  B.  was  to  be  paid  a  per- 
centage upon  the  amount  received,  and  to 
bring  back  the  clothes  not  sold.  Instead 
of  selling  any,  he  fraudulently  pawned 
some,  and  kept  the  rest  for  his  own  use. 

Held,  that  as  there  was  but  a  single  bail- 
ment of  dl  the  articles,  the  misappropriation 
of  part  determined  the  bailment  as  to  the 
rest ;  and  that  B.  was  properly  convicted 
of  a  larceny  of  the  articles  wmch  he  had 
kept.    Beg.  v.  Poyser,  241 

The  prisoners  were  tenants  and  occupiers  of  a 
house  in  which  were  certain  gas  fittings 
belonging  to  a  public  company.  It  became 
necessary  that  a  nis  meter  should  be 
changed,  and  the  old  one  was  taken  down 
and  left  in  the  custody  of  the  prisoners  till 
called  for  by  the  company's  servant.  In 
the  meantime  they  converted  it  to  their 
use: 

Held,  that  they  could  not  be  convicted 
of  larceny.  Beg.  v.  Matheson,  276 
On  a  charge  of  larceny,  it  was  proved  that 
the  prisoner  had  taken  property  from  ready 
furnished  lodgings  that  were  let  to  her, 
and  had  pawned  it : 

Held,  that  the  fact  that  she  had  frequently 
pawned  and  afterwards  redeemed  portions 
of  the  same  property,  was  no  answer  to 
the  charge.  There  must  not  only  be  the 
intent,  but  also  the  ability  to  redeem,  to 
render  such  defence  available.  Beg.,  v. 
Medland,  292 
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The  prisoner  was  employed  by  the  prosecutor 
to  make  up  canyas  dm^s,  at  his  (the  pri- 
soner's) own  house.  The  canvas  was  cut 
out  at  the  shop  of  the  prosecutor,  and  taken 
away  by  the  prisoner.  A  portion  of  it  was 
duly  worked  up  and  returned,  the  remainder 
was  converted  by  him  to  his  own  use  : 

Held,  that  he  could  not  be  convicted  of 
larceny.    Beg.  v.  Satoard,  295 

Evidence  that  prisoner  took  away  guns  under 
pretence  of  bringing  them  to  ms  employer, 
a  country  gentleman,  to  approve  of,  and 
absconded,  after  pawning  them,  not  suffi- 
cient to  constitute  larceny,  inasmuch  as 
the  gunmaker  placed  a  certain  confidence 
in  the  prisoner,  by  giving  him  the  gfuns  on 
his  own  statement.    Beg.  v.  Copeland,  299 

Clover  is  "  a  cultivated  root  or  plant  used  for 
the  food  of  man  or  beast "  within  the  43rd 
section  of  7  <&  8  Geo.  4,  c.  29,  and  there- 
fore the  subject  of  larceny.  Beg,  v. 
Brumby,  315 

A  room  attached  to  a  shire-hall,  and  built 
and  used  for  the  purpose  of  a  b^  and 
conceri-room,  is  within  the  stat.  7  G^o.  4, 
c.  64,  s.  5,  which  provides,  that  in  any 
indictment  for  any  felony  or  misdemeanor, 
committed  in,  upon,  or  with  respect  to  any 
court,  jSlg.,  or  other  building  erected  or 
maintained  at  the  expense  of  any  county, 
in,  on,  or  with  respect  to  any  goods  or 
chattels,  provided  for  at  the  expense  of  the 
county,  &c.,  to  be  used  in  or  with  any  such 
court,  it  shall  be  sufficient  to  state  any 
such  property,  real  or  personal,  to  belong 
to  the  innabitants  of  such  county,  &c. 

A  chandelier,  which  had  been  used  as  a 
fixture  in  the  ball-room,  and  subsequently 
removed  to  another  part  of  the  building, 
but  not  used  for  any  purpose,  is  also  within 
the  same  statute,  and  is  properly  described 
as  the  property  of  the  inhabitants  of  the 
county. 

A  hall-keeper,  appointed  by  the  justices, 
is  not  bailee  of  any  of  the  contents  of  the 
shire-hall,  but  is  the  servant  of  the  inhabi- 
tants, and,  if  he  converts  to  his  own  use  any 
of  the  property  committed  to  his  care,  he 
may  be  indicted  for  larceny.  Beg.  y. 
Winbow,24/d 

Pigeons  kept  in  an  ordinary  dove-cote, 
having  liberty  of  ingress  and  egress  at  all 
times  oy  means  of  holes  at  the  top,  maybe 
the  subjects  of  larceny.  Beg,  v.  Cheafor, 
367 

A.  and  B.,  by  fraud,  induced  0.  to  hand  over 
to  B.  a  cheque  for  42L,  for  the  purpose  of 
getting  it  cashed  at  a  bankers.  G.,  at  B.'s 
request,  accompanied  him  to  the  bank,  and 
directed  the  clerk  how  to  cash  it ;  but  B. 
handed  the  cheque  to  the  clerk,  and  le- 


ceived  from  him  four  102.  notes  and  two 
sovereigns,  with  which  he  shortly  after- 
wards made  off.  A.  had  remainea  behind 
with  forty-two  sovereigns,  which  were  to 
be  given  to  C.  on  his  return  from  the  bank ; 
and  the  jury  found  that  C.  did  not  intend 
to  part  with  his  property  in  the  cheque  and 
change  until  B.  returned  from  the  bank, 
and  he  (C.)  had  received  from  A.  the  forty- 
two  sovereigns : 

Held,  that  A.  and  B.  were  both  guilty  of 
stealing  the  notes  and  gold,  inasmucn  as 

B.  was  entrusted  with  the  bare  custody  of 
them  only,  the  possesion  still  remaining  in 

C.  Beg.  V.  Johnson,  372 

Upon  the  trial  of  an  indictment  for  stealing 
a  banknote  which  had  been  lost  in  a  public 
street,  but  had  the  name  of  the  owner 
thereon,  the  judge  told  the  juiy,  that  if  the 
prisoner  knew  the  owner,  or  had  reasonable 
ffround  for  believing  that  he  could  be 
found  at  the  time  when  he  first  resolved  to 
appropriate  the  note  to  his  own  use,  he  was 
guilty  of  larceny ;  but  if,  at  that  time,  he 
had  not  that  knowledge  or  belief,  he  was 
not  guilty : 

Held,  a  misdirection;  because,  if  the 
prisoner,  when  he  first  took  possession  of 
the  note,  so  as  to  know  what  it  was,  meant 
to  act  honestly  with  regard  to  it,  no  sub- 
sequent alteration  of  that  intention,  and 
conversion  of  the  note  to  his  own  use, 
could  render  him  guilty  of  larceny.  Beg. 
v.  Preston,  390 

A.,  pretending  that  he  was  about  to  pay  B.  a 
sum  of  money  which  was  due  to  him,  pro- 
duced a  receipt  stamp,  and  placed  it  before 
B.,  who  wrote  thereon,  at  A.'s  request,  a 
receipt  for  the  amount.  A.  then  took  up 
the  paper  and  carried  it  away,  but  neyer 
paid  the  mon^ : 

Held,  that  !B.  never  had  such  a  properly 
in,  or  possession  of,  the  stamped  paper,  as 
to  render  the  taking  by  A.  a  larceny.  Beg. 
V.  John  8mUh,  533 

A  person  cannot,  at  the  same  time,  be  both  a 
principal  in  the  second  degree  in  the  com- 
mission or  a  larceny  and  also  a  felonious 
receiver  of  the  stolen  goods.  Beg.  v. 
Perkins,  554 

What  is  not,  but  a  false  pretence,  112 

Of  a  post  letter,  293 

Breaking  bulk,  537 

LIBEL. 

An  indictment  for  libel  sufficiently  charges  it 
to  have  been  published  of  and  concerning 
the  prosecutor,  if  it  alleges  that  the  defen- 
dant published  a  libel  containing  fahie, 
scandalous  and  malicious  mattezB  of  and 
concerning  him. 
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An  indictmeiit  set  ont  the  following 
wordfl  as  libellous :  '*  If  Mrs.  W.  chooses 
to  entertain  the  Duke  of  B.  she  does  what 
Yery  few  will  do,  and  she  is  of  course  at 
liberty  to  foUow  the  bent  of  her  own  in- 
clining, by  inviting  all  the  expatriated 
foreigners  who  crowd  our  streets  to  her 
tables,  if  she  thinks  fit." 

Held,  that  they  were  so;  and  that  no 
innuendo  was  necessary.    Gregory  y.  Ths 

A  criminal  information  for  libel  contained 
several  counts.  The  defendant  being  con- 
victed, the  judgment  was,  that  for  the 
offences  in  the  first  count  he  should  be  im- 
prisoned for  two  months  then  next  ensuing 
for  the  offences  in  the  second  coiint,  two 
months,  to  be  computed  from  and  after 
the  expiration  of  the  imprisonment  on  the 
first  count ;  and  so  on.  The  third  count 
was  bad: 

Held,  that  the  judgment  in  that  count 
must  be  reversed ;  and  that  the  imprison- 
ment on  the  fourth  count  would  commence 
from  the  expiration  of  the  imprisonment 
on  the  second. 

A  criminal  information  for  libel  in  one 
count,  discharged  the  publication  of  the 
following  woids :  "  We  have  no  doubt 
sufficient  information  vrill  be  obtained  for  a 
strong  case  to  lay  before  the  Home  Secre- 
tary, to  enable  tnat  functionary  to  cause  it 
to  be  intimated  to  the  suspected  psrt^  that 
his  presenee  here  can  be  (Uspensed  with,  as 
far  as  it  may  be  attended  with  danger  to 
himself : " 

H^d,  that  the  words  did  not  support  an 
innuendo,  which  alleged  the  meaning  to  be 
that  "  the  prosecutor  was  suspected  of  hav- 
ing and  hiul  committed  some  crime  which 
would  bring  his  life  into  danger  from  the 
laws  of  England ;  "  and  that  tne  count  was 
bad.    Gregory  y.  The  QiMcn,  252 

LOST  GOODS. 
Larceny  by  taking  of,  390 

LUNATIC. 

A  lunatic  is  admissible  as  a  witness  if  he 
have  sufficient  imderstandiuff  to  apprehend 
the  obligation  of  an  oath,  and  to  to  capable 
of  giving  a  correct  account  of  the  matters 
which  he  has  seen  or  heard  in  reference  to 
the  question  at  issue. 

TVnether  he  have  such  sufficient  under- 
standing is  a  question  to  be  determined  by 
the  judge  at  the  trial,  upon  examination  of 
the  lunatic  himself,  and  any  competent 
witnesses  who  can  speak  to  the  nature  and 
extent  of  his  insanity.    Beg,  v.  HtU,  259 

Practice  on  inquisition  of,  343 

VOL.  T. 


Indictment  against  medical  man  for  false 

certificate  relative  to,  App.  iii 
Indictment    for    making   false    entries   in 

Visitor's  Book  in  asylum,  App.  x 
Indictment  for  receiving  more  than  one,  in  a 

private  asylum,  precedent  of,  App.  Ixxxii 

MAGISTRATE. 
Duties  of,  in  examination  of  prisoners,  115 

MAIMING. 
Evidence  of  shooting  with  intent  to,  148 

MANSLAUGHTER. 

An  indictment  for  manslaughter  alleged  that 
the  prisoner,  P.  W.  havmg  the  care  and 
management  of  a  certain  steam  engine  em- 
ployed in  iHnding  up  and  letting  down  the 
shaft  of  a  coal  pit  an  instrument  called  a 
skip,  containing  certain  persons,  did,  whilst 
the  said  persons  were  so  to  his  knowledge  in 
the  said  skip,  and  ascending  in  the  shm  of 
the  said  pit,  so  carelessly,  negligently,  and 
feloniously  conduct  himself,  &.,  that  J.  W., 
the  deceased,  "  then  and  there  beinff  one  of 
the  said  persons  in  the  said  skip,  and 
ascending  in  the  shaft  of  the  said  pit  as 
aforesaid,  was  then  and  there,  by  and 
through  the  felonious  carelessness  of  the 
said  I*.  W.  in  that  behalf,  involuntarily, 
and  with  great  force  and  violence,  drawn, 
cast,  and  thrown  over  a  certain  pulley 
then  and  there  necessarily  used  with  the 
said  steam  engine  in  the  working  of  the 
said  pit : " 

Held,  that  the  indictment  was  not 
supported  by  proof  that  after  the  skip  had 
emerg^  from  the  shaft  it  was  in  conse- 
quence of  the  prisoner  not  stopping  the 
engine  sufficiently  soon,  drawn  up  violently 
against  a  pulley  placed  several  yards 
directly  above  the  mouth  of  the  shaft 
connecting  the  skip  with  the  engine,  by 
means  of  which  the  deceased  was  thrown 
out  and  kiUed.    Beg,  v.  Whitehouse,  144 

A  coroner^s  inquisition  alleged  that  the  defen- 
dants were  trustees  of  a  road  under  an  Act 
of  Parliament,  and  that  it  was  their  duty 
to  contract  for  the  reparation  of  that  road ; 
and  they  feloniously  did  neglect  and  omit 
to  contract  for  the  reparation  thereof, 
whereby  the  same  became  very  ruinous, 
miry,  &e.,  and  a  cart  which  the  deceased 
was  driving  along  the  road,  went  into  a 
hole,  and  the  deceased,  bein?  thrown  out, 
sustained  injuries  of  which  ne  afterwards 
died: 

Held,  bad,  for  not  showing  any  such 
neglect  of  du^  as  could  render  the  trustees 
guuty  of  manslaughter.  Beg,  v.  Fococh,  172 
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If  two  or  more  persons  go  out  together  with 
a  purpose  to  commit  a  breaeh  of  the  peace, 
and,  in  the  course  of  the  accomplishment  of 
that  common  design,  one  of  them  kills  a 
man,  the  other  also  is  gwlty  of  man- 
alaaghter.    Beg,  t.  Harrington,  281. 

On  the  trial  of  an  indictmentagainst  a  woman 
for  the  manslaughter  of  her  new-bom  child, 
the  evidence  went  to  prove  that  the  child 
had  dropped  from  her  whilst  she  was  on 
the  privy,  and  that  it  had  been  smothered 
in  the  soil : 

Held,  that  if  the  jury  were  of  opinion 
that  after  it  had  been  bom  the  mother  had 
the  power  of  procuring  such  assistance  as 
might  have  saved  the  child's  life,  and  she 
neglected  to  procure  it,  she  was  guilty  of 
mimslauffhter.    Beg.  v.  Middleahip,  275. 

If  parents  have  not  the  means  of  providing 
proper  food  and  nourishment  for  their 
mf  ant  children  who  are  incapable  of  taking 
care  of  themselves,  it  is  their  duty  to  apply 
for  the  assistance  provided  by  means  of  the 
poor  laws. 

A  married  woman  who,  having  a  child 
under  such  circumstances,  wilfully  neglects 
for  several  days  going  to  the  union  for  the 
purpose  of  g^tting^  support  for  it,  she  know- 
ing that  such  ne^ect  is  likely  to  cause  the 
child's  death,  is  guilty  of  manslaughter : 

Bemble,  that  she  is  so  responsible, 
although  her  husband,  having  the  means  of 
supporting  his  f  amilv,  neglects  to  do  so, 
and  the  want  of  f  ooa  is  tne  result  of  that 
neglect. 

But  in  order  to  constitute  the  criminal 
offence,  there  must  be  distinct  proof  of  a 
continued  abstaining  from  applying  for 
relief  for  four  or  five  days  together.  Beg, 
▼.  Mabbeit,  339 

If  the  driver  of  a  oonveyance  use  all  reason- 
able care  and  diligence,  and  an  accident 
happen  through  some  chance  which  he 
could  not  foresee  or  avoid,  he  is  not  to  be 
held  liable  for  the  results  of  such  acci- 
dent. 

The  facts  that  streets  are  unusually 
crowded  from  any  public  procession,  or 
other  cause,  instead  of  excusing  a  driver 
when  proceeding  at  his  ordinary  pace,  and 
with  ordinary  care,  requires  him  to  be  par- 
ticularly cautions  and  may  tend  to  render 
him  criminally  answerable  for  any  acci- 
dents ensuing  from  driving  at  a  rate,  and 
with  those  precautions,  wnich  he  might 
have  ordinarily  observed. 

Where  witnesses  differ,  even  materially, 
as  to  distances  and  time,  it  should  not 
affect  their  general  testimony,  or  tend  to 
disoredit  their  evidence.  Beg,  v.  Murray, 
509 


liASTER  AND  SERVANT. 
Oonspiraoy  by  workmen  to  raise  wages,  436, 

MORTGAGE  DEEDS. 

Not  properly  described  as  ''goods  and 
chattels,"  396 

MIJBDER. 

Prisoners  were  indicted  for  the  murder  of 
their  servant  g^l  by,  inter  alia,  a  series  of 
beatings. 

The  evidence  proved  a  series  of  beat- 
ings, within  the  tune  charged  in  the  indict- 
ment, but  it  was  distinctly  proved  by  the 
surgeon,  that  these  beatings  did  not  pro- 
duce, or  even  conduce  to  her  death.  The 
cause  of  death  was  proved  to  be  by  two  blows 
upon  the  head,  but  there  was  no  evidence  to 
show  how  or  by  whom  they  were  inflicted, 
or  by  which  of  the  prisoners,  or  by  both  of 
them: 

Held,  that  in  the  absence  of  anj  such 
proof,  there  was  no  case  for  the  jury  of 
murder  by  the  said  blows  in  the  head,  and 
an  acquittal  was  directed.    Beg,  v.  Bird,  1 

NEGLIGENCE. 

Manslaughter  by,  275 
Of  infant  servant,  279 

Manslaughter  of  a  child  by  not  providing 
food,  339 

NIGHT  PO ACHING. 

In  an  indictment  for  night  poaching  under 
the  statute  9  Geo.  4,  c.  69,  s.  9,  it  is 
unnecessary  to  state  whether  the  land  was 
open  or  inclosed. 

Where  the  land  was  described  as  In  the 
occupation  of  Sarah  Harriett  Williams,  and 
it  was  proved  that  she  wss  generally  known 
as  "  Mrs.  Hosier  Williams,"  or  as  "Sarah 
Harriett  Hosier  Williams : " 

Held,  that  as  it  appeared  she  would  be 
as  well  known  and  identified  by  the  name 
of  Sarah  Harriett  Williams,  and  could  not 
be  mistaken  for  any  other  person,  the  des- 
cription in  the  indictment  was  sufficient. 
Beg,  V.  Morrie,  205 

The  gamekeeper  of  a  person  who  has  merdy 
the  right  of  shooting  overland  is  not  just- 
fied  in  apprehending  a  person  unlawfully 
being  upon  such  land  by  night,  for  thepvr- 
pose  of  taking  game.    Beg»  v.  Priee^  2?? 

Wtot  is,  188 

NUISANCE.    * 

Indictment  for  burning  arsenic,  whereby 
noisome  and  unwholesome  smells  did  arise, 
so  that  the  air  was  greatly  corrupted.    Bri- 


IKDSX. 


0X1 


dence  ih$,i  c&ttle  and  trees  In  the  neigh- 
boarhood  were  poisoned  by  the  particles  of 
white  arsenic  which  fell  on  the  ground 
from  the  noisome  vapour : 

Held,  admissible,  though  the  white 
arsenic  itself  was  free  from  smeli  Be^,  t. 
Garland,  165 
Upon  an  indictment  for  nuisance,  charging 
the  defendant  with  refnsinff  and  neglect- 
ing to  bury  the  body  of  his  child,  it  was 
proved  that  the  defendant  was  a  pauper, 
but  that  the  gnardians,  acting  under  the 
orders  of  the  Poor  Law  Board,  had  offered 
him.mon^  for  the  purpose  of  enabling  him 
to  bury  his  child,  upon  his  signing  an 
undertaking  to  repay  it  on  demand  : 

Held,  that  he  was  not  bound  to  accept 
that  offer;  and  could  not  be  convicted  oi  a 
nuisance.    Beg.  v.  Vann,  379 


OFFENCES. 
Statute  for  better  prevention  of,  App.  xviii 

PARENT  AND  CHILD. 
Duty  of  parent  to  provide  food  for  children. 


uty  < 
339 


Nuisance  for  neglect  by  parent  to  bury  child, 
379 

PAWNBROKERS. 

Indictment  under  act  for  making  a  false 
declaration  before  a  magistrate  of  the  loss 
of  a  duplicate,  App.  liii 


PAWNING. 


Larceny  by,  292 

PERJURY. 

The  statute  23  Oeo.  2,  c.  11,  s.  1,  enaets,  that 
in  incUctments  for  perjury  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by 
what  court  or  before  whom  the  oath  was 
taken,  averring  such  court,  or  person  or 
persons,  to  have  a  competent  authority  to 
administer  the  same,  &c. 

Qu4Bre,  whether  an  averment  that  the 
judges  of  assize  before  whom  the  oath  was 
alleged  to  be  taken  had  "sufficient 
authority"  to  administer  it,  is  equivalent 
to  an  averment  that  they  had  *'  competent 
authority  "  for  that  purpose. 

An  indictment  for  periury,  alleged  to 
have  been  committed  on  tne  trial  ox  8.  S«, 
averred  that  the  trial  took  place  at  the 
Assizes  and  General  Sessions  of  the 
Delivery  of  the  Gaol  of  our  said  Lady  the 
Queen  for  the  county  of  S.,  bolden  at, 
Ac,  before  John  Lord  Campbell,  OJ,  of 


our  said  Lady  the  Quoea,  assigned  to  hold 
pleas  before  the  Queen  herself,  and  Sir 
B.  V.  Williams,  Knt.,  one  of  the  justices 
of  oar  said  Lady  the  Queen,  of  her  Court 
of  Common  Pleas,  assigned  to  deliver  the 
said  g^l  of  the  prisoners  therein  being. 
It  being  objected  that  this  was  a  defective 
description,  as  alle^g  a  court  with  an 
impossible  combination  of  civil  and  crimi- 
nidjurisdiction : 

Held,  that  the  Word  "  assizes  **  might  be 
struck  out  as  surplusage. 

It  being  also  objected  that  the  above 
words  "  assigned  to  deliver  the  said  gaol 
of  the  prisoners  therein  being,"  referred 
only  to  the  last-named  judge : 

Held,  that  the  indictment  might  be 
amended  by  the  record  of  the  conviction  of 
S.  S.,  by  inserting,  after  the  words  "  Com- 
mon Pleas,"  "and  others  their  fellows, 
justices,"  assigned  to  deliver  the  said  gaol, 

Thto  record  of  the  conviction  of  S.  S. 
described  the  court  as  a  General  Session 
of  "  Oyerand  Terminer  and  Gaol  Delivery." 
It  also  described  the  charge  against  S.  S. 
as  "  for  cuttine  and  wonnoung ; "  the  in- 
dictment described  it  as  for  wounding : 

Held,  that  these  variances  might  also  be 
amended. 

Qwsre,  whether  the  allegation  of  a  trial 
before  two  judges,  without  an^  allegation 
or  addition  of  "  and  others  their  fellows," 
is*  supported  by  proof  of  a  trial  before  a 
Queen's  counsel,  acting  as  a  Commisioner 
of  Oyer  and  Terminer,  Ac.,  and  assisting 
the  judges  in  that  capacity. 

QwBre  also,  whether  the  commissioner 
not  being  specificaJly  named  in  the  indict- 
ment or  m  the  record  of  the  trial,  coupled 
with  the  fact  that  the  trial  did  not  take 
in  the  Crown  Court,  renders  it  necessary 
to  produce  the  commission  or  to  give  any 
other  evidence  of  the  authority  of  the 
commissioner,  and  that  he  was  acting  in 
that  capacity. 

Semhle,  that  if  the  trial  took  place  in  the 
Crown  Court,  no  such  proof  of  authority 
would  be  required. 

The  notes  of  evidence  taken  by  a  judge 
on  a  trial  are  not  admissible  in  evidence  to 
prove  what  was  said  on  that  trial.  When, 
therefore,  on  a  trial  for  perjury,  alleged  to 
have  been  committed  by  the  defendant  as  a 
witness  on  a  trial  for  felony  before  a 
Queen's  counsel  assisting  the  judges,  and 
his  notes  of  the  evidence  given  on  that 
occasion  were  tendered  (on  proof  of  his 
handwriting) : 

Held,  that  such  notes  were  not   dmis- 

sibk.    B4g.r,0kad,l^^ 
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Ab  indictment  for  perjury  charged  thai  the 
defendant,  upon  a  trial  for  rape,  falsely 
swore  that  she  never  got  a  Mr.  M.  W.  (he 
the  said  M.  W.  beingthen  present  in  court 
during  the  said  trial)  to  write  a  letter  for 
her ;  and  that  ayerment  was  prefaced  hj 
an  allegation,  that  it  was  a  material  ques- 
tion wnether  she  eyer  got  one  M.  W.  to 
write  a  letter  for  her.  The  eyidence  proyed 
that,  upon  the  trial  for  rape,  Mr.  M.  W. 
was  pomted  out  to  her,  and  that  she  swore 
that  she  did  not  get  him  to  write  for  her 
a  letter  which  was  produced  and  shown  to 
her ;  and  that  that  was  false. 

Held,  that  the  allegation  of  materiality 
was  sufficient ;  and  the  identity  of  M.  W. 
sufficiently  shown.    Beg,  y.  Bennett,  ^7. 

An  arbitrator  appointed  under  s.  77  of  9  <&  10 
Vict.  c.  95,  has  no  authority  to  administer 
an  oath.    Beg,  y.  Hallett,  239 

An  indictment  for  perjuiy  ayerred  that  on, 
<S;c.,  in  the  Whitechapel  Coimty  Court  of 
Middlesex,  holden  at  the  court-house  in 
Osbome-house,  Whitechapel,  in  the  parish 
of,  Ac.,  in  the  counl^  of  Middlesex,  before 
J.  M.,  serjeant-at-law,  then  and  there 
being  judge  of  the  said  court,  a  certain 
action  or  contract  then  pending  in  the  said 
Coimty  Court  between  A.  L.,  suing  as 
widow  and  executrix  of  H.  L.,  plaintiff, 
and  B.  H.  defendant,  came  on  to  be  tried, 
and  was  then  in  due  form  of  law  tried 
and  heard  before  the  said  J.  M.,  &c.,  upon 
which  trial  the  said  A.  L.  &c.,  tendered 
herself  as  a  witness  on  her  own  behsJf ,  and 
was  duly  sworn,  &c.,  before  the  said  J.  M., 
then  and  there  being  judge  of  the  said 
court  as  aforesaid,  and  then  and  there 
haying  sufficient  and  competent  authority 
to  administer  the  said  oath  to  her,  &c. : 

Held,  after  yerdict  upon  writ  of  error, 
first,  that  the  court  was  sufficiently  desig- 
nated (as  a  court  held  under  stat.  9  &  10 
Yict.  o.  95;  and  secondly,  *that  although 
there  was  no  express  ayerment  that  the 
oath  was  administered  in  a  judicial  pro- 
ceeding oyer  which  the  court  had  jurisdic- 
tion, that  ayerment  was  by  necessary  in- 
tendment inyolyed  in  the  allegation,  that 
the  judge  had  sufficient  authority  to  ad- 
minster  the  said  oath.  Lavey  y.  The 
Queen,269 

In  an  action  of  ejectment  brought  to  recover 
leasehold  premises  the  lessor  of  tiie  plaintiff 
claimed  title  under  C.  J.,  the  widow  of 
W.  J.  W.  J.  held  under  a  lease  made  to 
himself  and  B.  M.  jointly,  R.  M.  being  the 
surriyor,  and  a  surrender  or  conyeyance 
from  B.  M.  to  C.  J.  being  presumed.  On 
the  trial  a  copy  of  the  will  of  W.  J.  was 
produced,  and  P.,    the   attorney  for  the 


lessor  of  the  plaintiff,  swore  that^  he  had 
examined  it  with  the  original  will,  and 
also  with  the  act  of  probate  book.  The 
evidence  was  objected  to,  and  was  ulti- 
mately withdrawn,  the  death  of  W.  J. 
being  proved  aliwide,  and  admitted,  the 
contents  of  the  will  having  no  bearing  on 
the  case,  W,  J.  having  no  power  to  devise 
the  property  claimed : 

^iuere,  whether  the  examination  of  the 
copy  will,  as  sworn  by  P.,  was  material  to 
the  issue,  so  as  to  support  an  indictment 
for  perjury. 

On  the  trial  of  the  action  of  ejectment* 
notes  of  P.'s  evidence  were  taken  by 
counsel  on  behalf  of  the  defendant,  and 
handed  to  his  attorney  who  was  present 
and  read  them : 

Held,  that  the  latter  might  look  at  these 
notes  and  refresh  his  memory  by  them,  in 
giving  evidence  as  to  what  r,  swore  on  the 
trial  of  action  of  ejectment. 

Held,  also,  that  a  notice  to  P.  to  produce 
the  copy  will  was  sufficient  to  let  in  secon- 
dary evidence  of  the  contents  of  that  copy, 
the  document  having  been  produced  by  lum 
at  the  trial  of  the  action.  Beg,  y. 
Philpotts,  331 
Upon  the  trial  of  an  ejectment,  the  title  of 
the  lessor  of  the  phuntiff  depended  upon 
the  fact  that  M.  survived  J.  The  will  of 
J.  was  irrelevant  to  the  title,  but  proof  of 
the  probate  was  relevant  with  reference  to 
the  time  of  J.'s  death.  A  copy  of  the  will 
of  J.  was  tendered  in  evidence,  and,  on 
objection  being  made,  the  plaintiff's  at- 
torney falsely  swore  that  he  nad  examined 
the  copy  with  the  original,  in  the  registiy 
at  Uandaff;  and,  upon  further  objection 
that  the  probate  ought  to  be  produced,  or 
the  act-book  proved,  he  further  falsely 
swore  that  he  had  examined  the  memo- 
randum at  the  foot  of  the  copy  with  the 
entry  in  the  act-book.  The  judge  then 
offered  to  receive  the  document,  out  the 
counsel  withdrew  it.  The  memorandum 
was,  in  fact,  a  copy  of  an  entry  in  a  book 
called  the  "  Act-book,"  but  not  a  copy  of 
the  act  of  probate,  so  that  the  evidence,  if 
true,  would  not  have  rendered  the  docu- 
ment leg^y  admissible : 

Held,  nevertheless,  that  the  attorney  had 
sworn  ^sely  in  a  judicial  proceeding  upon 
a  material  point,  and  was  guilty  of  peijury. 
Beg.  v.  PhUpotts,  363 
An  indictment  for  perjury  alleged  that  the 
defendant  falsely  swore  that  only  one 
quarter's  rent  was  due  from  him  to  his 
landlord  in  June,  1851.  The  landlord  (the 
prosecutor)  swore  that  five  quarters'  rent 
was  due  at  that  time,  and  to  corroborate 
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Mb  testimony,  his  son  swore  that  in 
August,  1850,  the  defendant  admitted  to 
him  tharf;  three  or  four  quarter's  rent  was 
then  due : 

Held,  that  the  eridence  of  the  son  being 
consistent  with  the  defendant's  statement, 
as  well  as  with  that  of  the  prosecntor,  was 
not  snffioient  corroboration  of  the  Utter  to 
justify  a  conyiction.    Beg,  t.  BouUer,  543 

A  defendant  was  indicted  at  the  Central 
Criminal  Court  for  perjury,  committed  on 
the  trial  of  W.  D..  at  a  preyious  session  of 
the  same  court.  To  prove  the  trial  of 
W.  D.,  an  officer  from  the  Central  Crimi- 
nal Court  produced  from  the  office  of  the 
clerk  of  the  court  the  indictment  upon 
which  W.  D.  was  tried,  and  which  nad 
upon  the  face  of  it  words  denoting  that 
W.  D.  had  surrendered,  pleaded,  been 
found  guilty,  and  sentenced.  He  also 
produced  the  minute  book  of  the  court,  in 
which,  toffether  with  an  abstract  of  the 
indictment,  such  particulars  were  shortly 
entered: 

Held,  that  such  CTidence  was  sufficient 
proof  of  the  trial,  and  that  it  was  not 
necessary  to  produce  any  record  or  certifi- 
cate of  the  trial  of  W.  D.  Beg,  y. 
Newnan,  547 

Indictment  for,  at  Central  Criminal  Court, 
App.  zIt 

Indictment  for,  upon  a  trial  at  Nisi  Prius, 
App.  Ixi 

Indictment  for,  upon  a  trial  at  the  Central 
Criminal  Court,  App.  Ixviii 

Indictment  for,  before  a  Commissioner  of 
Bankruptcy,  App.  Izxii 

Indictment  for,  in  an  affidavit  in  the  Court  of 
Exchequer,  precedent  of,  Apn.  Izxzii 

Indictment  for  making  a  fklse  aeclaration  in 
Chancery,  precedent  of,  App.  Ixxziy 

PIGEONS. 
Larceny,  of,  867 

POST  OFFICE. 

A.  brought  a  letter,  inclosing  a  lOZ.  note,  to  a 
district  receiying-house,  and  desired  that  it 
might  be  registered.  The  postmistress  took 
the  money  for  the  registration,  and,  being 
busy  at  the  time,  requested  A.  to  call  a^ain. 
In  the  meantime  she  put  the  letter  under  a 
glass  case,  to  which  the  prisoner  had  access. 
When  the  letter  was  taken  up,  for  the  pur- 
pose of  being  despatched,  it  was  found 
that  the  note  nad  been  abstracted : 

Held,  that  the  letter  was  a  post  letter, 
within  1  Yict.  c.  86,  s.  47.  Beg,  t.  Bogere, 
298 

PRACTICE. 

An  applicAtion  under  the  stat.  7  Geo.  4,  c.  64, 
8.  zSt  which  authorises  the  court  to  order 


compensation,  in  certain  cases,  to  persons 
who  shall  appear  to  the  court  to  have  been 
active  in  or  towards  the  apprehension  of 
offenders,  must  be  founded  on  an  affidavit 
of  the  amount  actually  expended.  Beg,  v. 
Haines,  114 
The  prisoner  havingbeen  arrested  on  a  charge 
of  poisoning  S.  P.,  a  magistrate  (the  pri- 
soner being  kept  in  cust^y  outside),  nrst 
took  down  in  writing  the  depositions  of 
S.  P.,  and  then  swore  him  to  the  truth  of 
it;  the  prisoner  being  then  brought  into 
the  room,  he  (the  magistrate)  slowly  read 
over  the  deposition  to  S.  P.,  and  asked  him 
if  it  was  true,  "  and  having  been  answered 
in  the  affirmative,  he  then  reswore  S.  P.  to 
his  deposition  in  the  presence  of  the  pri> 
soner,  and  read  over  the  information  of 
S.  P.  to  him,"  and  while  he  was  reading  it 
the  prisoner  asked  him  to  stop  at  some 
statement  contained  in  it ;  but  he  told  the 
prisoner  that  he  had  better  read  it  over  to 
the  end,  and  that  he  would  then  read  the 
deposition  paragraph  bv  paragraph  dis- 
tuictly  to  him,  and  that  he  could  then  put 
any  question  he  wished  to  S.  P.  upon  each 
paragraph ;  the  magistrate  accoraingly  so 
read  over  the  deposition  to  the  prisoner, 
who  put  several  questions  to  the  aeponent 
which,  with  the  answers  of  the  latter 
thereto,  were  at  the  time  reduced  to 
writing  and  annexed  to  the  deposition. 
The  deponent  having  died,  the  entire 
document  was  read  m  evidence  on  the 
part  of  the  Crown  at  the  trial  of  the 
prisoner. 

Held  (Torrens,  J.,  dissentiente,  and 
Pennefather,  B.,  dubitante),  that  the  evi- 
dence was  improperly  received,  inasmuch 
as  it  did  not  sufacientlv  appear  from  the 
facts  above  stated  that  the  answers  to  the 

Srisoner's  questions  had  been  given  by  the 
eceased  under  the  sanction  of  an  oath. 
Monahan,  CJT.,  and  Perrin,  J.,  further 
holding  (Torrens,  J.,  and  Pennefather,  B., 
d%88erUientilm8f  and  Ball,  J.,  dubitcmie) 
that  the  evidence  was  inadmissible  both 
because  the  information  was  originally 
taken  down  without  an  oath  having  been 
previou^y  administered  to  the  informant, 
and  also  because  the  prisoner  was  not 
present  from  the  commencement. 

The  case  of  jB.  v.  Smith  (2  Stark.  N.  P.  C. 
210)  commented  on.  Beg.  v.  WdUh,  115 
A  person  residing  in  a  house  broken  into  by 
burglars,  and  who,  by  fastening  them  in  a 
room,  detains  them  there  imtil  assistance  is 
obtained,  and  the  capture  of  the  offenders 
effected,  is  within  the  meaning  of  the 
statute  7  Geo.  4,  c.  64,  s.  28,  which 
enables  the  court  to  order  payment  by 
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way  of  compensation  to  any  person  who 
appears  to  have  been  active  in  the  appre- 
hension of  offenders.  Beg.  v.  Dunning,  142 

The  conrt  may  properly  reqnest  counsel  to 
give  his  honorary  services  to  a  prisoner. 
Aliter,  with  an  attorney. 
But  the  conrt  will  recommend  that,  in 
snoh  cases,  the  Crown  shall  pay  the  fees 
both  of  counsel  and  attorney  as  assigned. 
Beg  V.  Fogarty,  161 

The  counsel  for  a  prisoner,  on  cross-examining 
a  witness  for  the  prosecution,  is  not  entitled 
to  put  the  deposition  of  the  witness  into  his 
'  hand,  for  the  purpese  of  refreshing  his 
memory,  without  giving  it  in  evidence. 
Beq.  V.  Ford,  184 

The  deposition  of  a  witness  who  is  prevented 
from  attending  by  illness  maybe  used  before 
the  grand  jury  as  well  as  the  petty  jury. 

QucBre,  whether  this  court  has  any  juris- 
diction to  decide  such  a  question  ;  and 
whether  the  improper  reception  in  evi- 
dence of  a  deposition  before  the  grand 
juiT  would  invalidate  a  conviction.  Beg. 
V.  Clements,  191 

Where  a  prisoner  pleaded  guiltv  to  several 
indictments  charging  him  with  larceny, 
and  an  application  was  made  on  the  part 
of  the  prosecutor  for  an  order  for  restitu- 
tion, the  court  consented  to  hear  counsel 
on  behalf  of  those  who  were  in  possession 
of  the  goods,  and  against  whom  the  order, 
if  made,  would  operate. 

Where,  under  such  circumstances,  the  depo- 
sitions takeu  before  the  magistrate  cus- 
closed  a  clear  case  of  felony,  the  court 
declined  to  order  a  writ  of  restitution  to 
issue  on  the  suggestion  of  the  holders  of 
the  goods  that  the  prisoner  was  an  agent, 
and  therefore  that  the  fraudulent  dealing 
with  the  goods  on  his  part  did  not  consti- 
tute a  felony,  but  they  made  the  common 
order  for  restitution.  &ea.  v.  Machlin,  216 

It  is  an  improper  practice  for  counsel  for  the 
prosecution  to  make  any  comment  by  way 
of  reproach  upon  the  fact  that  the  witnesses 
whom  the  prisoner  produces  were  not  ex- 
amined before  the  magistrates. 

Where  a  prisoner  was  clearly  spoken  to 
by  one  or  more  as  the  person  by  whom 
the  crime  was  committed,  it  is  the  duty 
of  the  magistrate  to  commit,  and  therefore 
it  would  be  useless  to  call  witnesses  then 
to  prove  an  alibi  or  anvthing  else  in  his 
favour.    Bea.  v.  Clark,  230 

The  practice  oi  placing  his  deposition  in  the 
hands  of  a  witness  on  cross-examination, 
and  asking  him  if,  having  read  it,  he  still 
persists  in  his  statement,  is  wrong  in  prin- 
ciple, and  will  not  be  permitted. 
The  2u  opidr  course  is  to  put  the  depocdiion 


in  evidence,  for  the  pnnose  of  eooinidieiiiig' 
the  witness.    Beg.  v.  Palmer,  236 
The  9th  section  of  Lord  Campbell's  Orimiiial 
Offences  Act    14  Yict.  c.  19,  prohibtta  % 

Srevions  conviction  being  given  in  evi* 
ence,  or  stated  to  the  jury,  until  after  % 
verdict  of  guilty  of  the  subsequent  offesice. 
Held,  by  Alderson,  B.,  after  consultation 
with  Jervis,  C.J.,  that  the  old  praction 
should  still  be  pursued,  of  calling  upon  th» 
prisoner  to  plead  to  the  whcHO  charge 
against  him,  including  the  previous  con- 
victions, but  that  when  given  in  charge  to 
the  jury,  that  portion  of  the  indictment 
alleging  a  former  conviction  should  be 
omitted.    AnonyTnotie,  268 

Where  an  indictment  for  a  misdemeanour  has 
been  removed  by  certiorari,  and  the  defen- 
dants having  entered  into  recogniKances  to 
appear  and  try  the  indictment,  the  proee- 
cutor  has  a  right  to  enter  it  for  triu,  and 
whichever  party  enters  it  for  trial  has  a  right 
to  try  it  in  his  turn,  as  in  that  respect  an 
indictment  so  removed  has  all  the  incidents 
of  a  civil  action.  Where,*therefore,  there 
were  two  indictments  for  conspiracy  arising 
out  of  the  same  transactions,  one  airsinst 
D.  and  others,  and  the  other  against  R.  and 
others,  and  they  were  entered  by  the  prose- 
cutor in  that  order,  numbers  "  2"  and  "S" 
in  the  cause  list,  and  the  defendante  subse- 
quently entered  the  cases  as  numbers  **  10  " 
and  "  13  **  in  the  list,  placing  the  proseen- 
tion  against  R.  and  others  first : 

Held,  that  the  prosecutor  had  the  right 
of  trying  the  indictments  in  the  oraer 
entered  by  him.    Beg.  v.  Duffield,  286 

Where  a  prisoner  states  in  his  affidavit  for 
postponement  of  his  trial  that,  in  conse- 
quence of  the  harshness  of  the  ^vemor  of 
tne  gaol  in  which  he  is  confined  in  refoaing 
to  aUow  him  pens,  ink,  or  paner,  whereby  to 
communicat<e  with  his  friends  and  prepare 
for  his  trial,  he  cannot  procure  witnesses 
whose  names  are  given  in  the  affidavit,  and 
who  are  also  stated  to  be  necessary  for  his 
defence,  the  court  will  grant  a  postpone- 
ment. The  court  will  not  entertain  com- 
plaints of  favouritism,  or  harsh  or  improper 
conduct  against  the  governor  or  other  prison 
officials.  The  Court  of  Queen's  Bench,  or 
Board  of  Superintendence,  is  the  proper 
tribunal  to  investigate  such  a  charge.  Meg. 
V.  Wdlher,  320 

On  the  traverse  of  an  inquisition  de  IwntiHeo 
inquirendo,  the  traverse  alleging  that  the 
traverser  is  of  sound  mind,  and  the  replica- 
tion denies  that  allegation,  and  concndes 
to  the  country,  and  issue  is  thereupon 
joined,  the  traverser  has  a  righi  to  begiA. 
Beg.  V.  Lovedag,  848 
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When  «n  indictment  ohargee  a  preyions  oon- 
▼iction,  the  proper  course  is  to  arraign  the 
prisoner  npon  the  whole  indictment,  and,  if 
oe  plead  not  gniltj,  then  to  swear  the  jury, 
and  to  charge  them  in  the  first  instance  to 
inquire  only  as  to  the  subsequent  offence, 
reading  to  them  only  that  part  of  the  indict- 
ment, unless  evidence  of  character  should 
be  g^yen  on  the  part  of  the  prisoner ;  but 
after  he  has  been  convicted  of  that  subse- 
quent offence,  then,  without  reswearing 
tnem,  to  read  the  other  part  of  the  indict- 
ment to  the  jury,  and  charge  them  to  in- 
quire as  to  the  previous  conviction.  Beg, 
V.  Bhuttleworth,  969 

In  the  case  of  several  defendants,  who  are 
separately  defended  by  counsel,  the  right 
of  cross-examination,  and  of  addressing  the 
jury,  follows  the  order  of  the  defendants  in 
the  indictment,  and  not  the  rank  or  seniority 
of  the  counsel.    Beg.  v.  Botolands,  436 

When  counsel  for  the  prisoner  requires  the 
production  of  a  bundle  of  articles  not 
produced  for  the  purposes  of  the  prosecu- 
tion, but  which  he  conceives  necessary 
before  proceeding  to  cross-examine,  the 
court  will  order  the  articles  to  be  pro- 
duced. 

No  matter  with  what  hona  fides  a  pawn- 
broker may  have  acted  in  advancing  money 
on  stolen  goods,  the  court  will  not  order 
the  owner  of  the  ffoods,  after  convicting 
prisoner,  to  pay  lue  whole  or  any  part 
of  the  sums  so  advanced.  Beg.  v.  Sargent, 
499 

Where  a  prisoner  is  confined  in  a  gaol  at  a 
distance  from  the  court-house,  so  that  he 
cannot  be  put  forward  without  too  great  a 
delay,  the  court  will  authorise  the  magis- 
trates to  tske  what  they  may  consider  suffi- 
cient bail.    Bea  v.  Walker.  500 

When  the  trial  of  a  prisoner,  who  has  been 
indicted  for  a  capital  offence  is  poslponed 

Sthe  judge  of  assise  on  an  apphcation  by 
9  Crown,  and  such  prisoner  is  ordered  to 
remain  in  custody,  this  court,  where  the 
Grown  counsel  object,  will  not  permit  such 
prisoner  to  stand  out  on  bail,  no  matter  how 
stronff  a  case  may  be  made,  or  what  amount 
of  bau  the  prisoner  is  prepared  to  give. 
Beg.  V.  Maqennis,  511 
DepositioinB  taken  before  a  coroner  are  within 
the  sUt.  6  &  7  WilL  4,  e.  114,  s.  8,  which 
requires  copies  of  depositions  to  be  fur- 
nisned  on  application  to  prisoners,  at  the 
rate  of  chu^  therein  provided;  and  a 
coroner  who  demands  more  is  guilty  of 
extortion  in  his  office.     Beg.  v.  White, 

662 
Examination  of  counsel  as  a  witness,  11 

As  to  adndttingtolMil  whttD  caaa  reaervedi  11 


Oosts  of  prosecution  in  an  indictment  for 

cheating,  under  8  &  9  Yict.  c.  109,  s,  17, 

140 
Indictment  on  one  charge^  where  prisoner  had 

already  pleaded  guilty  to  another  charge  on 

the  same  fusts,  154 
As  to  justice's  signature  to  recognisances  of 

the  peace,  171 
Notice  to  produce,  183 
As  to  deposition  of  absent  witness,  243 
Duty  of  grand  jury,  299 
Affirmation  by  a  witness  who  has  left  the 

Society  of  Friends,  319 
As  to  evidence  of  Afferent  assaults  under 

same  indictment,  328 
In  proceedings  for  contempt  of  court,  348 
Former   conviction   admissible   in  reply  to 

evidence  of  character,  387 
Jury  may  be  discharged  by  consent*  801 

PRISONERS. 

Holding  of,  to  bail,  500, 511 
Statement  of>  before  magistrate,  506 

PROPERTY. 

Allegation  of  an  indictment,  amendment  of, 
537 

PROSECUTION. 

Expenses  of ,  8  &  9  Yict.  c.  109,  s.  17, 140 
Act  for  regulating  expenses  of,  App.  xxii 

PUNISHMENT. 

On  conviction  for  an  assault  with  intent  to 
rob,  541 

RAILWAY, 

The  prisoners  placed  a  stone  upon  a  line  of 
railway,  so  as  to  cause  an  obstruction 
to  any  carriages  that  might  be  travelling 
thereon : 

Held,  that  if  this  was  done  mischievously, 
and  with  an  intention  to  obstruct  the 
carriages  of  the  company,  the  jury  would 
be  justified  in  finding  that  it  was  done 
**  maliciously/'  Beg.  v.  Upton  and  another, 
298 

RAILWAY  TICKETS. 

Larceny  of,  181 

RAPE. 

On  a  trial  of  rape,  evidence  of  the  ffeneral 
character  of  the  prosecutrix,  as  that  she 
had  been  a  reputed  prostitute,  is  admis- 
sible.   Beg.  V.  Clay,  146 

EEOEIYER 
And  principal,  554 

BECEIVINa. 

Upon  a  charge  of  feloniously  receiving  stolen 
goods,  the  possession  of  other  stolen  goods, 
not  connected  with  the  immediate  charge, 
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is   not  admissible  as  eridenee  of  g^^lty 
knowledge.    Beg.  v.  Oddy,  210 
8ee  Laboeny. 

RECOGNIZANCES. 
A  writ  of  sd.  fa.  upon  a  recognizance  of  the 
peace  described  tne  justices  by  the  initial 
letters  of  their  Christian  names : 

Held,  upon  demurrer,  that  the  writ  was 
good.    Beg.  t.  Dale,  171. 

RESTITUTION  OP  GOODS. 
Practice  as  to,  216 

ROBBERY. 

Where,  upon  the  trial  of  an  indictment  for 
robbery  against  three  persons,  they  are 
convicted  under  Lord  Campbell's  Act 
(14  &  15  Yict.  c.  100,  s.  11)  ctf  an  assault 
with  intent  to  rob,  and  the  jury  find  that 
the  assault  was  committed  by  the  three 
prisoners  together,  that  they  are  liable  to 
transportation  under  ss.  3  and  10  of 
1  Yict.  c.  87 ;  and  the  punishment  is  not 
limited  to  imprisonment  under  ss.  6  and  10 
of  that  statute.    Beg.  y.  MitcheiU,  541. 

SERVANT. 

A  girl  of  sixteen  years  of  age  is  not  an  infant 
of  tender  years,  and  therefore  her  master 
and  mistress,  who  haye  not  kept  her  under 
duress,  are  not  guilty  of  a  misdemeanor  in 
not  supplying  her  with  sufficient  food  and 
nourishment,  whilst  in  their  service.  Beg. 
v.  8 and  wife,  279 

Statute  for  protection  of,  App.  ziv 

SHOOTING 
With  intent  to  maim,  evidence  of,  148 

STATUTES  (CONSTRUCTION  OF.) 

39  Geo.  3,  c.  63,  p.  133 

7  Geo.  4,  c.  63,  p.  346 

7  Geo.  4,  c.  64,  s.  28,  pp.  114, 142 

7  &  8  Geo.  4,  c.  29,  s.  15,  p.  187 
7&8Geo.  4,  c.  29,p.  315 

9  Geo.  4,  c.  31,  p.  324 
9  Geo.  4,  c.  69,  s.  29,  pp.  176.  205 
9  Geo.  4,  c.  69,  s.  9,  pp.  186,  271 
6  &  7  WilL  4,  c.  114,  s.  3,  p.  563 

I  Yict.  c.  85,  8.  4,  p.  148 

8  &  9  Yict.  c.  87,  s.  134,  p.  166 
8  &  9  Yict.  c.  109,  s.  17,  p.  140 

II  &  12  Yict.  c.  42,  p.  191 

12  &  13  Yict.  o.  106,  s.  253  (Bankruptcy),  502 
14  &  15  Yict.  c.  19,  s.  19,  s.  1  (Implements  of 

Housebreaking),  551 
14  &  15  Yict.  c.  19,  8.  6  (Obstructing  Rail- 

way),  298 
14  &  15  Yict.  o.  19,  s.  9,  p.  369 
14  &  15  Yict.  c.  100,  8. 1,  p.  559 


STATUTES  (NEW  CRIMINAIj.) 

Union  of  liberties  with  counties,  App.  i 
Apprentices  and  servants  protection,  App.  xi 
For  better  prevention  of  offences,  App.  xtu 
To  regulate  sale  of  arsenic,  App.  zx 

Prosecutions,  to  regulate  expenses  of,  App. 

•  * 
zxii 

Ecclesiastical  titles,  App.  zzx 

Law  of  Evidence  Amendment,  App.  zzxii. 

Administration  of   Criminal  Justice,  App. 


SUICIDE. 

Indictment  for  attempting  to  commit  suicide, 
App.  zcii 

SUMMARY  CONYICTION. 

For  an  assault,  bar  to  proceedings  for  felony. 
341 


THREATENING  LETTER. 

The  intentionally  putting  a  threatening  letter 
in  a  place  where  it  is  likely  to  be  seen  and 
read  by  the  party  to  whom  it  is  directed,  or 
to  be  found  by  some  other  person,  and  which 
is  in  fact  so  found  and  conveyed  to  the  party, 
is  an  uttering  of  the  letter  within  the  statute 
10  &  11  Yict.  c.  66,  which  makes  it  felony  if 
any  person  shall  knowingly  send  or  deliver, 
or  utter  to  any  other  person,  any  letter  or 
writing  threatening  to  kill  or  murder  any 
other  person,    Beg.  v.  Janes,  226 

Sending  a  letter  threatening  to  bum  standing 
com  is  not  an  offence  within  the  statute 
4  Geo.  4,  c.  54,  s.  3.    Beg.  y.  HiU,  233 

THREATa 

On  the  trial  of  an  indictment  for  threatening 
to  accuse  the  prosecutor  of  an  infamoBa 
crime  with  intent  to  extort  money,  it  was 

S roved  that  the  prisoner  had  gone  up  to 
le  prosecutor  ana  said  to  him,  "  If  you  do 
not  give  me  a  sovereign  I  will  chaise  yon 
with  an  indecent  assamt." 

Held,  that  inasmuch  as  if  the  juiy  believed 
that  such  language  had  been  used  bv  the 
prisoner,  the  intent  was  manifest,  evidence 
lor  the  prosecution  tending  to  show  that 
the  prisoner  had  made  a  siimlarchaigetwo 
years  before  ought  not  to  be  admitted. 
Beg.  V.  McDonnell.  153 

TOWN. 
Meaning  of  the  word  in  a  Turnpike  Act,  157 

TRLAL. 
Right  of  defendants  to  enter  and  try  traTarse, 

Application  for  poatponement  of^  320 
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TRUSTEES  OF   ROADS. 
Manslaughter  by  neglect  to  repair,  172 

UTTERING- 
Bee  GoiNiNO« 


VARIANCE. 

In  an  indictment  for  manslaughter,  144 
In  Christian  name  in  an  indictment,  237 

VENUE- 
In  embezzlement,  360 


VERDICT. 
Repugnancj  of,  166 

WARRANT  OR  ORDER. 

In  forgery,  220 

WITNESS. 

Where  persons  who  hare  been  members  in 
the  Society  of  Friends,  entertain  consciefi- 
tions  scruples  against  taking  the  oath,  their 
affirmation  will  be  soffioieni.  Beg,  y, 
Mooney,  319 

WORKMEN. 

Conspiracy  of,  to  raise  wages,  152, 406,  466 
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INDICTMENTS. 


No. 


1.  Indictment  under  8  &  9  Vict.  c.  126,  s.  53, 
against  a  medical  practitioner  for  un- 
truly stating  certain  particulars  in  a 
memcal  certificate  relating  to  a  lunatic. 


111. 


2.  Indictment  agaiast  two  persons  for  con- 
spiracy to  procure  the  defilement  of  a 
joung  female,  yiiL 
Indictment  for   perjmry  in   the  County 
Courts,  269 

S.  Indictment  for  conspiracy  to  defeat  the 
course  of  public  justice,  by  giying  false 
eyidence,  and  suppressing  facts,  on  an 
inquiry  into  a  charge  of  felony,  before  a 
magistrate,  ix. 

4.  Indictment  under  the  8  &  9  Vict,  c  100, 

B.  59,  against  aphysieian  keeping  a  lunatic 
asylum,  for  making  false  entries  in  the 
"  Medical  Visitation  Book,"  required  by 
that  section  to  be  kept  by  him,  x. 

5.  Indictment  for  perjury  committed  at  the 

Central  Criminal  Court,  on  the  trial  of 
an  indictment  for  wounding,  with  intent 
to  murder,  xly. 

•6.  Indictment  under  the  8  &  9  Viet.  c.  109, 
s.  17,  for  cheating  at  cards,  with  a  count 
for  an  attempt  to  cheat,  xlyii. 

7.  Indictment  for  obtainisg  money  by  the 
false  pretence  on  the  part  of  tne  defen- 
dant that  he  was  entitled  to  grant  a  lease 
of  certain  freehold  property,  li. 

S.  Indictment  under  the  Pawnorokers'  Act, 
39  &  40  Greo.  3,  c.  99  (amended,  aa  to  the 
substitution  of  a  declaration  for  an  oath 
by  5  &  6  Will.  4,  c.  62,  a.  12),  for  making 
a  false  declaration  before  a  magistrate  of 
the  loss  of  a  duplicate;  counts  under 
the  18th  section  of  the  last-mentioned 
Act,  liii. 


No. 

9.  Indictment  for  perjury  on  a  trial  at  Nisi 
Prius  in  the  Cfourt  of  Exchequer,  IxL 

10.  Indictment  for  perjury  committed  upon 

the  trial  of  an  mdictmen^  at  the  Central 
Criminal  Court,  IxviiL 

11.  Indictment  for  perjury  committed  in  an 

examination  before  a  Commissioner  of 
Bankrupts,  IxxiL 

12.  Indictment  for  forging  and  uttering  * 

'*  Character  Paper,"  with  intent  to  de- 
fraud the  Commissioners  and  Officers 
of  Her  Majesty's  Customs,  IxxtIL 

13.  Indictment  for  obtaining  money  by  falsely 

Sretending  that  a  certain  society  waa 
uly  enrolled  under  thd  Friendly  Socie- 
ties Acts,  Ixxix. 

14.  Indictment  for  receiying  more  than  one 

lunatic  into  an  unlicensed  house,  con- 
trary to  the  statute  8  &  9  Vict.  c.  100« 
Ixxxii.  ' 

15.  Autrefois  Acquit,  11 

16.  Indictment  for  perjury,  committed  in  an 

affidavit  sworn  before  the  Clerk  of  Ap- 
peamnces,  in  the  Exchequer,  in  the 
course  of  a  suit  in  that  court,  Ixxxii. 

17.  Indictment,  under  the  5  &  6  Will  4,  c.  62, 

for  making  a  false  declaration  before  the 
Clerk  of  the  Affidayits,  in  Chancery,  that 
cert>aia  property,  in  which  the  defendant 
had  an  interest,  was  uifincmmbered, 
Ixxxiy. 

18.  Indictment  for  obtaining  money  by  falsely 

pretending  that  certain  property  of  the 
defendant  was  unincumbered,  and  that 
he  himself  waA  free  from  debts  and 
liabilities,  xc. 

19.  Indictment   for  attempting  to  commii 

suicide,  xeiL 
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NEW  STATUTES. 


13  &  14  Yict.  c.  105.  An  Act  for  facilitating 
the  Union  of  Liberties  with  the  Ooonties 
in  which  they  are  sitoate,  i. 

14  Vict.  c.  11.  An  Act  for  the  better  Protec- 
tion of  Persons  nnder  the  Care  and  Control 
of  others  as  Apprentices  or  Servants ;  and 
to  enable  the  Gl-nardians  and  Orerseers  of 
the  Poor  to  institute  and  conduct  Prosecu- 
tions in  certain  Oases,  xiv. 

14  &  15  Yict.  c.  19.    An  Act  for  the  better 

Prerention  of  Offences,  xvii. 
14  Yict.  c.  13.     An  Act  to  regulate  the  Sale 

of  Arsenic,  zx. 
14  &  15  Yict.  c.  55.     An  Act  to  amend  the 


Law  relating  to  the  Expenses  of  Prosecu- 
tions, and  to  make  further  Provision  for 
the  Apprehension  and  Trial  of  Offenders 
in  certain  Cases,  xxii. 
14  &  15  Yict.  c.  60.  An  Act  to  prevent  the 
Assumption  of  certain  Ecclesiastical  Titles 
in  respect  of  Places  in  the  United  King- 
dom, XXX. 

14  &  15  Yict.  c.  99.    An  Act  to  amend  the 

Law  of  Evidence,  xxxii. 
14  &  16  Yict.  c.  100.     An  Act  for  further 

improving  the  Administration  of  Criminal 

Justice, 
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